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SUPREME  COURT  OF  ERRORS 

OF  THE 

STATE  OF  CONNECTICUT. 


HELD  AT  BRIDGEPORT  FOR  THE  COUNTY  OF 
FAIRFIELD, 

ON  THE  THIRD  TUESDAY  OP  MAKCH,  1885. 


Present,  jg^ 

Park,  C.  J.,  Carpenter,  Loomis  and  Granger,  Js.     1  g  43^] 


Frederick  O.  Seelby  vs.  The  City  op  Bridgeport. 

Under  the  provision  of  the  state  constitution  that  **  the  right  of  trial  by 
jnry  shall  remain  inviolate,"  it  is  not  necessary  that  a  hearing  in  dam- 
ages upon  a  default  in  an  action  for  a  tort  should  be  before  a  jury, 
the  practice  of  assessing  such  damages  by  the  court  having  been  long 
established  at  the  time  of  the  adoption  of  the  constitution. 

In  an  action  against  a  city  for  an  injury  from  a  defective  sidewalk,  the 
question  was  where  the  line  of  the  street  ran  along  an  open  space  in 
front  of  a  store.  The  street  had  been  an  ancient  town  highway,  but  had 
never  been  formally  laid  out,  so  far  as  the  records  showed.  Held  that 
the  line  of  the  street  as  marked  by  a  line  of  occupancy  of  the  land 
above  and  below  the  place  in  question,  might  be  shown,  as  evidence 
of  the  line  at  the  place  in  question. 

And  held  that  the  evidence  need  not  be  limited  to  the  next  occupancy  on 
each  side,  but  that  evidence  of  the  line  of  occupancy  still  further  off, 
though  of  less  weight,  was  yet  admissible  ;  there  being  a  presumption 
that  if  the  street  had  been  formally  laid  out  it  would  have  been  laid  out 
along  continuous  lines,  and  that  if  it  became  a  street  by  dedication 
and  public  use,  such  dedication  and  use  were  presumably  along  such 
continuous  lines. 

[Argued  March  18th— decided  May  4th,  1885.] 

Action  for  an  injury  from  a  defective  sidewalk  of  the 
defendant  city;  brought  to  the  Superior  Court.     The  de- 
VOL.  LUI. — 1 
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fendants  having  suffered  a  default,  the  plaintiff  moved  for 
a  jury  to  assess  the  damages.  The  court  (AndrewB^  J.y') 
overruled  the  motion  and  heard  the  case,  found  the  facts, 
and  assessed  the  damages  at  960.  Appeal  by  the  plaintiff 
on  the  ground  of  error  in  this  ruling  of  the  court  and  in  the 
admission  of  evidence.  The  case  is  sufficiently  stated  in 
the  opinion. 

D.  B.  Lochwood  and  H.  S.  Sanford^  for  the  appellant. 

R.  E.  DeForest  and  O.  Sherwood^  for  the  appellees. 

Gbakqer,  J.  This  is  a  civil  action  claiming  damages 
for  an  injury  received  by  the  plaintiff  from  a  fall  upon  a 
sidewalk  of  the  defendant  city  left  in  a  dangerous  condi- 
tion through  the  negligence  of  the  defendants.  The  defen- 
dants suffered  a  default  and  were  heard  in  damages.  Before 
the  hearing  the  plaintiff  filed  a  motion  to  have  the  damages 
assessed  by  a  jury.  The  judge  overruled  the  motion  and 
assessed  the  damages  at  sixty  dollars.  The  first  reason 
assigned  by  the  plaintiff  upon  his  appeal  is  the  error  of  the 
court  in  this  ruling. 

The  counsel  for  the  plaintiff  claim  that  under  the  pro- 
vision of  the  constitution  that  "the  right  of  trial  by  jury 
shall  remain  inviolate,"  his  right  to  a  trial  of  his  case  by  a 
jury  cannot  be  taken  away ;  but,  as  has  been  repeatedly 
held,  this  provision  of  the  constitution  secures  the  right  of 
trial  by  jury  only  where  it  existed  when  the  constitution 
was  adopted.  It  does  not  create  the  right;  it  only  preserves 
it.  But  it  had  never  been  the  practice  to  have  damages 
upon  a  default  assessed  by  a  jury.  It  had  always  been  done 
by  the  court.  This  provision  of  the  constitution  has  there- 
fore no  application  to-  the  case.  2  Swift's  System,  268 ;  1 
Swift's  Digest,  784;  Cockran  v.  Leister^  2  Root,  348;  Raj/- 
mond  V.  Banbury  ^  Norwalk  R.  R.  Co.^  43  Conn.,  596 ; 
Batchelder  v.  Bartholomew^  44  id.,  502;  Shepard  v.  New 
Haven  ^  Northampton  Co.^  45  id.,  58, 

Another  error  is  assigned  as  a  ground  of  appeal,  in  the 
ruling  of  the  court  as  to  the  admissibility  of  certain  evi- 
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dence.  It  appears  by  the  finding  of  the  court  that  the 
defendants  claimed  that  the  place  where  the  plaintiff  slipped 
was  outside  of  the  limits  of  Main  Street  and  on  land  be- 
longing to  the  People's  Savings  Bank,  and  that  it  was  open 
to  travel  not  for  the  purposes  of  a  sidewalk  but  for  the 
accommodation  of  people  going  to  a  store  in  the  building. 
This  evidence  was  of  course  admissible,  it  being  only 
claimed  by  the  plaintiff  that  it  was  a  part  of  the  sidewalk 
and  of  course  that  the  defendants  were  bound  to  keep  it  in  a 
safe  condition ;  and  it  not  being  claimed  that  it  was  a  dan- 
gerous place  outside  of  the  sidewalk,  but  so  near  as  to  make 
it  the  duty  of  the  defendants  to  protect  the  public  against 
it  by  a  railing.  Beardslet/  v.  City  of  Hartford^  60  Conn., 
529.  This  point  being  proper  to  be  proved  the  question  is, 
whether  the  evidence  offered  for  the  purpo'se  was  in  its 
nature  admissible.  It  appears  that  Main  Street,  where  the 
accident  occurred,  was  originally  a  town  highway,  and  that 
there  was  no  survey  or  record  fixing  its  limits.  The  ques- 
tion was  where  was  its  east  line.  In  the  absence  of  any- 
thing else  to  determine  it,  it  would  be  taken  to  be  that  line 
up  to  which  the  public  on  the  one  side  had  used  the  way  to 
travel  over,  and  up  to  which  adjoining  proprietors  ha^  occu- 
pied or  used  the  land  on  the  other  side.  To  show  where 
that  line  was  in  front  of  the  bank  building,  the  defendants 
offered  evidence  to  show  where  it  clearly  was,  as  marked 
by  buildings  or  fences,  north  and  south  of  the  bank  build- 
ing. The  plaintiff  objected  to  this  evidence  unless  limited 
to  the  property  immediately  adjacent  or  very  near  to  the 
bank  building.  But  the  evidence  was  in  its  nature  admis- 
sible, and  was  none  the  less  so  that  it  was  not  limited  to 
the  adjacent  property.  Any  indications  of  the  line  remoter 
than  the  adjacent  property  would  of  <;ourse  become  of  less 
importance  in  determining  the  line  at  the  place  in  question, 
but  this  would  be,  within  reasonable  limits,  only  a  question 
of  the  weight  of  the  evidence,  not  of  its  admissibility. 
The  presumption  would  be,  if  the  highway  had  been  origi- 
nally laid  out  by  formal  proceedings  and  all  record  of  the 
lay-out  iost,  that  the  line  was  a  continuous  one,  substantially 
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straight ;  and  if  the  highway  had  become  such  by  dedica- 
tion and  the  accegtance  of  the  public,  there  would  be 
equally  a  presumption  that  the  dedication  had  been  made 
upon  a  continuous  line,  and  the  use  of  the  public,  consti- 
tuting an  acceptance  of  the  highway,  had  been  along  a  con- 
tinuous course  and  within  continuous  lines.  It  was  there- 
fore entirely  proper  that  the  east  line  of  the  street  for  some 
distance  north  and  south  of  the  place  of  the  injury,  if  ascer- 
tainable, should  be  considered  in  determiping- where  the 
line  ran  at  the  place  in  question. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


53 
54 


William  W.  Applbton  and  othees  vs.  The  Norwalk 
Library  Corporation. 


53        4, 

63    296^ 

63       4] 

J7_278|  ijijjg  plaintiffs  and  defendants  made  a  contract  by  which  the  plaintiffs  were 
to  sell  the  defendants  a  complete  set  of  a  certain  work  for  ninety  dol- 
lars, the  defendants  paying  twelve  dollars  on  delivery  of  the  books  and 
six  dollars  every  other  month  thereafter  until  the  whole  was  paid;  the 
right  of  property  to  remain  in  the  plaintiffs  till  the  whole  was  paid, 
and  on  failore  to  pay  any  installment  within  thirty  days  after 
due,  aU  remaining  installments  were  immediately  to  become  due 
and  payable;  the  plaintiffs  having  the  option  to  take  back  the 
books  and  to  retain  all  the  installments  previously  paid.  Held  that 
the  right  to  take  back  the  books  was  one  that  belonged  to  the  plaintiffs 
alone  and  did  not  give  the  defendants  the  right  to  return  them ;  that 
the  agreement  of  the  defendants  to  take  and  pay  for  the  books  was 
absolute;  and  that  on  default  of  payment  of  any  installment  the 
plaintiffs  had  a  right  to  sue  for  and  recover  the  whole  of  the  ninety 
dollars  that  remained  unpaid. 

[Argued  March  18th— decided  May  4th,  1885.] 

Action  to  recover  the  balance  due  on  a  contract  for  the 
purchase  of  certain  books;  brought,  by  appeal  from  a  jus- 
tice of  the  peace,  to  the  Court  of  Common  Pleas,  and 
heard  in  that  court,  upon  a  demurrer  of  the  plaintifEs  to 
the  defendant's  answer,  before  Rall^  J. 
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The  plaintifiFs  were  publishers  under  the  name  of  D. 
Appleton  &  Co.  The  contract  for  the  purchase  by  the  de- 
fendant of  a  set  of  the  American  Cyclopedia  and  Index,  is 
fully  given  lYi  the  opinion  of  the  court.  This  contract  was 
set  out  in  the  complaint,  which  alleged  the  delivery  of  the 
books  by  the  plaintiffs  and  that  the  defendant  had  failed  to 
pay  the  installments  agreed,  leaving  a  balance  of  $78  due 
the  plaintiffs.  The  defendant  made  the  following  an- 
swer : — 

The  defendant  admits  that,  under  the  provisions  of  the 
contract  described  in  the  plaintiffs'  complaint,  it  received 
of  the  plaintiffs  the  property  therein  described,  and  says 
that  it  paid  the  plaintiffs  the  sum  of  twelve  dollars  in 
advance,  and  the  first  two  installments  of  six  dollars  each, 
as  provided  in  said  contract,  and  also  admits  that  it  has 
paid  no  more.  The  defendant  further  says  that,  on  or 
about  the  20th  day  of  January,  1884,  and  before  the  bring- 
ing of  this  suit,  the  defendant  notified  the  plaintiffs  that  it 
would  make  no  further  payments  under  said  contract,  but 
would  deliver  up  to  the  plaintiffs  said  property  in  as  good 
condition  as  the  same  was  in  when  received  by  the  defen- 
dant, reasonable  use  and  wear  thereof  excepted ;  and  then 
and  there  offered  to  the  plaintiffs  so  to  deliver  up  to  them 
said  property  in  condition  as  aforesaid.  And  the  defendant 
is  now,  and  ever  since  has  been,  ready  so  to  deliver  said 
property  to  the  plaintiffs,  but  the  plaintiffs  have  at  all  times 
refused  to  receive  the  same. 

To  this  answer  the  plaintiffs  demurred.  The  court  held 
it  sufficient  and  rendered  judgment  for  the  defendant.  The 
plaintiffs  appealed. 

S.  Warner^  for  the  appellants. 

The  parties  by  their  contract  expressly  provided  that  if 
any  installment  should  remain  unpaid  thirty  days  after  it 
became  due  ^^all  of  said  installments  remaining  unpaid 
should  immediately  become  due  and  payable."  After  all 
the  installments  had  been  due  more  than  thirty  days  this 
suit  was  brought  to  recover  them,  and  the  court  below 
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adjudged  that  the  plaintiffs  could  not  recover,  holding  the 
cases  of  Sine  '  v.  Moberts,  48  Conn.,  267,  and  Loomis  v. 
firagg^  50  id.,  228,  to  govern  the  case  at  bar.  We  claim 
they  do  not.  In  neither  of  those  cases  was  4here  a  pro- 
vision in  the  contract  that  upon  a  failure  to  pay  any 
installment  all  should  become  due.  Those  contracts  only 
provided  that  the  seller  might  retake  the  property,  and  that 
the  buyer  should  have  no  claim  to  recover  the  money  paid. 
That  was  the  only  remedy  given  for  a  breach  of  the  con- 
tract. In  this  case  that  remedy  is  given  to  the  seller,  and 
he  may  avail  himself  of  it  or  not,  at  hi%  option;  but  an- 
other remedy  is  also  given  him, — to  sue  for  the  money.  He 
cannot  have  both.  He  may  have  either ;  and  he  elects  to 
sue.  The  construction  contended  for  by  the  defendant, 
and  adopted  by  the  court  below,  gives  no  effect  to  the 
words  "  all  of  said  installments  remaining  unpaid  shall  im- 
mediately become  due  and  payable."  Why  provide  that 
they  should  "  become  due  and  payable  "  if  they  could  not 
be  collected  ? 

J,  S.  Seymour^  for  the  appellee. 

The  contract  on  which  this  suit  is  based  is,  in  all  essen- 
tial respects,  like  the  two  that  have  been  already  before  this 
court,  in  which  the  rights  of  the  parties  have  been  clearly 
defined,  and  particularly  the  right  to  surrender  the  books 
at  any  time  instead  of  continuing  the  payments.  Bine 
v.  RobertB^  48  Conn,,  267;  Loomis  y.  Bragg y  60  id.,  228. 
The  contract  is  an  agreement  to  sell  a  set  of  books  for  $90 
in  bi-monthly  installments  of  six  dollars  each,  upon  condi- 
tion that  if  at  any  time  the  defendant  shall  make  default  of 
payment,  when  any  installment  shall  become  due  and  remam 
unpaid  for  thirty  days  the  plaintiffs  shall  have  the  right  to 
take  the  books  back  into  their  possession  and  that  whatever 
sums  shall  have  been  paid  shall  become  their  property. 
The  defendant  made  payments  to  the  amount  of  twenty- 
four  dollars,  and  then  declined  to  make  further  payments, 
and  so  notified  the  plaintiffs,  and  tendered  to  them  the 
books  in  question.     The  contract  provides  for  this  contin- 


Digitized  by  VjOOQ IC 


MARCH  TERM,  1885. 


Appleton  V.  Norwalk  Library  Corporation. 


gency  by  a  forfeiture  of  all  the  defendant's  rights  under 
the  contract  and  of  the  sums  of  money  that  have  been  paid. 
See  also  Brown  v.  HayneB^  52  Maine,  578 ;  Everitt  v.  Hall^ 
67  id.,  497. 

Pabk,  C.  J.  This  case  depends  upon  the  construction 
to  be  given  to  a  certain  contract,  entered  into  between  the 
parties,  the  important  part  of  which  to  be  considered 
is  as  follows: — "In  consideration  of  the  delivery  of  one 
complete  set  of  the  American  Cyclopedia  and  Index,  the 
undersigned  agrees  to  pay  D.  Appleton  &  Co.  as  follow^ : 
on  delivery  of  the  set  the  sum  of  $12,  and  on  the  first  day 
of  every  other  month  thereafter  the  sura  of  $6,  until  D. 
Appleton  &  Co.  shall  receive  the  full  sum  of  $90 ;  it  being 
expressly  agreed  that  the  right  of  property  in  said  books 
shall  remain  in  said  D.  Appleton  &  Co.  until  the  same  are 
wholly  paid  for ;  and  in  case  of  failure  to  pay  any  one  of 
said  installments  for  thirty  days  after  the  same  has  become 
due,  all  of  said  installments  remaining  unpaid  shall  imme- 
diately become  due  and  payable,  or  the  said  D.  Agpleton 
&  Co.  may,  at  their  option,  take  or  cause  to  be  taken  the 
said  books,  either  with  or  without  process  of  law,  from  the 
possession  of  the  said  subscriber,  or  other  representative  to 
whom  he  may  have  delivered  the  same,  without  recourse 
against  said  D.  Appleton  &  Co.  for  any  money  paid  on 
account  therefor ;  it  being  expressly  understood  that  in  the 
latter  case  the  money  so  paid  on  account  shall  be  for  the 
use  and  wear  of  said  books." 

The  books  were  delivered  and  the  defendants  paid  a  num- 
ber of  installments  according  to  the  contract ;  but  finally 
they  ceased  payment,  and  tendered  the  books  to  the  plain- 
tiffs, informing  them  that  they  should  make  no  further 
payments  under  the  contract.  The  plaintiffs  refused  to 
receive  the  books,  and  after  sufficient  time  had  elapsed  for 
all  the  installments  to  become  due  and  payable,  brought 
this  suit. 

These  facts  are  stated  in  the  defendants'  answer,  and  the 
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whole  question  is,  do  they  constitute  a  defense  to  the  plain- 
tiffs' claim  ? 

This  contract  is  an  absolute  one.  The  plaintiffs  agreed 
to  sell  the  books  to  the  defendants  for  the  sum  of  ninety 
dollars  to  be  paid  in  installments  at  certain  specified  times. 
The  defendants  agreed  to  pay  that  sura  according  to  the 
terms  of  the  contract.  There  is  no  conditional  agreement 
here.  It  is  true  that  the  title  to  the  goods  did  not  pass, 
and  could  not  pass  until  the  full  sum  of  ninety  dollars  had 
been  paid,  but  the  promise  to  pay  that  sum  was  absolute. 
Whence  then  comes  the  defendants'  right  to  return  the 
books  in  full  satisfaction  and  discharge  of  the  contract,  and 
thus  leave  a  great  part  of  the  installments  unpaid? 

It  is  said  that  the  plaintiffs  had  the  right,  at  their  option, 
to  retake  the  property  at  any  time  if  the  defendants  should 
fail  to  pay  any  installment  for  a  period  of  thirty  days  after 
it  became  due.  But  this  is  a  right  which  the  plaintiffs  had« 
in  case  the  defendants  should  break  the  contract  by  non- 
payment. It  gives  the  defendants  no  right  to  return  the 
books.  It  is  true  that  if  this  was  the  only  remedy  which 
the  plaintiffs  had  under  the  conti-act  upon  non-payment,  as 
was  the  case  in  Sine  v.  RobertB^  48  Conn.,  267,  and  in 
Loo^nis  V.  Broffffj  60  id.,  228,  the  plaintiffs  would  have  to 
abide  by  it  and  content  themselves  with  it.  But  this  is 
not  their  only  remedy.  The  contract  expressly  further 
provides  that,  in  case  of  such  breach,  all  the  remaining 
unpaid  installments  shall  immediately  become  due  and 
payable.  If  they  become  due  and  payable  in  consequence 
of  non-payment,  of  course  a  suit  could  be  maintained  for 
their  recovery. 

The  plaintiffs  base  their  suit  upon  this  right  given  them 
in  the  contract ;  and  we  think  it  can  be  sustained. 

There  is  error  in  the  judgment  appealed  from  and  it  ia 
reversed. 

In  this  opinion  the  other  judges  concurred. 
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Daritjs  Stevens  and  another  vs.  The  Borough  of      i  gg    9 

Danbury.  !5  5S 


A  borongh,  authorized  to  establish  water  works  and  to  take  by  purchase 
or  appraisal  any  property  necessary  for  the  purpose,  voted  to  procure 
its  supply  of  water  from  a  certain  stream  at  a  certain  point  where  the 
dam  would  set  the  water  back  upon  and  destroy  a  mill  privilege  of  the 
plaintiffs.  The  borough  purchased  the  land  necessary  for  the  dam, 
but  not  being  able  to  agree  with  the  plaintiffs  as  to  the  amount  to  be 
paid  them  for  their  mill  privilege,  had  the  same  legally  appraised,  the 
appraisers  fixing  the  sum  at  $3,000.  Nothing  further  was  done  by  the 
borough  toward  the  erection  of  the  dam,  and  one  year  after  the  above 
vote  was  passed  the  borough  rescinded  it  and  abandoned  the  project 
and  gave  notice  of  the  fact  to  the  plaintiffs.  Held  that  the  plaintiffs 
could  not  recover  the  $3,000. 

And  held  that  the  plaintiffs  could  not  recover  the  counsel  fees  and  other 
expenses  incurred  in  the  hearing  before  the  appraisers. 

[Argued  March  18th— decided  May  4thy  1885.] 


Action  to  recover  of  the  defendant  borough  damages 
assessed  in  the  plaintiffs'  favor  for  land  claimed  to  have 
been  taken  by  the  borough  for  the  construction  of  public 
water  works;  brought  to  the  Superior  Court.  The  follow- 
ing facts  were  found  by  the  court. 

The  plaintiffs,  on  the  1st  of  January,  1881,  were  Hbe  joint 
owners  with  others  of  certain  lands,  rights  und  privileges 
described  as  follows : — All  the  land  covered  by  the  waters 
of  Boggs  Pond,  and  the  dam  at  the  outlet  thereof,  and  the 
land  on  which  the  dam  stands,  and  the  right  to  control  the 
dam,  together  with  the  right  of  access  thereto,  and  in  addi- 
tion to  the  waters  covered  by  the  pond,  so  much  of  the 
water  and  land  as  the  pond  will  cover  when  raised  by  a 
dam  to  a  height  to  which  the  plaintiffs  have  a  right  to  raise 
it;  also  the  right  to  use  all  the  water  flowing  from  the 
pond  and  the  stream  flowing  therefrom  in  a  southerly  direc- 
tion through  the  Westville  and  Middle  River  District  in 
said  Danbury,  whether  said  water  flows  from  said  pond  or 
into  said  stream  from  other  streams  at  or  above  the  land 
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purchased  by  the  borough  of  Danbury  from  Samuel  Gregory 
and  wife. 

.  At  a  leg^l  meeting  of  the  voters  of  the  borough  of  Dan- 
bury held  on  the  16th  of  July,  1880,  the  following  vote 
was  passed : — 

"  Voted^  That  the  warden  and  burgesses  and  water  com- 
missioners be  and  are  hereby  authorized  to  procure  an  addi- 
tional supply  of  water  for  the  use  of  the  borough  from  the 
stream  running  near  the  residence  of  Samuel  Gregory,  in 
accordance  with  the  provisions  of  the  charter  of  the  bor- 
ough and  the  several  amendments  thereto." 

On  the  25th  of  September,  1880,  the  borough,  in  pursu- 
ance of  this  vote,  and  of  the  act,  purchased  of  Samuel 
Gregory  and  wife  certain  lands  through  which  the  stream 
of  water  proposed  to  be  taken  by  the  borough  flows,  and 
below  the  land  of  the  plaintiffs  above  described,  and  then 
entered  upon  and  took  possession  of  the  same  with  the 
intention  at  some  future  time  of  erecting  a  dam  thereon 
for  the  purpose  of  diverting  the  water  rights  and  privileges 
of  the  plaintiffs;  but  the  borough  has  never  erected  any 
such  dam,  nor  in  any  way  used  the  stream  for  the  use  and 
benefit  of  the  borough. 

Ill  pursuance  of  the  vote  and  of  an  act  to  supply  the 
borough  of  Danbury  with  water  for  public  and  private 
purposes,  passed  by  the  General  Assembly  in  1860  and  re- 
enacted  in  1862,  the  borough  by  its  water  commissioners, 
on  the  24th  of  January,  1881,  made  its  application  to  Judge 
Carpenter  of  the  Superior  Court,  for  the  appointment  of 
three  disinterested  persons  to  assess  under  oath  the  amount 
of  compensation  to  be  paid  to  the  plaintiffs  for  the  taking 
of  their  property.  In  this  application  it  was  averred  that 
the  commissioners  "had  entered  upon  and  taken  "  the  prop- 
erty in  question,  and  that  by  the  taking  of  the  same  "  dam- 
age has  occurred  or  may  be  likely  to  occur  to  said  respon- 
dents." On  February  7th,  1881,  the  judge  appointed 
Luzon  B.  Morris,  John  H.  Leeds  and  Frederick  J.  Kings- 
bury appraisers,  and  they  gave  due  notice  in  writing  to  the 
plaintiffs  and  to  the  borough  to  appear  before  them  at  the 
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water  commissioners'  oflSce  in  Danbury,  on  the  9th  of  May, 
1881,  to  be  heard  relative  to  the  matter  of  the  application. 
On  May  9th,  and  on  several  days  thereafter,  the  plaintiflfs 
and  the  borough  appeared  before  the  appraisers  and  were 
fully  heard  by  them  with  witnesses  and  counsel  as  to  the 
amount  of  damages  to  be  awarded  to  the  plaintiffs  for 
the  taking  of  their  property.  On  May  17th,  1881,  the 
appraisers  made  a  report  in  writing  of  their  doings  in  the 
matter,  embracing  their  assessment  of  $8,000  damages  to 
the  plaintiffs,  to  the  clerk  of  the  Superior  Court  for  Fair- 
field County,  which  on  that  day  was  by  him  duly  received 
and  recorded  in  the  records  of  the  court. 

The  assessment  of  damages  has  never  been  paid  by  the 
borough  to  the  plaintiffs,  though  demanded,  nor  has  the 
amount  been  deposited  with  the  clerk  or  with  the  treasurer 
of  Fairfield  County,  for  the  use  of  the  plaintiffs. 

The  plaintiffs  are  the  joint  owners  of  other  premises  than 
those  described  in  the  complaint,  and  situated  on  the  same 
stream  below  the  premises  described,  and  before  the  ap- 
praisal had  erected  thereon  a  dam,  and  below  the  dam  a 
raceway  for  the  purpose  of  conducting  the  water  to  ma- 
chinery belonging  to  them,  both  of  which  were  remaining 
and  used  by  the  plaintiffs  at  the  time  of  the  appraisal,  and 
were  a  portion  of  the  premises  included  in  the  application 
of  the  borough  of  Danbury  to  Judge  Carpenter,  and  the 
damage  and  injury  to  which  were  also  included  in  the  report 
of  the  appraisers. 

A  legal  meeting  of  the  borough  was  held  June  29tb, 
1881,  which  was  warned  "to  consider  the  propriety  of 
instructing  the  warden  and  burgesses  and  water  commis- 
sioners to  procure  an  additional  supply  of  water  from  what 
is  known  as  the  Pandanaram  stream,  and  to  pass  or  rescind 
any  votes  for  this  purpose."  At  this  meeting  the  following 
vote  was  passed : — "  Vbtedy  To  rescind  the  vote  passed  July 
16th,  1880,  authorizing  the  warden  and  burgesses  and 
water  commissioners  to  procure  an  additional  supply  of 
water  for  the  use  of  the  borough  from  the  stream  rucning 
near  the  residence  of  Col.  Samuel  Gregory." 
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The  plaintiffs  bad  knowledge  of  this  meeting  and  of  the 
vote. 

Subsequent  thereto  the  plaintiffs  executed  and  delivered 
to  other  parties  two  deeds  of  portions  of  the  estate,  which 
were  duly  recorded. 

The  defendant  never  occupied  or  used  any  of  the  prem- 
ises of  the  plaintiffs,  nor  took  any  physical  possession 
thereof,  nor  made  any  entry  thereon,  or  in  any  way  appro- 
priated the  same  or  the  stream  for  the  use  of  the  borough, 
otherwise  than  by  said  vote  of  July  16th,  1880,  and  the 
application  to  Judge  Carpenter  for  the  appointment  of 
appraisers,  and  the  subsequent  proceedings  thereon  as  here- 
inbefore set  forth,  and  by  the  purchase  from  Gregory  and 
his  wife. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

L.  D.  Bretoster  and  B.  A.  Sotiffh^  for  the  plaintiffs. 

1.  Proceedings  for  the  condemnation  of  private  property 
for  public  uses  may  be  abandoned  at  any  time  before  con- 
summation^  without  rendering  the  municipality  liable  to  pay 
the  damages  assessed.  After  consummation,  on  the  con- 
trary, the  municipality  has  lost  the  right  of  withdrawal, 
and  the  right  to  the  amount  assessed  is  fixed  and  absolute. 
Mills  (on  Eminent  Domain,  sec.  812,)  says : — "  After  a  re- 
port of  damages  has  been  acted  on  and  confirmed  the  party 
commencing  proceedings  for  his  own  benefit  cannot,  because 
dissatisfied  with  the  sum  awarded,  abandon  the  proceedings 
and  become  nonsuit,  although  he  may  at  any  time  before 
the  report  is  confirmed.'^  In  the  note  to  this  section,  "  accep- 
tance is  held  equivalent  to  confirmation^^'  and  in  sec.  314  it 
is  said — "If  a  corporation  delay  until  the  judgment  is  en- 
tered, they  lose  the  election  to  abandon."  And  see  numer- 
ous cases  cited  by  the  author.  By  the  4th  section  of  the 
"  Water  Act  of  the  Borough  of  Danbury "  the  record  of 
the  report  of  the  appraisers  by  the  clerk  of  the  Superior 
Court  is  expressly  made  a  "final  adjustment."  No  further 
or  different  acceptance,  confirmation   or  judgment  is  au- 
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thorized.  The  report  once  recorded  and  unappealed  from 
is  a  judgment  final  and  absolute  and  binding  on  alf  the  par- 
ties. On  this  point,  in  addition  to  the  authorities  cited  by 
Mills,  we  cite : — Neal  v.  Pittsb.  ^  Connellsville  R.  iZ.  Cb.,  31 
Penn.  St.,  19 ;  City  of  Fhila.  v.  Dt/er,  41  id.,  463;  Beale  v. 
Penn.  jB.  jB.  Co.y  86  id.,  609 ;  People  v.  Syracuse  Common 
Council^  78  N.  York,  56;  Harrington  v.  County  Commission- 
ers, 22  Pick.,  263 ;  Drury  v.  City  of  Boston,  101  Mass.,  439. 
2.  What  is  a  taking  ?  The  cases  on  the  subject  of  emi- 
nent domain  which  define  what  a  taking  is  which  concludes 
the  parties  are  generally  found  under  the  headings  of  rail- 
roads and  streets.  The  cases  of  the  first  class  are  quoted 
in  Pierce  on  Railways,  pages  171,  172,  209,  210.  From 
page  172  we  quote : — "  In  some  jurisdictions  the  company 
may  abandon  at  any  time  before  payment ;  in  others,  only 
prior  to  the  final  fixing  of  the  location  ;  and  in  England,  as 
soon  as  notice  to  treat  is  given."  From  page  210 : — "  In 
dififerent  jurisdictions  the  act  of  taking  is  fixed  at  different 
stages  in  the  proceedings  for  condemnation,  as  at  the  time 
of  the  filing  of  the  location  in  some  public  repository  as 
required  by  statute,  the  time  of  making  the  assessment  or 
award,  the  filing  or  approval  of  the  award,  the  commence- 
ment of  proceedings  to  condemn,"  &c.  Cases  of  the  second 
class  are  cited  in  2  Dillon  on  Municipal  Corporations,  §  608, 
and  it  is  there  said  that  ^^  proceedings  may  be  abandoned  at 
any  time  before  taking  possession  or  before  the  final  con- 
firmation," and  in  a  note  In  re  Washington  Park  Comrs.^ 
56  N.  York,  144,  and  Hawkins  v.  Trustees  of  Rochester,  1 
Wend.,  54  and  318,  are  cited  to  the  effect  that  "  corpora- 
tions may  discontinue  proceedings  at  any  time  before  the 
report  of  the  commissioners  is  finally  confirmed  and  there 
is  a  final  award  in  the  nature  of  a  judgment  in  favor  of  the 
property  owners  for  their  compensation."  See  also  Webb 
V.  Rocky  Hill,  21  Conn.,  468,  474;  Boston  ^  Prov.  R.  R.  Co. 
V.  Midland  R.  R.  Co.,  1  Gray,  340,  360.  We  submit  that 
cases  concerning  the  appropriation  of  water  should  be  more 
strictly  construed  against  the  municipality  than  either  of 
the  two  foregoing  classes,  if  any  distinction  can  \e  made. 
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It  is  more  diflBcult  to  ascertain  when  the  manual  or  physical 
taking  occurs  in  the  case  of  water  rights,  and  in  the  laying 
out  of  streets  the  assessments  are  hardly  in  invitos  ;  they 
are  to  those  directly  interested  in  the  local  improvement. 

8.  Adverse  cases  examined.  The  Maryland  cases  which 
hold  that  the  municipality  can  discontinue  after  the  award 
is  confirmed,  started  with  the  leading  case  o^  Graff  v.  Mayor 
^c.  of  Baltimore^  10  Maryl.,  544.  But  the  charter  there 
only  gave  the  city  "the  use,  estate  and  interest  in  the  water 
on  payment  of  the  valuation."  The  doctrine  which  has 
ruled  the  subsequent  decisions  of  that  state  was  established 
on  the  language  of  that  charter.  Connected  with  this  is 
the  doctrine  held  in  Maryland  and  very  recently  enunciated 
in  the  case  of  Mayor  ^c.  of  Baltimore  v.  Hook^  62  Maryl., 
871,  that  no  title  or  right  to  enter  is  acquired  until  com- 
pensation has  been  paid  or  tendered,  or  right  to  payment 
until  entry  is  made.  The  similar  cases  in  Iowa  and  Ohio 
are  predicated  on  the  peculiar  language  of  their  state  con- 
stitutions requiring  compensation  firBt^  before  the  title  can 
vest  or  the  right  to  enter  or  right  to  payment  exists.  All 
the  other  cases  that  we  have  been  able  to  find  holding 
abandonment  after  confirmation  to  be  allowable  were  jus- 
tified by  the  express  language  of  the  charter.  Of  the  cases 
first  cited  in  Mills,  sec.  311,  as  allowing  discontinuance,  the 
first  is  Stacey  v.  Vt.  Central  R.  E.  Co.,  27  Vt.,  39.  The 
railroad  charter  provided  that  "  on  depositing  the  amount, 
&c.,  said  company  should  be  deemed  to  be  seized  and  pos- 
sessed of  all  such  lands  as  have  been  appraised ; "  and  the 
court  says  (page  48): — "If  the  land,  has  been  taken  in 
such  a  manner  as  to  vest  in  the  company  a  right  to  the  use 
and  occupancy  of  it,  compensation  is  to  be  made."  The 
next,  Martin  v.  Mayor  ^c.  of  Brooklyn^  1  Hill,  645,  was 
where  no  report  had  been  filed,  and  the  filing  and  con- 
firming were  regarded  as  synonymous  or  of  equal  legal 
effect.  The  case  of  Q-raff  v.  Mayor  ^c.  of  Baltimore^  10 
Maryl.,  544,  as  we  have  already  shown,  depended  on  the 
express  language  of  the  charter.  In  both  the  Ohio  cases 
next  cited,  State  v.  Cin.  ^  Ind,  R.  R.  Co.,  17  Ohio  St.,  103, 
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and  Dayton  ^  Western  jB.  R.  Co.  v.  Marshall^  11  id.,  497, 
proceedings  were  abandoned  before  confirmation,  and  in 
the  last  case  before  the  jury  was  called  in.  In  the  very  able 
opinion  in  the  case  of  North  Misso.  M.  M,  Co.  v.  Lackland^ 
25  Misso.,  515,  the  court  said — "  the  enterprise  might  be 
abandoned  at  any  time  before  final  judgment,"  and  the  pre- 
vailing counsel  for  the  appellants,  in  his  learned  brief, 
admits  that  "  had  all  the  acts  prescribed  been  consummated 
no  discontinuance  was  possible  or  further  discretion  left  in 
the  matter.'*  But  as  thq  statute  required  that  the  court 
should  enter  judgment  and  make  an  order  vesting  the  fee 
simple  title  and  no  such  judgment  or  order  had  been  made, 
it  was  held  not  too  late  to  abandon  proceedings.  In  Matter 
of  Anthony  St.^  20  Wend.,  618,  as  in  Hawkins  v.  Trustees  of 
Rochester^  1  Wend.,  53,  it  is  held  that  *' until  final  confir- 
mation proceedings  may  be  discontinued,"  and  that  "  the 
rule  means  a  judgment,  or  confirmation  final  in  its  legal 
character."  In  Leisse  v.  St.  Louis  ^  Iron  Mt.  jB.  B.  Co.^  2 
Misso.  App.,  105,  discontinuance  was  before  trial  on  appeal 
and  Judge  Gantt  in  the  opinion  approves  the  English 
rule — '*No  discontinuance  after  locating."  On  the  whole 
not  only  do  the  New  York,  Pennsylvania,  Massachusetts, 
Vermont,  New  Hampshire,  Maine  and  Wisconsin  cases 
directly  hold  the  doctrine  for  which  we  contend,  but  the 
cases  from  the  other  states,  apparently  adverse,  place  their 
decisions  on  grounds  which  show  that  at  common  law,  but 
for  the  peculiar  constitutions  or  charters  of  their  states, 
they  would  have  held  the  same  way.  The  little  there  is  of 
Connecticut  law  on  this  subject  is  in  our  favor.  See  Mori- 
arty  V.  Masony  47  Conn.,  436,  where  not  only  the  filing,  but 
the  equivalent  of  filing,  is  held  conclusive  as  to  a  commit- 
tee's report.  See  also  Webb  v.  Rocky  HilU  21  Conn.,  468. 
In  Carson  v.  City  of  Hartford^  48  Conn.,  68,  there  was  no 
final  action.  No  "final  adjustment  "  was  proved  or  claimed. 
The  question  was  whether  there  had  been  too  long  delay 
for  abandonment,  and  the  court  virtually  decided  that  time 
had  nothing  to  do  with  the  question  raised,  and  the  cases 
cited  are  to  that  point  and  to  that  only. 
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4.  Peculiar  nature  of  the  taking  in  this  case.  The  "  wa- 
ter act "  in  question  authorizes  the  borough  of  Danbury  to 
take  and  use  the  water  of  any  stream  in  the  town  of  Dan- 
bury, to  take  and  hold  any  lands  or  property  necessary  or 
convenient  for  carrying  into  full  effect  the  purposes  of  the 
act,  to  enter  upon  and  make  use  of  the  ground  or  soil  under 
any  private  or  public  grounds,  and  provides  that  the  bor- 
ough shall  be  liable  to  pay  all  the  damages  that  shall  be 
sustained  by  any  person  by  the  taking  of  any  land  as  afore- 
said, or  by  the  construction  or  laying  of  any  reservoirs, 
pipes,  aqueducts,  or  other  work  for  the  purposes  of  the 
act,  and  if  damage  has  occurred  or  may  be  likely  to  occur 
by  reason  of  taking  or  using  their  land,  such  damages  may 
be  assessed,  &c.  Here  the  language  plainly  discriminates 
between  a  taking  and  the  use  and  occupancy,  and  provides 
for  damages  in  either  case.  By  the  vote  of  the  water  com- 
missioners they  say  *^we  do  enter  upon  and  take  the 
following  described  lands,  &c/'  The  application  of  the 
borough  to  the  court  for  the  appointment  of  commissioners 
alleges  that  they  have  entered  upon  and  taken  the  plaintiffs' 
lands,  property  and  privilege,  and  that  damage  has  occurred 
or  may  be  likely  to.  The  notice  to  the  plaintiffs  sets  out 
the  taking  or  using  as  already  described  in  the  application, 
and  the  report  of  the  appraisal  returned  ta  and  recorded  by 
the  clerk  of  the  court,  sets  out  that  the  appraisal  is  for  the 
taking  described  in  the  application.  In  none  of  the  cases 
heretofore  cited  is  the  language  of  the  charter  or  statute 
more  clear  or  explicit  in  defining  the  taking,  or  so  absolutely 
exclusive  of  any  further  confirmation  or  judgment  being 
required  after  the  report  is  filed. 

6.  In  answer  to  the  defendant's  claim  that  the  taking  con- 
templated must  mean  an  actual,  tangible  possession  of  some 
of  the  plaintiffs'  property  or  privileges,  some  injury  to  his 
water  rights  by  an  actual  diminution  of  the  water  coming 
to  his  factories,  in  addition  to  the  great  injustice  in  any  case 
of  allowing  the  muijicipality  to  experiment  with  private 
rights  in  that  manner,  we  suggest  in  reply  some  practical 
diflSculties  in  the  way  of  such  a  construction  in  the  present 
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case.  In  the  first  place  the  finding  shows  that  the  taking 
of  the  borough  was  not  confined  to  an  application  and  trial, 
or  a  mere  experiment  on  the  cost.  It  actually  purchased 
lands,  the  initial  step  in  procuring  **  an  additional  supply  of 
water,"  and  on  the  tract  so  purchased  "  entered  and  took 
possession  with  the  intention  at  some  future  time  of  divert- 
ing the  water  rights  of  the  defendants."  The  plaintiffs* 
reservoir  was  above,  while  their  factory  and  the  raceway 
were  below  the  borough  land  on  the  stream.  Now  in  what 
way  could  the  plaintiffs  know  with  certainty  when  the 
defendant  first  affected  their  water  rights  in  thd  use  of  the 
stream  ?  It  is  obvious  that  at  certain  seasons  of  the  year 
they  might  divert  the  half  of  any  ordinary  stream  for  many 
days  and  not  perceptibly  affect  the  owners  below,  the  re- 
maining half  being  still  more  than  the  ordinary  flow.  If 
the  test  of  the  taking  in  such  a  case  must  be  a  perceptible, 
tangible  injury  to  the  plaintiffs'  easement  and  no  right  to 
obtain  payment  existed  in  the  plaintiffs  until  such  injury 
was  shown,  the  uncertainty  of  time  at  which  rights  ripened 
and  became  vested  would  render  it  a  most  impracticable 
and  untenable  test.  For  two  curious  cases  involving  like 
questions  see  Bailey  v.  Wobum^  126  Mass.,  416,  and  Dwight 
Printing  Co.  v.  Boston^  122  Mass.,  583. 

6.  If  the  defendant  is  not  liable  to  us  for  the  damages 
assessed,  we  are  entitled  to  the  expenses  incurred  by  the 
defendant's  application  and  withdrawal.  North  3fis8o.  R, 
R.  Co.  V.  Lackland^  25  Misso.,  515 ;  Leisee  v.  St.  Louis  ^ 
Iron  Mt.  R.  R.  Co,^  2  Misso.  App.,  105 ;  State  v.  Sugg^  44 
Maryl.,  116.  Costs  will  include  all  costs  of  case  and  coun- 
sel fees.  Mills  on  Eminent  Domain,  §  811 ;  Black  v.  Mat)or 
^e.  of  Baltimore^  50  Maiyl.,  235. 

W.  Burke  and  Q-.  Stoddard^  with  whom  was  D.  B.  Booths 
for  the  defendant. 

We  contend  that,  under  the  act  in  question,  the  taking  of 

the  land  was  not  complete,  and  the  title  to  it  did  not  pass, 

until  the  money  was  either  paid  or  deposited  in  accordance 

with  the  act ;    and  until  that  event  the  borough  had  the 

Vol.  liiii.— 2 
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right  to  abandon  the  project.  The  'rule  on  this  subject 
varies  in  different  jurisdictions.  In  England,  it  is  conceded 
that  when  a  corporation  has  elected  to  take  land  and  has 
given  notice  to  the  owner  to  treat  or  submit  to  arbitration, 
such  owner  can  compel  payment  of  the  award.  The  King 
V.  Commissioners,  ^<?., 4 6.  &  AdoL,  335,  note;  The  King  v. 
JBungerford  Market  Co,,  id.,  327 ;  Stone  v.  Commercial  Bail- 
way  Co,,  4  Mylne  &  Craig,  122 ;  Tawney  v.  Lynn  ^  Ely 
Railway  Co.,  16  L.  Jour.  (N.  S.)  Eq.,  282;  Walker  y. 
Eastern  Counties  Railway  Co.,  6  Hare,  594 ;  Hodge's  Law 
of  Railways,  170,  174 ;  Q-ear  v.  Dubuque  ^  Sioux  City  R. 
R.  Co.,  20  Iowa,  523-8 ;  No,  Misso.  R,  R,  Co.  v.  Lackland, 
25  Mo.,  515,  528 ;  Stacey  v.  Vt.  Cent.  R.  R.  Co.,  27  Verm., 
39,  47.  In  some  jurisdictions  the  final  fixing  of  the  loca- 
.tion  is  conclusive.  Shaw  v.  City  of  Charlestown,  3  Allen, 
.538  ;  Pinkerton  v.  Boston  ^  Albany  R.  R.  Co.,  109  Mass., 
.557 ;  Old  Colony  R.  R,  Co.  v.  Miller,  125  id.,  1 ;  Clough  v. 
2Wn  of  Unity,  1 8  N.  Hamp.,  75 ;  Smart  v.  Portsmouth  ^ 
Concord  R.  R,  Co.,  20  id.,  233 ;  Morris  ^  Essex  R.  R,  Co. 
V.  BUir,  1  Stock.,  635.  In  others,  the  final  determination 
of  the  damages  is  controlling.  Neal  v.  Pittsburgh  ^  Con- 
nellsville  R.  R.  Co.,  31  Penn.  St.,  19;  City  of  Philadelphia 
V.  Dyer,  41  id.,  463 ;  Beale  v.  Pennsylvania  B.  B.  Co.,  86 
id.,  509;  Hudson  Biver  B.  B.  Co.  v.  Cutwater,  Z  S}xnAi., 
689;  In  re  Military  Parade  Ground,  60  N.  York,  319; 
In  re  Bhinebeck  ^  Conn.  B.  B.  Co.,  67  id.,  242 ;  People  v. 
Syracuse  Common  Council,  78  id.,  56 ;  Dayton  ^  Western  B. 
B.  Co.  V.  Marshall,  11  Ohio  St.,  497.  The  only  other  rule 
of  which  we  are  aware,  that  is,  the  one  which  we  say  is  con- 
trolling in  this  ^ase,  is  that  the  corporation  can  withdraw 
and  abandon  its  proceedings  at  any  time  before  payment  of 
the  damages.  Stacey  v.  Vermont  Cent.  B.  B.  Co.,  27  Verm., 
39 ;  Baltimore  ^  Susquehanna  B.  B.  Co.  v.  Nesbit,  10  How., 
395;  Garrison  v.  City  of  N.  York,  21  Wall.,  204;  Graf^  v. 
Mayor  ^c.  of  Baltimore,  10  Md.,  614 ;  State  v.  Graves,  19 
id.,  351 ;  Mayor  ^c.  of  Baltimore  v.  Musgrave,  48  id.,  272  ; 
St.  Louis  ^  S.  Eastern  B.  B.  Co.  v.  Teters,  68  111.,  144  ; 
City  of  Chicago  v.  Barbian,  80  id.,  482 ;  State  v.  Cin.  ^  Ind. 
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R.  JB.  Co^  17  Ohio  St.,  103 ;  Gear  v.  Dubuque  ^  Sioux  Citf/ 
R.  R.  Co.,  20  Iowa,  623 ;  No.  Msso.  R.  R.  Co.  v.  Lackland, 
26  Mo.,  616 ;  State  v.  JBuffff,  44  id.,  116  ;  Leisse  v.  St.  Louis 
^  Tron  Mt.  R.  R.  Co.,  2  Mo.  App.,  106 ;  Rogers  v.  St. 
Charles,  3  id.,  46 ;  In  re  Washington  Park  Comrs.,  66  N. 
York,  144;  Hooker  v.  N.  Haven  ^  Northampton  Co.,  14 
Conn.,  166 ;  Hawley  v.  Harrall,  19  id.,  161 ;  Carson  v.  City 
of  Hartford,  48  id.,  68 ;  2  Dillon  Munic.  Corp.,  §§  474, 475 ; 
Field  on  Corp.,  §  448  and  notes.  Unless  there  is  some 
special  statutory  enactment  to  that  effect,  (as  there  is  not 
in  this  case,)  the  payment  of  the  value  of  the  land  cannot 
be  compelled,  until  the  title  vests  in  the  corporation.  Bur- 
rovffhs  V.  Housatonie  R.  R.  Co.,  16  Conn.,  182.  The  change 
of  the  title  is  the  correlative  of  the  right  to  receive  pay. 
Staeey  v.  Vermont  Cent.  R.  R.  Co.,  27  Verm.,  89 ;  Thomp- 
son V.  Grand  GuJf  R.  R.  Co.,  3  How.  (Miss.,)  240 ;  Bona- 
parte V.  Cam.  ^  Amhoy  R.  R.  Co.,  1  Baldwin  C.  C.  R.,  205 ; 
SteujaH  V.  Raymond  R.  R.  Co.,  7  Sm.  &  Marsh.,  668 ;  Field 
on  Corp.,  §  448,  note  1.  This  act  does  not  state  when,  that 
is,  at  what  stage  of  the  proceedings  the  title  shall  vest  in 
the  borough,  but  by  our  decisions  that  title  cannot  vest 
until  the  deposit  or  payment  of  the  damages.  Hawley  v. 
Harrall,  19  Conn.,  161 ;  Field  on  Corp.,  §  448,  and  note  1. 
The  language  of  the  act,  (sec.  4,)  "  and  the  payment  or 
deposit  of  (the  damages)  with  the  county  treasurer,  to  the 
use  of  such  owner  or  owners,  shall  release  said  borough 
from  liability  to  any  further  claim  for  compensation  or  dam- 
.  ages,'*  clearly  indicates  that  such  payment  or  deposit  is 
optional  with  the  defendant,  and  for  its  benefit;  certain  it 
is  that  no  claim  can  be  made  that  the  title  passed  to  the 
defendant  before  such  action.  Baltimore  ^  Susqueharvna 
R.  R.  Co.  V.  Nesbit,  10  How.,  399;  Norris  v.  Mayor  ^c.  of 
Baltimore,  44  Md.,  698.  There  being  no  physical  occupation 
of  the  land  or  dispossession  of  the  owners,  ard  no  payment 
of  damages,  there  has  been  no  "taking"  by  the  defendant. 
Sedgwick  on  Statutory  Law,  2d  ed.,  p.  464,  note  (a),  and 
authorities  cited. 
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Gbangbb,  J.  By  a  resolution  of  the  General  Assembly 
passed  in  1860  and  added  to  in  1862,  the  borough  of  Dan- 
bury  was  empowered  to  supply  itself  with  water  by  pur- 
chasing, or  by  taking  for  the  purpose,  any  stream  of  water, 
water  privileges  or  lands  necessary  or  convenient  for  the 
purpose,  within  or  without  the  limits  of  the  borough ;  with 
a  provision  for  the  assessment  of  the  value  of  any  property 
taken  otherwise  than  by  purchase  and  for  payment  to  the 
owner  of  the  property  so  taken. 

Under  this  resolution  the  borough,  at  a  legal  meeting  held 
on  the  16th  day  of  July,  1880,  voted  to  procure  a  supply  of 
water  for  the  use  of  the  borough  "  from  a  stream  running 
near  the  residence  of  Samuel  Gregory."  On  the  26th  of 
September  of  that  year  the  borough  purchased  of  Gregory 
certain  lands  through  which  the  stream  ran,  and  which  were 
below  certain  lands  and  a  water  privilege  on  the  same 
stream  belonging  to  the  plaintiffs.  The  lands  were  pur- 
chased of  Gregory  with  the  intention  of  constructing  a  dam 
thereon  across  the  stream,  making  a  pond  or  reservoir,  which 
would  have  set  the  water  back  upon  and  have  destroyed  the 
mill  privilege  of  the  plaintiffs. 

Under  the  resolution  before  mentioned  the  water  com- 
missioners of  the  borough,  not  being  able  to  agree  with  the 
plaintiffs  as  to  the  compensation  to  be  made  then>  for  the 
taking  of  their  mill  privilege  and  lands,  applied  to  a  judge 
of  the  Superior  Court  for  the  appointment  of  appraisers  to 
assess  the  damage.  Appraisers  were  appointed  and  a  hear- 
ing was  had  before  them,  both  parties  being  present,  and 
they  made  their  report,  assessing  the  damages  at  $3,000. 
This  report  was  duly  recorded  in  the  records  of  the  Supe- 
rior Court  for  Fairfield  County,  and  the  proceedings  were 
in  all  respects  according  to  the  provisions  of  the  resolution 
in  such  a  case. 

On  the  29th  of  June,  1881,  the  borough,  at  a  legal  meet- 
ing, voted  to  rescind  the  vote  of  July  16th,  1880,  and  noth- 
ing further  was  done  with  regard  to  the  taking  of  the 
plaintiffs'  land  and  privilege,  and  the  $3,000  assessed  as 
damages  for  the  taking  was  not  paid.     Notice  of  this  action 
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of  the  borough  was  given  to  the  plaintiffs  and  they  after- 
wards sold  to  other  parties  and  conveyed  by  warranty  two 
parcels  of  the  land  which  the  borough  had  proposed  to 
take.  The  plaintiffs  now  sue  the  borough  to  recover  the 
$3,000  assessed  in  their  favor. 

It  is  found  that  the  defendants  never  took  actual  posses- 
sion of  the  lands  in  question  or  of  the  mill  privilege,  or  in 
any  manner  occupied  them  or  interfered  with  their  occu- 
pancy by  the  plain tififs.  Had  they  in  theory  taken  posses- 
sion or  by  what  they  did  become  the  owners  of  the  property, 
so  that  they  were  bound  to  pay  the  assessed  value  to  the 
plaintiffs  ? 

The  resolution  of  the  General  Assembly  empowers  the 
water  commissioners  of  the  borough  to  "  purchase,  and  take 
conveyances  in  the  name  of  the  borough,  of  all  lands, 
property  or  privileges  necessary  or  convenient  for  the  pur- 
poses of  the  act ;  to  hold  in  suflScient  quantity  the  water  of 
any  stream,  either  within  or  without  said  borough,  by  the 
construction  of  dams  across  the  same ;  to  enter  upon  any 
lands  near  such  proposed  dams  and  procure  earth,  stones  or 
other  materials  for  the  construction  and  maintenance 
thereof,  and  to  make  suitable  waste-ways  for  the  surplus 
water  of  such  stream ;  to  change  the  location  of  any  road 
or  pass-way  which  may  be  covered  by  the  waters  of  any 
reservoir  so  formed,  and  take  land  therefor ;  and  to  enter 
upon  and  make  use  of  the  ground  or  soil  of  any  railroad, 
street,  highway  or  private  way,  or  public  or  private  grounds, 
and  lay,  construct  and  maintain  all  necessary  pipes  and 
aqueducts." 

Another  section  of  the  resolution  provides  as  follows : — 
**'  Said  borough  shall  be  liable  to  pay  all  the  damages  that 
shall  be  sustained  by  any  person,  persons  or  corporation  by 
the  taking  of  any  land  or  estate  as  aforesaid,  or  by  the  con- 
struction or  laying  of  any  reservoirs,  pipes,  aqueducts,  or 
other  works  for  the  purposes  of  this  act.  And  if  at  any 
time  it  shall  appear  that  any  damage  has  occurred  or  may 
be  likely  to  occur  to  any  person,  persons  or  corporation  by 
reason  of  taking  or  using  their  land  or  estate  for  the  pur- 
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poses  of  this  act  or  in  the  construotion  of  said  water-works, 
and  the  said  board  of  commissioners  cannot  agree  with  the 
owners  of  such  property  as  to  the  amount  of  compensation 
or  damages  to  be  paid  to  them,  then  such  compensation 
or  damages  may  be  assessed  by  three  disinterested  persons 
under  oath,  to  be  appointed  by  a  judge  of  the  Superior  Court 
on  application  of  either  party ;  notice  to  be  given  of  such 
application  as  directed  by  such  judge.  ♦  ♦  ♦  Which  said 
appraisers  shall  report  their  doings,  embracing  the  amount 
of  their  assessment,  to  the  clerk  of  the  Superior  Court  for 
Fairfield  County,  to  be  by  him  recorded;  and  thereupon 
such  assessment  shall  be  taken  and  held  to  be  a  final  adjust- 
ment of  said  compensation  and  damages  between  said 
parties,  and  payment  thereof  or  deposit  of  the  same  with  the 
county  treasurer  to  the  use  of  such  owner  or  owners  shall 
release  said  borough  from  liability  to  any  further  claim 
for  compensation  or  damages." 

There  is  here,  it  ,will  be  seen,  no  provision  that  the 
amount  assessed  shall  constitute  a  debt  which  may  be  re- 
covered of  the  borough  by  the  owner  of  the  property  pro- 
posed to  be  taken ;  the  amount  is  fixed  by  the  proceedings 
as  the  sum  to  be  paid  if  the  land  is  taken,  and  its  payment 
is  clearly  a  condition  precedent  of  the  right  to  take  it.  The 
mere  incipient  or  theoretical  taking  is  really  only  a  proposed 
taking.  This  is  manifest  from  the  use  of  the  word  ^^  take  '* 
in  the  resolution  in  reUtion  to  lands  taken  for  the  laying 
of  pipes,  where  the  proposed  taking,  upon  which  the  pro- 
ceedings for  the  assessment  are  had,  is  a  very  different  thing 
from  the  actual  entry  upon  and  digging  up  of  the  land  for 
the  laying  of  the  pipes. 

We  conclude  therefore  that  the  borough,  after  the  assess- 
ment, had  still  the  right  to  abandon  the  idea  of  taking  the 
land,  and  the  whole  project  if  it  deemed  best,  and  that  the 
only  security  that  the  owner  of  the  property  had,  was  in  the 
necessity  of  the  borough  making  payment  before  the  land 
was  actually  taken. 

There  may  be  a  hardship  in  compelling  a  land  or  mill-site 
owner  to  hold  his  property  in  entire  uncertainty,  after  an 
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assessment,  whether  it  will  be  taken  or  not;  but  the  incon- 
venience is  of  the  same  kind  which  attends  all  proceedings 
for  the  taking  of  land  for  public  improvements,  and  which 
is  incident  to  the  ownership  of  property  in  a  community 
and  especially  in  a  city.  This  inconvenience  was  shown  in 
a  marked  degree  in  the  recent  case  of  Carson  v.  City  of 
Hartford^  48  Conn.,  68,  where  it  was  held  by  the  court  to 
give  no  right  of  action  against  the  defendant  city.  There 
is  generally  a  provision  in  such  resolutions  that  the  payment 
shall  be  made,  if  at  all,  within  a  limited  time ;  and  there 
ought  properly  to  be  such  a  provision  in  every  case.  But 
its  absence  here  cannot  affect  the  question  now  before  us. 

The  plaintiffs  claimed  also  to  recover  for  counsel  fees  and 
other  expenses  incurred  in  the  hearing  before  the  appraisers. 
These  very  clearly  they  had  no  right  to  recover  in  any  cir- 
cumstances. The  borough  was  acting  within  the  law  in 
applying  for  an  assessment  of  the  damages,  and  the  law 
under  which  the  proceedings  were  had  made  no  provision 
for  costs  on  either  side,  while  the  abandonment  of  the  taking 
of  the  property  by  the  borough  could  not  create  an  obliga- 
tion to  pay  these  costs  where  no  legal  obligation  existed 
before.  There  was  no  negligence  on  the  part  of  the  bor- 
ough; no  misrepresentation;  no  action  that  was  not  in 
every  respect  according  to  law.  There  was  nothing  upon 
which  to  found  a  claim  for  damages  for  a  consequential 
injury  in  any  form. 

The  Superior  Court  is  advised  to  render  judgment  for  the 
defendants  on  both  counts  of  the  complaint. 

In  this  opinion  the  other  judges  concurred. 
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Hewitt's  Appeal  from  Probate. 


SUPEEME  COUET  OF  EREOES, 

HELD  AT  HARTFORD,  FOR  THE  COUNTIES  OF 

HARTFORD,  WINDHAM,  LITCHFIELD, 

MIDDLESEX  AND  TOLLAND, 

ON  THE  FIRST  TUESDAY  OF  MAY,  1886. 

Present, 

Pabk,  C.  J.,  Carpemteb,  Looms,  and  6rakoeb«  Js.* 


Lucy  M.  Hewitt's  Appeal  from  Probate. 

A  court  of  probate  has  no  power  to  administer  equities  in  making  its  de- 
crees, except  where  tliey  are  directly  involved  in  the  matter  upon 
which  it  is  acting. 

Where  a  woman  who  had  a  right  of  dower  in  lands  of  her  deceased  hus- 
band, had  allowed  the  lands  to  be  sold  at  auction  as  free  from  the 
incumbrance  of  dower,  and  had  so  stated  to  the  jmrchaser,  who  paid 
the  full  price  for  the  lands  as  free  from  dower,  it  was  held  that,  upon 
her  application  made  afterwards  to  the  probate  court  to  set  out  her 
dower,  that  court  had  no  right  to  consider  the  question  whether  she 
was  estopped  from  claiming  dower  by  reason  of  the  representations. 

The  equity  here  was  wholly  between  the  widow  and  the  purchaser,  who 
was  a  stranger  to  the  estate,  and  did  not  grow  out  of  the  relation  of 
the  widow  to  the  estate. 

A  setting  out  of  dower  conveys  no  title.  The  right  to  dower  already  exists 
and  rests  upon  the  whole  real  estate.  The  assignment  of  it  merely 
designates  a  particular  portion  to  which  it  shall  be  confined. 

The  Superior  Cour£  in  a  probate  case  brought  before  it  by  appeal,  can  ex- 
ercise no  equity  powers  that  the  probate  court  could  not  have 
exercised. 

[Argued  May  6th— decided  August  28th,  1885.] 

*  Judge  Beabdslet  of  the  Superior  Court,  sat  in  the  place  of  Judge 
Pabdee,  (absent  by  reason  of  illness,)  in  this  and  two  cases  following  it. 
Judge  Andbews  of  the  Superior  Court  sat  in  the  cases  of  Peaae  ▼.  Cole 
and  Newell  v.  Smith,  and  in  the  remaining  case  of  State  ex  rel,  Coogan  v. 
Barbour,  only  the  judges  of  the  Supreme  Court  sat. 
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Appeal  from  a  decree  of  a  probate  court  refusing  to 
assign  dower  to  the  appellant^  as  widow  of  Chauncey  Welles, 
deceased,  in  the  real  estate  of  the  decedent;  brought  to 
the  Superior  Court  in  Hartford  Count3\ 

The  reasons  of  appeal  alleged  that  the  appellant,  now 
wife  of  George  W.  Hewitt,  who  was  joined  in  the  appeal, 
was  the  wife  of  the  said  Chauncey  Welles  at  the  time  of  his 
death  on  the  2d  of  February,  1869 ;  that  she  was  living 
with  him  at  the  time  of  his  death ;  that  no  provision  had 
been  made  for  her  by  way  of  jointure  or  of  settlement  in 
lieu  of  dower  before  her  marriage  to  him ;  that  he  died 
intestate,  and  was  owner  at  the  time  and  possessed  in  his 
own  right  of  real  estate  in  the  town  of  Wethersfield,  in  this 
state,  where  he  resided,  (describing  it)  ;  that  she  had  never 
released  or  conveyed  away  her  right  of  dower,  and  was 
now  fully  entitled  to  dower;  that  dower  had  never  been 
assigned  to  her,  and  that  the  probate  court  for  the  district 
of  Hartford,  in  which  said  estate  was  in  settlement,  had 
refused,  upon  her  application  for  an  assignment  of  dower, 
to  set  out  the  same  to  her,  and  that  she  was  aggrieved  by 
such  denial. 

The  appellees,  who  had  purchased,  or  acquired  an  interest 
in,  the  lands  of  the  estate  as  free  from  the  incumbrance  of 
dower,  filed  the  following  answer : 

That  said  Lucy  M.  Hewitt,  and  all  persons  claiming 
from  or  under  her,  are  by  her  acts,  words  and  conduct 
estopped  in  equity  and  also  in  law  from  claiming  any  dower 
interest  in  any  of  the  real  estate  of  which  said  Chauncey 
Welles  died  seized  and  possessed ;  and  further  that  said 
Lucy  M.  Hewitt  has,  since  the  death  of  said  Chauncey 
Welles,  received  from  his  estate  large  sums  of  money,  to 
wit,  the  whole  of  the  purchase  money  paid  by  the  pni- 
chasers  for  all  the  real  estate  of  which  said  Chauncey 
Welles  died  seized  and  possessed,  excepting  the  sum  of  four 
thousand  dollars;  and  that  out  of  said  purchase  money 
said  Lucy  M.  Hewitt  received  more  than  the  equivalent  in 
value  of  any  and  all  dower  interest  in  said  estate,  and  ac- 
cepted and  received  out  of  said  estate  the  equivalent  of 
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such  dower  interest  in  money  and  other  valuable  things  in 
lieu  of  all  claim  for  dower  against  said  estate. 

To  this  answer  the  appellant  demurred,  assigning  as 
cause  that  neither  any  or  all  of  the  allegations  in  said 
answer,  if  they  were  true,  would  be  ground  for  the  court 
of  probate  to  deny  to  her  the  assignment  of  dower  in  said 
estate ;  and  that  the  court  of  probate  is  a  court  of  inferior, 
limited,  and  special  jurisdiction,  and  no  jurisdiction  has 
been  conferred  upon  it  to  try  and  determine  titles  to  real 
estate,  or  to  deny  to  the  appellant  her  dower  in  said  real 
estate  for  any  cause  alleged  in  said  answer  or  claimed 
therein. 

The  court  (^Carpenter^  «/".,)  overruled  the  demurrer,  and 
ordered  the  appellant  to  make  further  reply  to  the  answer. 

The  appellant  then  filed  a  denial.  The  appellees  filed  a 
cross-complaint,  praying  for  equitable  relief,  by  a  decree 
that  the  appellant  and  her  husband  execute  quit  claim 
deeds  of  the  lands  to  the  several  appellees,  and  enjoining 
them  from  claiming  dower  for  Mrs.  Hewitt.  The  matters 
set  up  in  this  cross-complaint  were  the  same  that  are  stated 
hereinafter  as  the  matters  which  the  appellees  offered  to 
prove  on  the  trial.  This  cross-complaint  the  appellant 
moved  the  court  to  strike  out. 

On  the  trial  to  the  court  the  appellees  offered  evidence 
to  prove  that  Samuel  Woodhouse,  guardian  of  the  heirs  of 
Chauncey  Welles,  obtained  an  order  for  the  sale  of  the 
lands  in  which  dower  was  claimed  by  the  appellant  as  his 
widow;  that  the  widow  was  present  in  court  and  concurred 
in  the  application  for  the  order,  and  it  (the  application) 
was  made  at  her  request ;  that  the  court  refused  to  grant 
the  order  unless  the  widow  would  relinquish  her  claim  for 
dower;  that  the  widow  agreed  so  to  do,  and  the  order  was 
thereupon  granted ;  that  the  premises  were  sold  to  the  ap- 
pellees, the  widow  receiving  a  portion  of  the  purchase 
money  in  payment  of  her  right  of  dower ;  that  the  widow 
was  present  at  the  sale,  and  authorized  and  directed  Wood- 
house  in  her  behalf  to  state,  and  he  did  so  state,  at  the  sale, 
that  the  purchasers   would  receive   a  title  free  from  all 
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claims,  and  that  the  land  was  sold  free  from  her  claim  of 
dower,  and  that  she  would  make  no  claim  for  it  against 
purchasers  or  the  land  so  purchased ;  and  that  relying  on 
such  representations,  the  appellees  purchased  and  paid  full 
value  for  the  premises  and  a  much  larger  price  for  the  same 
than  they  otherwise  would  have  paid. 

To  this  evidence  the  appellants  objected,  and  the  court 
reserved  the  question  whether  the  cross-complaint  should  be 
stricken  out  or  the  court  should  entertain  it,  and  whether 
the  evidence  offered  by  the  appellees  was  admissible  or 
otherwise,  also  the  sufficiency  of  the  appellees*  answer  to 
the  appellant's  reasons  of  appeal,  what  decree  should  be 
passed,  and  all  questions  of  law  arising  on  the  record,  for 
the  advice  of  this  court. 

H.  S.  Barbour  and  L.  E.  Stanton^  for  the  appellant. 

1.  The  appellant's  right  of  dower  was  complete  in  her 
under  the  statute,  and  it  was  the  duty  of  the  probate  court 
upon  her  application  to  cause  it  to  be  set  out  to  her.  This 
right  exists  as  completely  before  the  assignment  is  made  as 
after.  Immediately  upon  the  death  of  the  husband  it  is 
established  in  his  widow,  and  she  becomes  a  tenant  in  com- 
mon with  the  heirs  in  her  own  right.  This  right  "does  not 
depend  upon  the  assignment  of  dower,  which  is  a  mere 
severance  of  the  common  estate."  Stedman  v.  Fortune^ 
5  Conn.,  462;  WooBter  v.  HurUs  Lyman  Iron  Co.^  38  id., 
266 ;  OreatheacTs  Appeal  from  Probate,  42  id.,  874.  The 
assignment  of  dower  is  a  process  of  distribution  of  real 
estate.  If  the  widow  had  a  right  of  dower  upon  the 
decease  of  her  husband,  proceedings  of  distribution  are  to 
be  had  without  reference  to  what  may  have  occurred  since. 
Even  if  she  had  deeded  away  her  right,  the  distribution 
would  be  made  in  the  same  way  as  if  she  had  not.  Gria- 
wold  V.  Bigelow,  6  Conn.,  266 ;  Holcomb  v.  Sherwood,  29  id., 
418;  Way  v.  Way,  42  id.,  62;  Qreathead^9  Appeal  from 
Probate,  9upra. 

2.  This  case  comes  to  the  Superior  Court  sitting  for  the 
trial  of  it  as  a  court  of  probate ;  "  for  in  all  probate  appeals 
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the  appellate  court  takes  the  place  of  the  court  of  probate.** 
Davi8*8  Appeal  from  Probate^  89  Conn.,  395,  401.  See  also 
Strong  v.  Strong^  8  Conn.,  408. 

3.  Courts  of  probate  are  of  limited,  inferior  and  special 
jurisdiction,  and  have  no  powers  but  such  as  are  conferred 
by  statute.  Sear%  v.  Terry^  26  Conn.,  278;  Parsons  v.  iy- 
man^  82  id.,  570;  First  Nat.  Bank  v.  Balcom^  85  id., 
367,  359.  They  cannot  try  titles  to  property,  no  such 
power  being  conferred  upon  them  by  statute.  Gold's  Case^ 
Kirby,  100;  Parsons  v.  Lyman^  supra;  Homer's  Appeal 
from  Prolate^  35  Conn.,  118.  If  then  courts  of  probate 
cannot  try  titles  to  property,  it  follows  that  they  cannot 
determine  questions  of  estoppel ;  neither  can  the  Superior 
Court  do  so  while  acting  as  a  probate  court,  for  in  so  doing 
it  might  affirm  a  decree  of  the  probate  court  which  that 
court  had  no  power  to  make,  and  which  it  should  not  have 
made.  Treat's  Appeal  from  Probate^  85  Conn.,  210;  VaiVs 
Appeal  from  Probate^  87  id.,  195. 

H.  C.  Robinson  and  W.  F.  Henney^  for  the  appellees. 

The  evidence  offered  by  the  appellees  is  clearly  admis- 
sible, because — 1st.  The  facts  therein  stated  would,  if 
proved,  constitute  an  estoppel  in  equity  against  the  appel- 
lant's claim  of  dower.  This  position  will  not  be  disputed 
by  the  counsel  for  the  appellant,  and  it  can  not  be  necessary 
to  cite  authorities  in  support  of  it. — 2d.  The  court  of  pro- 
bate may  take  cognizance  of  such  an  estoppel  and  enforce 
it,  when  proven,  in  bar  of  a  motion  for  assignment  of 
dower.  Holcomb  v.  Sherwood^  29  Conn.,  420.  In  support 
of  this  proposition,  we  urge  the  following  considerations : — 
The  statute  (Gen.  Statutes,  p.  877,  sec.  2,)  provides  "  that 
the  widow  may  apply  to  the  court  of  probate  before  which 
his  (her  husband's)  estate  is  in  settlement,  to  have  dower 
assigned  to  her;  and  it  shall  appoint  three  disinterested 
persons  who,  being  duly  sworn,  shall  set  out  such  dower ; 
and  the  doings  of  such  persons  being  returned  to  and  ac- 
cepted by  said  court  shall  ascertain  and  establish  such 
dower."     Section  1  thus  designates  the  persons  entitled  to 
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dower : — "  Every  woman,  living  with  her  husband  at  the 
time  of  his  death,  etc.,  shall  have  right  of  dower."  Section 
4  prescribes  the  time  within  which  the  widow  must  give 
notice  to  the  court  of  probate  whether,  she  accepts  the  pro- 
vision made  for  her  by  the  testator  in  lieu  of  dower,  and 
adds : — "  If  she  fail  to  give  such  notice  she  shall  be  barred 
of  her  dower."  Section  5  provides  that  "any  settlement  of 
property  in  favor  of  a  woman  to  take  eflfect  after  the  death 
of  her  intended  husband,  expressed  to  be  in  lieu  of  dower, 
shall  be  a  bar  to  dower  in  his  estate,"  unless  the  title  shall 
fail  in  whole  or  in  part,  when  she  is  to  have  dower  sufficient 
to  make  up  the  deficiency.  The  court  of  probate  must, 
therefore,  ascertain  before  proceeding  to  assign  dower : — 
(1)  Whether  the  claimant  is  in  fact  the  widow  of  the 
deceased.      (2)  Whether  dower  has  been  assigned  to  her. 

(3)  Whether  there  is  any  provision  in  lieu  of  dower,  and 
whether  her  claim  is  barred  by  her  failure  to  give  the  notice 
prescribed  by  law  of  her  refusal  so  to  accept  such  provision. 

(4)  Whether  there  has  been  any  settlement  of  property  in 
her  favor  which  would  be  a  bar  to  dower  in  her  husband's 
estate,  and  whether  the  title  to  such  property  has  failed  in 
whole  or  in  part.  Clearly  on  finding  any  of  these  statu- 
tory objections  to  exist,  the  court  of  probate  could  refuse 
to  assign  dower,  and  it  would  be  its  duty  so  to  do.  It  has 
power  therefore  to  determine,  and  is  charged  with  the  duty 
of  ascertaining,  whether  the  individual  applying  to  have 
dower  assigned  to  her  is  entitled  to  dower  out  of  the  estate 
in  settlement  before  the  court.  This  power  is  not  ex- 
hausted, nor  is  this  duty  discharged,  until  the  court  has 
satisfied  itself  that  there  is  no  objection,  equitable  or  legal, 
to  the  assignment  of  dower.  For,  having  once  acquired 
jurisdiction  to  determine  the  right  of  the  party  to  such  an 
assignment,  it  becomes,  as  to  that  matter,  vested  with  the 
amplest  chancery  powers  to  do  full  justice  between  all  the 
parties  before  it. 

This  conclusion  is  abundantly  sustained  by  numerous 
well-considered  decisions  of  this  learned  court.  In  Bailey 
V.  Strong,  8  Conn.,  281,  the  court  say:     "The  settlement, 
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and  the  entire  settlement,  of  estates  appertains  to  the 
several  courts  of  probate ;  and  from  their  decision  an 
appeal  lies  to  the  Superior  Court.  These  courts  are  vested 
with  chancery  powers  on  all  subjects  within  their  jurisdic- 
tion, and  can  so  mould  and  form  their  decrees  as  to  do 
entire  justice  between  all  parties  in  interest."  And  so  in 
Mix  9  Appeal  from  Prolate^  35  Conn.,  123 : — "  Courts  of 
probate,  as  to  all  matters  within  their  jurisdiction,  are 
clothed  with  chancery  powers  so  far  as  may  be  necessary  to 
enable  them  to  do  full  justice  between  the  parties."  In 
Beach  V.  Norton^  9  Conn.,  198 : — "These  courts  have  all  the 
powers  of  a  court  of  chancery,  and  in  some  respects  much 
greater,  in  relation  to  the  trial  of  questions  within  their 
jurisdiction."  In  Aahmead^s  Appeal  from  Probate^  27 
Conn.,  248: — "A  court  of  probate  possesses  higher  powers 
than  a  court  of  equity  in  the  settlement  of  estates,  for  it  is 
clothed  with  both  legal  and  equitable  authority  for  that 
purpose,  and  the  current  of  our  decisions  has  for  many 
years  tended  strongly  against  allowing  courts  of  equity  to 
interfere  in  the  settlement  of  estates.  It  is  the  often- 
expressed  determination  of  our  wisest  and  most  experienced 
judges  that  the  settlement  of  estates,  whether  in  the  hands 
of  guardians,  executors  and  administrators,  trustees,  as- 
signees, or  others  who  receive  their  appointment  from  the 
cojirt,  should  be  confined  to  that  court.  Such  business  can 
be  there  done  mpre  conveniently,  expeditiously,  and  with 
less  expense  than  in  any  other  court,  and  at  the  same  time 
with  equal  safety  to  all  parties,  since  an  appeal  lies  from 
that  court  to  the  Superior  Court."  And  again  at  page  250 
of  the  same  opinion : — *'  All  of  us  are  satisfied  that  there  is 
a  clear  and  undoubted  equity  in  favor  of  the  appellees,  and 
that  the  court  of  probate  is  competent,  and  the  appropriate 
court,  to  administer  that  equity."  In  American  Bible  So- 
ciety V.  Wetmore,  17  Conn.,  187 : — "  Our  courts  of  probate, 
and  Superior  Courts  acting  on  appeals  from  probate,  recog- 
nize the  principles  of  equity  jurisprudence  so  far  as  they 
are  neeeseary  to  protect  and  secure  the  rights  of  persons  inter*' 
ested^  and  prevent  the  necessity  of  a  direct  resort  to  a  court 
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of  chancery.  The  principles,  therefore,  which  ought  to 
govern  a  court  of  equity  should  have  been  the  rule  of  the 
court  of  probate  when  acting  on  thu  distribution,^^  In 
Vairs  Appeal  from  Probate,  37  Conn.,  195 :— "  The  judge 
of  the  court  of  probate  is  not  a  chancellor.  He  possesses 
chancery  powers,  but  they  are  only  such  as  are  incidental, 
connected  with  the  settlement  of  a  particular  estate,  and 
necessary  for  the  adjustment  of  equitable  rights."  Law- 
rence^s  Appeal  from  Probate^  49  Conn.,  419,  would  seem  to 
be  a  case  which  completely  controls  the  present  inquiry. 
The  refusal  of  the  court  to  assign  dower  to  the  widow  in 
that  case  is  evidently  quite  as  broad  an  exercise  of  judicial 
and  chancery  povver  as  the  act  of  the  court  of  probate  in 
the  present  suit.  So  also  JSvans^s  Appeal  from  Probate, 
61  Conn.,  438,  would  seem  to  be  decisive  of  this  very  ques- 
tion. See  also  Rusted' 8  Appeal  from  Probate,  34  Conn., 
496 ;  Way  v.  Way,  42  id.,  62 ;  Q-reathead's  Appeal  from 
Probate,  id.,  376.  * 

The  very  point  under  discussion  has  been  decided  by 
Chancellor  Ridgeley  under  a  statute  similar  to  our  own, 
in  Farrow  v.  Farrmv,  1  Del.  Ch.,  467.  The  syllabus  of  the 
case  has  the  following  significant  clause,  the  first  part  of 
wliich,  it  will  be  observed,  is  the  identical  expression  made 
use  of  by  this  court  in  speaking  of  our  courts  of  probate: — 
"  The  Orphans'  Court  is  a  court  of  equity  as  to  all  matters 
within  its  jurisdiction,  and  it  may  take  cognizance  of  any 
bar  to  dower,  equitable  or  legal."  In  delivering  his  opin- 
ion the  chancellor  says  (page  460)  : — "  As  to  the  jurisdic- 
tion of  the  court  there  can  be  no  question.  The  act 
respecting  devises  of  land,  joint  estate  and  dower  has  en- 
acted that  'in  all  cases  where  a  widow  may  be  entitled  to 
dower  the  same  may  be  assigned  to  her  by  the  Orphans' 
Court  of  the  county  where  the  land  lies,  upon  her  petition 
to  said  court,  by  the  like  proceedings  and  in  the  same  man- 
ner as  is  by  law  provided  in  the  case  of  intestate  estates.' 
There  could  be  nothing  clearer  than  the  meaning  of  the 
legislature  as  expressed  in  this  act.  Authority  is  given  in 
all  cases  where  i  widow  is  entitled,  to  assign  her  dower.' 
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And  again  in  the  same  opinion,  at  page  462 : — "  The  ques- 
tion is  whether  the  plea  of  an  equitable  bar  should  be 
received  by  this  court,  supposing  it  to  be  available  in 
equity."  On  this  question  the  chancellor  says  (page  462) : 
"  This  court,  then,  is  a  court  of  equity  as  to  all  matters 
within  its  jurisdiction,  and  whatever  is  a  bar  in  law  or 
equity  may  be  pleaded.  The  act  declares  that  in  all  cases 
where  the  widow  may  be  entitled  to  dower,  the  same  may 
be  assigned  by  this  court.  If  she  is  not  entitled,  or  if  there 
is  any  equitable  bar,  the  court  cannot  assign  it.  The  act 
seems  to  mean  that  the  whole  inquiry  should  be  made  by 
this  court  to  ascertain  that  she  has  title  before  the  dower 
can  be  assigned." 

There  is  also  the  further  argument,  and  it  appears  to  us 
a  strong  one,  that  reasoning  from  analogy  the  court  of  pro- 
bate having  power  to  assign  dower,  would  also  have  power 
to  refuse  to  do  so ;  for  in  Peck  v.  Sturges^  11  Conn.,  422,  it 
is  held  that  from  authority  to  reject  given  by  statute  it  fel- 
lows inevitably  that  the  right  to  accept  is  also  given  the 
probate  court. 

The  Superior  Court,  on  an  appeal,  can  now  find  and  en- 
force such  an  equitable  estoppel,  even  if  the  court  of  pro- 
bate cannot.  The  following  considerations  would  seem  to 
fully  sustain  this  proposition.  The  Practice  Act,  §  6,  pro- 
vides that  "all  courts  which  are  vested  with  jurisdiction 
both  at  law  and  in  equity,  may  hereafter,  to  the  full  extent 
of  their  respective  jurisdictions,  administer  legal  and  equit- 
able rights,  and  apply  legal  and  equitable  remedies,  in 
favor  of  either  party,  in  one  and  the  same  suit,  so  that  legal 
and  equitable  rights  of  the  parties  may  be  enforced  and 
protected  in  one  action."  An  appeal  from  probate  is  an 
action.  Stiles^s  Appeal  from  Probate^  41  Conn.,  330. 
Hence,  whatever  may  have  been  the  jurisdiction  of  the 
Superior  Court  in  appeals  from  probate  before  the  passage 
of  the  Practice  Act,  that  act  has  enabled  such  court  to 
entertain  and  adjust  equitable  claims  growing  out  oi  the 
subject  matter  of  the  appeal.  And  this,  not  as  enlarging 
necessarily  the  Superior  Court's  jurisdiction,  but  as  altering 
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the  manner  and  method  of  its  exercise.  It  is  simply  ren- 
dering courts  of  justice  more  easy  of  access  by  broadening 
the  avenues  through  which  they  may  be  approached.  They 
are  the  same  institutions  as  before,  with  the  same  jurisdic- 
tion, but  exercising  that  jurisdiction  at  the  instance  of  pro- 
cesses formerly  unrecognized.  An  appeal  is  taken  from  a 
justice  of  the  peace.  Formerly  only  matter  of  legal  de- 
fense could  be  pleaded.  If  there  were  any  equitable 
defenses  a  separate  action  must  be  brought  addressing  the 
equity  side  of  the  court,  and  the  two  suits  were  kept  sep- 
arate and  distinct.  Now,  in  the  appellat-e  court,  equitable 
defenses  may  be  pleaded  and  the  court  may  take  cognizance 
of  them  in  the  same  action.  Here  is  no  change  of  jurisdic- 
tion. The  Superior  Court  always  had  an  equitable  juris- 
diction, but  could  not,  until  the  passage  of  the  act,  exercise 
it  on  an  appeal  from  a  justice  court.  Now  it  can  exercise 
this  jurisdiction  on  such  appeal.  This  much  in  answer  to 
the  suggestion  that  it  was  not  the  design  of  the  Practice 
Act  to  enlarge  the  jurisdiction  of  the  Superior  Court.  The 
design  of  that  act  manifestly  was  to  consolidate  actions, 
so  that  the  Superior  Court,  sitting  in  whatever  capacity, 
could  administer  both  legal  and  equitable  relief  so  soon 
as  it  should  get  its  legal  grip  upon  the  subject  matter  of  the 
action  brought  before  it,  whether  by  appeal  or  otherwise. 

Park,  C.  J.  Lucy  M.  Hewitt  was  the  wife  of  one 
Welles,  and  was  living  with  him  as  such  at  the  time  of  his 
death.  He  died  seised  and  possessed  of  real  estate  in  his 
own  right.  No  provision,  by  way  of  jointure,  for  the  sup- 
port of  his  wife  had  been  made  by  him  before  their,  mar- 
riage, nor  any  settlement  in  lieu  of  dower  had  been  made 
in  contemplation  of  marriage.  These  facts  are  undisputed 
in  the  case. 

In  these  circumstances  the  appellant  brought  her  appli- 
cation to  the  probate  court  for  the  district  of  Hartford  to 
have  dower  assigned  and  set  out  to  her  in  the  real 
estate  of  her  late  husband.  The  probate  court  refused  the 
application,  and  an  appeal  was  taken  to  the  Superior  Court. 
Vol.  liii.— 8 
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In  that  court  the  appellees  filed  a  cross-complaint  by  way 
of  jDOunter-claim  and  equitable  relief,  setting  forth  such 
facts  as  would,  in  a  court  of  chancery,  having  independent 
equity  powers,  estop  Mrs.  Hewitt  from  claiming  dower  in 
her  late  husband's  estate.  And  they  likewise  offered  to 
prove  the  same  facts  for  the  same  purpose  on  the  trial  of 
the  case.  The  appellant  moved  the  court  to  strike  the 
cross-complaint  from  the  record ;  and  further  objected  to 
the  appellees  proving  the  facts  claimed  for  the  purposes 
stated.  The  court  reserved  the  questions  for  the  advice  of 
this  court. 

The  principal  facts  stated  in  the  appelleesV cross-complaint, 
and  which  they  offered  to  prove,  are  the  following  2  That 
an  application  was  made  to  the  probate  court  for  an  order 
for  the  sale  of  the  lands  in  which  the  appellant  claims  the 
right  of  dower,  and  made  at  the  request  of  Mrs.  Hewitt, 
the  appellant ;  that  the  court  refused  to  grant  the  order 
unless  she  would  relinquish  her  claim  for  dower;  that 
she  agreed  so  to  do,  and  the  order  was  thereupon 
granted ;  that  the  lands  were  sold  to  the  appellees, 
Mrs.  Hewitt  receiving  a  portion  of  the  purchase  money  in 
payment  for  her  right  of  dower ;  that  she  was  present  at 
the  sale,  and  authorized  and  directed  the  auctioneer  to  state 
before  the  sale  in  her  behalf  that  the  purchasers  would 
receive  a  title  free  from  all  claim  of  dower  on  her  part ; 
that  the  same  statement  was  made  to  the  appellees  before 
the  sale ;  and  that  relying  on  these  representations  the  ap- 
pellees purchased  the  lands,  paying  full  value  for  them,  and 
paying  a  much  larger  price  than  they  otherwise  would  have 
done. 

These  are  the  principal  facts  of  the  case,  and  the  ques- 
tion is,  whether  a  court  of  probate,  in  the  settlement  of  an 
estate,  is  vested  with  such  equity  powers  that  it  can  apply 
an  estoppel  in  a  controversy  between  the  widow,  on  the  one 
part,  regarding  her  right  of  dower  in  her  deceased  husband's 
estate,  and  strangers  to  the  estate  on  the  other,  having  no 
interest  whatever  in  it  except  as  purchasers  of  land  belong- 
ing to  it. 
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It  is  certainly  trae  in  this  case,  that,  if  the  Superior 
Court  can  entertain  the  cross-complaint  filed  in  that  court, 
and  grant  the  prayer  thereof,  the  same  could  have  been 
dona  by  the  probate  court,  when  the  cause  was  before  that 
courts  if  a  similar  cross-complaint  had  there  been  filed ;  for 
the  Supearior  Court  takes  the  case  as  it  stood  before  the 
probate  court,  and  simply  determines  whether  or  not  that 
court  erred  in  its  decision.  The  cases  of  Davis's  Appeal 
from  Probate^  39  Conn.,  395,  and  Strong  v.  Strong^  8  Conn., 
408,  and  many  other  cases  that  might  be  cited,  fully  estab- 
lish the  doctrine  that  the  Superior  Court  sitting  for  the 
trial  of  a  case  like  this,  takes  the  place  of  the  probate 
court  from  which  it  came,  and  can  do  no  more  than  could 
have  been  done  by  that  court. 

But  it  is  claimed  that  the  Practice  Act  authorizes  the 
Superior  Court  to  entertain  jurisdiction  of  the  cross- 
complaint  in  this  case.  But  the  section  of  that  act  relied 
upon  simply  allows  courts,  that  have  law  and  equity  pow- 
ers to  administer  both  in  the  same  case.  This  court  in 
jRarrall  v.  Leverty^  50  Conn.,  46,  says  that  "  it  was  not  the 
intention  of  the  Practice  Act  to  give  any  wider  range  to 
equitable  defences  and  cross-suits  than  was  before  allowed 
by  the  settled  chancery  practice." 

The  other  sections  of  the  PTactice  Act  referred  to  clearly 
do  not  apply  to  appeals  from  probate  courts. 

It  is  further  said  by  the  appellees,  that  courts  of  probate 
have  equity  powers  to  be  administered  in  all  cases  where 
equitable  considerations  affect  the  matter  with  which  they 
are  dealing;  that  if  application  is  made  for  the  assignment 
of  dower,  the  court  must  be  first  satisfied  that  the  appli- 
cant possesses  the  statutory  requisites  without  which  no 
right  of  dower  exists;  and  that  this  power  of  inquiry  is 
not  exhausted,  nor  is  this  duty  discharged,  until  the  court 
has  satisfied  itself  that  there  is  no  objection,  equitable  or 
legal,  to  the  assignment  of  dower ;  for  having  once  acquired 
jurisdiction  to  determine  the  right  of  the  party  to  such 
assignment,  it  becomes,  as  to  that  matter,  vested  with  the 
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amplest  chancery  powers  to  do  full  justice  between  all  the 
parties  before  it. 

No  doubt  courts  of  probate  should  be  reasonably  satisfied 
that  an  applicant  for  the  assignment  of  dower  possesses  the 
statutory  requisites  before  it  becomes  its  duty  to  make  the 
assignment.  But  the  assignment  of  dower  does  not  estab- 
lish the  title  in  the  applicant  to  dower  in  the  lands  assigned, 
any  more  than  the  setting  off  of  lands  on  an  execution 
establishes  the  title  to  the  lands  in  the  execution  creditor. 
All  that  is  done  in  either  case  is,  simply  to  designate  the 
lands  in  which  dower  exists  in  one  case,  if  it  exists  at  all, 
and  to  satisfy  the  debt  in  the  other  if  title  by  the  levy  is 
acquired,  which  depends  upon  the  execution  debtor  being 
the  owner  of  the  lands  set  off.  If  the  title  in  either  case  is 
disputed,  further  proceedings  before  another  court  would  be 
necessary  to  determine  it. 

No  question  is  made  in  this  case  but  that  Mrs.  Hewitt 
was  once  entitled  to  dower  in  the  lands  of  her  late  husband. 
Suppose,  while  she  was  thus  entitled,  dower  had  been  as- 
signed and  set  out  to  her,  and  afterwards  the  transactions 
claimed  to  have  occurred  in  this  case  had  taken  place. 
Could  any  proceeding  be  brought  by  the  appellees  to  the 
probate  court  to  set  aside  or  destroy  her  right  of  dower  ? 
And  if  not,  how  can  it  be  done  here  ?  A  widow's  right  to 
dower  exists  and  is  as  perfect  before  dower  is  assigned  to 
her  as  afterwards,  the  only  difference  being,  that  before  the 
assignment  it  is  attached  to  all  the  land,  and  afterwards  to 
a  particular  portion  of  it.  The  effort  here  is  to  set  aside 
by  the  probate  court  Mrs.  Hewitt's  right  to  dower  which 
once  existed,  which  would  be  doing  the  same  thing  in  effect 
as  in  the  case  supposed. 

Again,  suppose,  instead  of  the  transactions  which  are 
claimed  to  have  occurred  in  this  case,  the  claim  was  that 
Mrs.  Hewitt  had  deeded  her  right  of  dower  to  the  appellees, 
and  that  therefore  dower  should  not  be  assigned  to  her. 
Suppose  shie  should  claim  in  that  case  that  wtat  purported 
to  be  a  deed  was  obtained  from  her  by  fraud,  or  duress,  or 
was  executed  by  mistake,  in  the  belief  that  she  was  exe- 
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eating  one  instrument  when,  in  facj;,  she  was  executing 
another.  Must  a  probate  court  determine  all  these  ques- 
tions before  the  lands  can  be  designated  in  which  she  has 
dower,  if  she  has  it  at  all  ?  If  this  is  so  the  court  of  pro- 
bate would  be  assuming  the  right  to  determine  her  title  to 
dower.  But  Oold's  Case^  Kirby,  100,  and  Homer  %  Appeal 
from  Probate^  35  Conn.,  113,  hold  that  that  court  can  not. 
settle  matters  of  title. 

But  the  appellees  insist  that  the  probate  court  can  try 
and  determine  the  equitable  title  of  Mrs.  Hewitt  to  dower, 
as  it  exists  between  her  and  third  parties,  and  should  do  so 
before  the  court  assigns  her  dower,  on_the  ground  that  such 
courts  administer  equity  in  some  cases,  and  that  this  is  one 
of  the  cases  where  it  has  this  power.  But  the  equity  which 
a  court  of  probate  can  administer  must  grow  out  of,  and  be 
inseparably  connected  with,  the  matter  the  court  is  acting 
upon.  The  court  was  called  upon  to  assign  and  set  out 
dower  to  Mrs.  Hewitt.  It  is  admitted  she  had  the  statutory 
requisites.  Setting  out  dower  does  not  affect  in  the  least 
her  title  to  dower  in  the  lands  designated.  If  she  has 
done  things  which  in  equity  estop  her  from  claiming 
dower,  the  equity  does  not  grow  out  of,  nor  is  it  connected 
with,  the  matter  that  the  court  has  in  hand,  the  mere  desig- 
nating of  the  lands  in  which  she  is  to  hold  her  dower.  It 
grew  out  of  a  purchase  of  the  dower  lands  after  her  dower 
had  attached.  The  case  of  Selleck  v.  Selleck^  which  appears 
in  a  note  to  Andrews  v.  Andrews^  8  Couu.,  86,  is  decisive  of 
this  question. 

Again,  courts  of  probate  in  the  settlement  of  estates  order 
a  distribution  of  them.  They  distribute  them  among  the 
persons  originally  interested  in  them.  If  an  heir  sells  his 
interest  in  the  estate  before  distribution,  distribution  is 
made  to  him  in  the  same  way  as  if  no  sale  had  been  made. 
If  a  widow  sells  her  right  of  dower  before  it  is  assigned  to 
her,  it  is  set  out  to  her  notwithstanding.  Setting  out  dower 
is  an  act  pertaining  to  the  distribution  of  the  estate.  The 
appellees  are  outside  parties.  They  have  uo  interest  in  the 
estate  except  as  purchasers.     They  bring  this  controversy 
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before  the  court  and  object  to  the  setting  out  of  dower  to 

the  widow*  on  the  ground  solely  of  equity  pertaining  to 

them  in  their  purchase.     Such  equity  does  not  grow  out  of 

the  distribution  of  the  estate,  neither  does  it  arise  between 

the  persons  originally  entitled  to  it,  but  grows  out  of  a  pur-  1 

chase  by  strangers  to  the  estate.     Such  an  equity  cannot  be  ^ 

administered  by  the  probate  court. 

We  advise  the  Superior  Court  to  dismiss  the  cross-com- 
plaint ;  that  the  evidence  offered  by  the  appellees  is  inad- 
missible ;  that  the  answer  is  insufficient ;  and  to  reverse  the 
decree  of  the  court  of  probate. 

In   this   opinion  the   other   judges  concurred ;    except  i 

Granger,  J.,  who  dissented. 


Silas  G.  Patterson  and  another,  Administrators, 
v9.  Frederick  Kellogg  and  another. 

Where  A  has  a  claim  to  an  account  of  income  from  certain  property 
against  B  down  to  a  certain  date,  and  from  that  date  against  C,  the 
grantee  of  B^  he  can  not  join  B  and  C  as  co-defendants  in  the  same 
suit.  The  liability  of  JB  to  account  not  extending  beyond  his  sale  of 
the  property  to  C,  there  could  be  no  joint  liability. 

This  could  not  have  been  done  before  the  passage  of  the  Practice  Act,  and 
nothing  in  that  act  authorizes  it. 

The  report  of  a  committee  in  a  suit  for  an  account  ought  not  to  be  rejected 
or  set  aside  if  it  presents  all  the  facts  required  to  enable  the  court  to 
settle  on  an  equitable  basis  the  accounts  between  the  parties. 

[Argued  May  5th-— decided  June  26th,  1885.] 

Action  for  an  account  and  for  equitable  relief;  brought 
to  the  Superior  Court  in  Litchfield  County.  Facts  found" 
by  a  committee  and  judgment  rendered  (Andrewi^  J".,) 
in  favor  of  one  of  the  defendants  upon  a  counter-claim 
asking  for  a  foreclosure  and  dismissing  the  complaint  as  to 
the  other  defendant.    The  plaintiffs  appealed.     The  points 
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decided  by  the  court  will  be  sufficiently  understood  from 
the  statement  of  the  facts  in  the  opinion. 

W.  F.  Tat/lory  for  the  appellants. 

A.  S.  Fenn  and  2>.  T.  Warner^  for  the  appellees. 

Caepenter,  J.  Pierce,  the  plaintiffs'  intestate,  and  the 
defendant  Kellogg,  were  the  joint  owners  of  a  wood  lot  and 
a  saw  mill  standing  thereon,  and  carried  on  the  wood  and 
lumber  business  as  partners  for  more  than  thirty  years.  In 
1872  the  mill  became  old  and  the  machinery  worn,  and  a 
new  mill  was  built  with  new  machinery.  Kellogg  advanced 
most  of  the  money  for  that  purpose,  and  Pierce  gave  him  a 
note  for  his  share,  secured  by  a  mortgage  of  his  interest  in 
the  real  estate.  In  1875  that  mill  burned  down  and  another 
one  was  built  in  its  place,  Kellogg  advancing  the  money  as 
before,  taking  another  note  and  mortgage  from  Pierce. 

Pierce  died  August  6th,  1881.  Kellogg  continued  the 
business  until  February  8th,  1882,  when  he  sold  his  half  of 
the  real  estate  to  the  defendant  Calhoun,  and  assigned  to 
liim  the  two  notes  and  mortgages.  On  the  2d  of  August, 
1882,  this  suit  was  brought,  alleging,  among  other  things, 
that  the  notes  were  without  consideration,  that  the}'  had 
been  paid,  that  Kellogg  had  had  the  management  of  the 
partnership  business,  taking  the  avails  thereof ;  that  he  had 
in  his  possession  a  large  quantity  of  timber,  lumber  and 
other  personal  property  belonging  to  the  partnership ;  that 
after  the  death  of  Pierce  he  continued  the  business  without 
the  consent  and  against  the  objection  of  the  plaintiffs;  that 
he  and  Calhoun  carried  it  on  jointly  after  February  8th, 
1882,  and  that  the  defendants  had  refused  to  account  for 
the  same. 

The  complaint  prays  for  an  account,  for  a  re-conveyance 
if  the  notes  shall  be  found  to  have  been  without  considera- 
tion or  to  have  been  fully  paid,  and  for  the  privilege  to 
redeem  if  the  notes  were  for  a  good  consideration  and  not 
paid. 
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An  accounting  was  had  between  Pierce  and  Kellogg 
before  a  committee,  the  notes  were  found  to  be  for  a  good 
consideration,  and  an  unpaid  balance  due  thereon.  The 
court  rendered  a  judgment  on  the  counter-claim  of  the 
defendant  Kellogg,  foreclosing  the  equity  of  redemption 
unless  the  plaintiffs  should  redeem  within  the  time  limited. 

The  defendant  Calhoun  made  answer  that  on  the  4th  day 
of  August,  1882,  he  i-e-assigned  the  notes  and  mortgages  to 
Kellogg  and  delivered  to  him  the  possession  of  the  mort- 
gaged premises,  and  that  now  he  had  no  interest  in  the 
causes  of  action  mentioned  in  the  complaint.  To  that 
answer  there  was  a  demurrer.  Without  any  judgment  on 
the  demurrer  the  complaint  was  dismissed  as  to  him  without 
costs.     The  plaintiffs  appealed. 

The  first  question  arises  under  the  remonstrance.  It  is 
somewhat  vaguely  stated,  and  the  reasons  of  appeal  do  not 
show  clearly  the  question  which  the  plaintiffs  made.  But 
by  the  aid  of  the  brief  we  conclude  that  the  question  ia 
this — that  the  committee  should  have  held  the  defendant 
Kellogg  responsible  for  the  income  and  profits  of  the  busi- 
ness after  he  sold  to  Calhoun  to  the  date  of  his  report,  and 
should  have  stated  the  account  accordingly ;  and  not  having 
done  so,  that  the  court  erred  in  accepting  the  report ;  that 
is  to  say,  the  court  should  have  rejected  the  report.  We  do 
not  think  that  this  exception  is  well  taken,  because  the 
report  of  the  committee  shows  that,  after  the  conveyance 
to  Calhoun,  he  alone  operated  the  saw-mill,  (not  that  he 
continued  the  partnerehip  business,)  and  that  the  net 
receipts  therefrom  to  August  6th,  1882,  were  $53.80.  Per- 
haps the  plaintiffs  would  have  been  entitled  to  have  one 
half  of  that  sum  applied  on  the  mortgage  notes  if  they  had 
made  that  claim.  If  so,  the  presumption  is  that  the  court 
would  have  applied  it.  But  instead  of  claiming  that,  they 
asked  that  the  report  be  set  aside  or  re-committed,  thus  in- 
volving another  trial  before  the  committee.  Such  a  pro- 
ceeding we  think  was  unnecessary,  as  the  court  had  before 
it  all  the  material  facts  and  could  have  settled  upon  an* 
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equitable  basis  the  accounts  between  the  parties  down  to 
the  commencement  of  the  suit. 

But  the  objection  involves  this  further  claim,  that  Kellogg 
is  chargeable  with  the  rents  and  income  from  the  mortgaged 
premises  from  the  commencement  of  the  suit  down  to  the 
date  of  the  report.  He  is  doubtless  chargeable  for  all  that 
he  received  during  that  time.  But  the  case  shows  that  Kel- 
logg sold  his  half  of  the  joint  property  in  February,  1882, 
and  that  since  that  time  Calhoun  has  been  in  the  possession 
of  it.  The  report  expressly  states  that  "after  the  convey- 
ance by  Kellogg  to  Calhoun,  on  the  8th  day  of  February, 
1882,  of  his  interest  in  the  mill  property  and  woodland, 
Kellogg  had  nothing  to  do  with  the  property  so  conveyed, 
nor  with  the  interest  of  the  estate  of  Pierce  in  the  samer  Nor 
can  Kellogg  be  chargeable  on  account  of  the  occupancy  by 
Calhoun,  because,  after  the  re-conveyance  Calhoun  held  pos- 
session of  the  saw-mill,  not  as  mortgagee,  or  under  the  mort- 
gagee, but  as  tenant  in  common.  And  also  for  the  further 
reason,  as  the  report  states,  that  "tio  account  was  rendered 
to  the  committee  of  the  receipts  and  expenditures  by  Cal- 
houn in  running  the  mill  since  August  6th,  1882."  And  it 
does  not  appear  that  either  party  claimed  that  any  such 
account  should  be  taken.  The  committee  did  not  err  in 
not  doing'what  neither  party  claimed  that  he  should  do. 

The  next  question  is  whether  the  court  erred  in  dismissing 
the  complaint  against  Calhoun.  The  plaintiffs  complain 
that  no  account  was  taken  of  the  profits  received,  either  by 
Kellogg  or  Calhoun,  after  the  sale  to  Calhoun.  We  have 
already  sutBciently  considered  this  claim  so  far  as  it  concerns 
Kellogg.  So  far  as  it  concerns  Calhoun  it  requires  further 
notice. 

On  the  face  of  the  complaint  Calhoun  was  properly  made 
a  defendant.  He  was  the  owner  of  the  notes,  and  as  such 
was  interested  in  the  relief  sought  by  the  plaintiffs.  More- 
over it  is  alleged  that  he  in  common  with  Kellogg  received 
income  and  profits  from  the  partnership  property.  Imme- 
diately after  the  suit  was  brought  he  re-assigned  the  notes 
and  mortgages  to  Kellogg  and  had  no  further  interest  in 
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them ;  and  the  report  of  the  committee  shows  that  he  re- 
ceived no  ,part  of  the  income  in  common  with  Kellogg ;  so 
that,  as  the  case  finally  stood,  the  plaintiffs  had  a  claim  for  '  1 

an  accounting  by  Kellogg  of  the  partnership  business  down 
to  February  8th,  1882,  and  after  that  date  a  claim  against  ^ 

Calhoun  for  their  share  of  the  income  from  the  common 
property.  It  will  be  noticed  that  the  two  claims  are  entire- 
ly separate  and  could  not  properly  be  joined  in  one  action. 
The  plaintiffs  might  with  the  same  propriety  have  joined 
the  defendants  in  one  suit  on  several  promissory  notes  held 
against  them  respectively.  That  could  not  have  been  done 
under  the  old  practice,  nor  will  it  be  permitted  under  the 
Practice  Act.  That  act,  section  12,  provides  that  any  per- 
son  may  be  made  a  defendant  who  has  or  claims  an  interest 
in  the  controversy  or  any  part  thereof  adverse  to  the  plaint- 
iff. In  this  case  Calhoun  had  no  interest  in  the  controversy 
with  Kellogg,  nor  had  Kellogg  any  interest  in  the  contro- 
versy with  Calhoun.  And  so  the  plaintiffs  practically  re- 
garded it ;  for  they  asked  for  no  judgment  on  the  demurrer, 
and  none  was  in  fact  rendered.  It  is  a  fair  inference  from 
the  record  that  they  made  no  claim  against  Calhoun  before 
the  committee,  and  asked  of  the  court  no  judgment  against 
him  on  the  report.  Indeed,  as  the  pleadings  stood,  his  case 
was  not  before  the  committee  at  all.  If  the  plaintiffs  had 
desired  to  pursue  their  claim  against  him,  the  demurrer 
should  have  been  first  disposed  of,  and  then,  if  the  plead- 
ings presented  a  proper  case  for  a  committee,  the  parties 
could  have  been  heard  before  him. 
There  is  no  error  in  the  judgment. 

In  this  opinion  the  other  judges  concurred. 
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WiLUAM  Donaghue  and  another  is.  John  H*  Gaffy. 

The  defendant  published  of  the  plaintiffs,  who  were  a  firm  of  wholesale 
liquor  dealers,  the  following: — "  To  the  Liquor  Dealers  of  Hartford: 
In  order  that  you  may  be  on  your  guard  against  the  ba^e  treachery  of 
a  concern  you  may  be  doing  business  with,  I  desire  to  state  a  few 
facts  in  regard  to  my  experience  with  this  firm.  I  refer  to  Donaghue 
Brothers,  consisting  of  William  and  Edward  Donaghue.  I  have  been 
in  the  habit  of  biding  nearly  all  my  goods  of  them,  but  because  I 
quit  buying  of  them,  they  went  to  the  savings  bank,  of  whom  I  rented 
my  place,  and  offered  ten  dollars  more  a  month  than  I  was  pay- 
ing, and,  after  getting  their  lease,  served  a  notice  on  me  to  immedi- 
ately vacate.  The  firm  is  not  worthy  of  our  support,  being  guilty  of 
foul  and  unfair  dealings  to  get  square,  as  they  say,  with  one  who  exer- 
cises the  right  to  trade  where  he  likes,  and  I  sincerely  believe  they 
deserve  that  kind  of  warfare  known  as  '  boycotting,'  and  request 
those  who  believe  in  the  fair  thing  as  between  man  and  man,  to 
give  their  support  to  some  other  house.  For  further  particulars  call 
on  the  undersigned.  J.  H.  Gaffy.**  In  an  action  for  a  libel  in  this 
publication,  in  which  the  damage  alleged  was  to  the  joint  business  of 
the  plaintiffs,  it  was  held — 

1.  That  evidence  of  the  mental  suffering  of  the  individual  plaintiffs  was 

not  admissible. 

2.  That  if  the  libel  could  be  construed  as  against  the  separate  individuals 

of  the  firm,  and  the  complaint  had  so  charged,  a  joint  suit  could  not 
have  been  maintain^. 

8.  That  the  words  were  not  actionable  per  ae. 

4.  That  the  smallness  of  the  damages  recovered  in  the  court  below  was  not 
a  reason  for  not  granting  a  new  trial  to  the  defendant,  because  all  the 
damages  allowed  by  the  jury  appeared  to  have  been  for  mental  suffer- 
ing, so  that  the  trial  resulted  in  a  judgment  wholly  erroneous. 

In  a  suit  for  a  libel  the  truth  of  the  matter  published  must  be  specially 
set  up  in  the  defense,  if  the  defendant  wishes  to  take  advantage  of  it, 
either  for  justification  or  mitigation  of  damages. 

And  it  makes  no  difference  that  the  matter  published  is  not  a  libel  per  se, 
so  long  as  it  shows  on  its  face  personal  animosity  equivalent  to  actual 
malice. 

This  has  been  the  long  established  rule,  and  there  is  nothing  in  the  Prac- 
tice Act  to  change  it. 

The  Practice  Act,  in  both  spirit  and  letter,  requires  that  all  formal  and 
technical  objections  be  made  known  as  early  as  practicable,  that  the 
plaintiff  may  amend  or  proceed  anew,  and  that  the  parties  may,  as 
expeditiously  and  inexpensively  as  possible,  reach  and  settle  the  con- 
troversy on  its  merits. 

While  the  omission  to  demur  to  defects  appearing  on  the  face  of  the 
pleadings  may  be  regarded  as  a  waiver  of  the  objection,  yet  this  court 
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reserves  the  right,  in  cases  brought  before  it  for  review,  to  consider 
questions  not  thus  raised,  if  the  objections  are  of  such  a  character  as 
to  nullify  the  proceedings  and  render  the  judgment  liable  to  be  set 
aside  on  a  writ  of  error. 

[Argued  May  6th— decided  June  8th,  1885.] 

Action  for  a  libel ;  brought  by  the  plaintiffs  to  the 
Superior  Court  in  the  county  of  Hartford. 

The  complaint  alleged  that  the  plaintiffs,  on  the  19th  day 
of  April,  1881,  were  engaged  in  the  wholesale  liquor  busi- 
ness in  the  city  of  Hartford  as  a  firm  under  the  name  of 
Donaghue  Brothers,  and  that  the  defendant  on  that  day 
caused  to  be  printed  the  following  circular,  and  distributed 
a  large  number  of  copies  of  it  within  the  city  of  Hartford, 
and  especially  among  the  customers  of  the  plaintiffs : 
"  To  the  Liquor  Dealers  of  Hartford  and  vicinity : 

"In  order  that  you  may  be  on  your  guard  and  protect 
yourselves  against  the  base  treachery  of  a  concern  you 
may  be  doing  business  with,  I  desire  to  state  a  few  facts  in 
regard  to  my  experience  with  this  firm.  The  concern  I 
refer  to  is  Donaghue  Brothers,  consisting  of  William  and 
Edward  Donaghue.  I  have  been  in  the  habit  of  buying 
nearly  all  my  goods  of  them  for  years,  but  because  I  quit 
buying  of  them,  they  went  to  the  Middletown  Saving^ 
Bank,  of  whom  I  rented  my  place,  and  offered  ten  dollars 
more  a  month  than  I  was  paying,  and,  after  getting  their 
lease  of  the  premises,  served  a  notice  on  me  to  immediately 
vacate.  Considering  the  mean  and  unfair  manner  in  which 
this  firm  have  treated  me,  I  have  wondered  to  myself  whose 
turn  will  come  next,  should  anybody  feel  like  exercising 
their  right  to  buy  of  whom  they  like.  I  believe  it  is  time 
to  speak  out  and  warn  the  trade  against  a  firm  who,  because 
we  buy  of  somebody  else,  subject  ourselves  to  the  same 
treatment  I  have  received.  The  firm  of  Donaghue  Brothers 
are  not  worthy  of  our  support,  being  guilty  of  foul  and 
unfair  dealings  to  J  get  square '  as  they  say,  with  one  who 
exercises  that  right  that  every  honest  man  has  who  pays 
his  bills  to  trade  where  he  likes,  and  I  sincerely  believe 
they  deserve  that  kind  of  warfare  recently  inaugurated  in 
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a  little  green  isle  across  the  sea,  known  as  *  boycotting/ 
and  request  those  who  believe  in  the  fair  thing  as  between 
man  and  man,  to  give  their  support  to  some  other  house. 
For  further  particulars  call  on  the  undersigned. 

"J.  H.  Gafpy." 

The  complaint  then  averred  that  the  publication  was 
false  and  malicious,  that  it  was  distributed  for  the  purpose 
of  injuring  the  plaintiffs'  business,  and  that  the  effect  had 
been  and  would  be  to  cause  customers  to  refuse  to  buy  of 
the  plaintiffs,  whereby  they  had  been  and  would  be  sub- 
jected to  heavy  pecuniary  loss. 

The  case  was  tried  to  the  jury,  on  a  general  denial,  before 
Sanford^  J.j  and  a  verdict  rendered  for  the  plaintiffs  for 
lifty  dollars  damages.  After  the  verdict  the  defendant 
moved  in  arrest  of  judgment  on  the  ground  of  the  insuffi- 
ciency of  the  complaint,  which  motion  was  overruled  and 
judgment  rendered  on  the  verdict.  The  defendant  ap- 
pealed. On  the  appeal  the  court  made  the  following 
finding. 

On  the  trial  the  plaintiffs  offered  to  show  that  by  reason 
of  the  printing  and  publication  of  the  libel,  they  suffered 
great  mental  pain  and  distress,  and  asked  to  be  compensated 
therefor.  To  this  evidence  the  defendant  objected,  on  the 
ground  that  as  the  suit  was  a  partnership  suit,  or  a  suit 
brought  by  the  firm  of  Donaghue  Brothers,  such  evidence 
was  inadmissible,  for  the  reason  that  a  copartnership  could 
not  suffer  mental  pain  or  distress ;  and  that  the  evidence 
was  inadmissible  for  the  farther  reason  that  there  was  no 
allegation  in  the  complaint  of  such  mental  pain  or  distress, 
or  claiming  damage  therefor.  The  plaintiffs'  counsel,  in 
answer  to  the  first  objection,  stated  that  the  suit  was  not 
brought  as  a  copartnership,  but  as  an  individual  suit,  and 
as  to  the  second  objection,  that  it  was  not  necessary  that 
the  complaint  should  allege  and  claim  damage  for  mental 
Buffering  in  order  to  recover  therefor.  The  court  overruled 
the  several  objections  made  to  the  evidence  by  the  defend- 
ant, and  allowed  the  same  to  be  offered  by  the  plaintiffs,  to 
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which  ruling  the  defendant  took  exception.  The  defen<lwit 
under  his  plea  of  the  general  issue  offered  evidence  to  prov^ 
the  truth  of  the  alleged  libel,  which  evidence  was  objected 
to  by  the  plaintiffs  and  ruled  out  by  the  court ;  to  which 
ruling  the  defendant  duly  excepted. 

S.  0' Flaherty  and  2>.  L.  Alerdein^  for  the  appellant. 

1.  It  is  entirely  clear  from  the  complaint  that  the  suit 
was  brought  as  a  partnership  suit,  and  not  as  the  suit  of  the 
individual  plaintiffs.  It  is  not  merely  alleged  that  the  plain- 
tiffs were  partners  under  the  name  of  Donaghue  Brothers, 
but  the  alleged  libel  was  clearly  aimed  at  the  firm,  and  the 
suit  is  brought  to  recover  damage  for  the  injury  done  to  the 
business  of  the  firm  and  for  that  alone. 

2.  A  partnership  as  such  can  not  be  regarded  as  suffering 
mental  distress,  and  certainly  can  not  recover  damages  there- 
for. Townshend  on  Slander,  (2d  ed.,)  262,  298 ;  Titus  v. 
Follet,  2  Hill,  318 ;  Beardsley  v.  Tappan,  1  Blatchf.,  688. 

3.  The  court  erred  in  holding  that  the  defendant  under 
the  general  issue  could  not  prove  the  truth  of  the  alleged 
libel.  Its  falsity  was  averred  by  the  plaintiffs  and  had  to 
be  proved  as  a  part  of  their  case,  and  the  defendant  had  the 
right  to  show  that  it  was  not  false. 

4.  The  motion  in  arrest  of  judgment  should  have  been 
granted.  The  complaint  contains  no  allegation  that  the 
libel  was  published  of  and  concerning  the  plaintiffs;  and 
the  suit  is  brought  by  them  as  two  individuals  while  the 
supposed  libel  is  clearly  against  the  firm  only,  and  the  dam- 
ages claimed  are  only  those  sustained  by  the  firm. 

C.  E,  Perkins  and  JI  (?.  Calhoun^  for  the  appellees. 

1.  The  mental  suffering  here  proved  was  a  direct  result 
of  injury  to  the  joint  business.  It  was  anxiety  over  busi- 
ness safety,  originating  when  business  interests  were  at- 
tacked, proportioned  in  intensity  to  business  peril,  ending 
when  that  peril  had  passed,  and  it  would  naturally  have 
interfered  with  their  prosecution  of  the  joint  business. 
And  this  distress  did  not  need  to  be  alleged.    Mental  dis- 
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tress,  resulting  from  a  tort  of  this  kind,  is  included  among 
those  general  damages  which  the  law  presumes,  and  which 
need  not  be  specially  pleaded.  Seffer  v.  Barkhampsted^  22 
Conn.,  298;  Swift  v.  JHckerman^  31  id.,  294;  Adams  v. 
Smithy  68  111.,  417.  A  tort-feasor  is  responsible  for  all  the 
immediate  injury  occasioned  by  his  wrongful  act.  Swift  v. 
Dickerman^  supra.  Mental  suffering  is  undoubtedly  one  of 
the  natural  consequences  of  a  tort  of  this  kind,  and  the 
fact  that  a  person  is  associated  with  a  partner  does  not 
remove  the  anxiety  occasioned  by  an  attack  on  his  business. 
The  distress  occasioned  to  individuals  thus  connected  in 
business  by  a  dangerous  libel  being  therefore  a  wrong  for 
which  the  tort-feasor  can  be  held  responsible,  it  remains  to 
be  seen  hovy  that  sufiTering  can  be  remedied. 

2.  The  defendant  claims  that  we  can  not  recover  in  this 
joint  action  for  this  mental  distress.  His  position  here  is 
that  we  have  not  brought  suits  enough  against  him ;  that 
the  injury  can  only  be  satisfied  by  two  additional  actions,  in 
which  these  plaintiffs  shall  sue  separately.  In  each  of  these 
actions  the  plaintiff  would  have  a  right  to  demand  satisfac- 
tion for  loss  actually  suffered,  for  compensation  for  the 
expenses  of  suit  and  for  vindictive  damages.  Such  a  mul- 
tiplication of  suits  is  to  be  avoided  if  possible,  and  for  this 
reason,  if  for  no  other,  the  plaintiffs  may  recover  in  a  joint  ^ 
action  for  mental  distress  suffered  in  consequence  of  a  libel 
of  their  joint  business.  Le  Fanu  v.  Malcomson^  1  H.  L. 
Cases,  666 ;  Foster  v.  Lawson^  8  Bing.,  466 ;  Robinson  v. 
Marchant,  7  Queen's  Bench,  926.  If  the  plaintiflfe  are 
allowed  to  recover  in  this  action  it  will  be  a  bar  to  sepa- 
rate actions  brought  for  the  mental  anxiety  suffered  by 
each.     Solcomh  v.  JPhelps^  16  Conn.,  127. 

8.  If,  however,  the  court  shall  be  of  the  opinion  that  the 
court  below  should  not  have  admitted  evidence  of  mental 
suffering,  yet  a  new  trial  should  not  be  allowed  because  of 
a  technical  error  in  the  ruling.  The  damages  awarded  are 
small,  and  not  based  solely  or  mainly  on  the  mantal  suffer- 
ing, nor  does  it  appear  that  the  jury  increased  the  damages 
on  that  account,  and  to  allow  a  new  trial  where  the  amount 
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in  question  is  trivial,  and  where  the  only  gain  that  can  pos- 
sibly accrue  to  the.  defendant  is  a  slight  reduction  in  the 
damages,  is  only  to  gratify  the  same  spirit  that  prompted 
the  libel,  and  is  against  the  uniform  practice  of  this  court. 
Buddington  v.  Knowles^  80  Conn.,  26  ;  Bums  v.  Fredericks, 
87  id.,  92 ;  Hidl  v.  Bartlett,  49  id.,  60. 

4.  There  can  be  no  question  as  to  tte  correctness  of  the 
ruling  that  the  defendant  could  not,  under  the  general 
issue,  prove  the  truth  of  the  libel.  The  defendant  chose 
to  rest  his  case  on  the  general  issue,  and  the  case  of  Swift 
V.  Dickerman,  supra,  leaves  no  doubt  that  the  truth  must 
be  specially  pleaded  if  the  defendant  wishes  to  take  advan- 
tage of  it.  And  it  is  immaterial  that  the  complaint  alleges 
the  charge  to  be  false  and  malicious.  Such  an  allegation 
was  superfluous,  as  the  law  implies  malice  from  the  publica* 
tion  of  words  that  are  libelous  per  se.  Bale  v.  Sarris,  109 
Mass.,  198 ;  Oassett  v.  Gilbert,  6  Gray,  94 ;  Brow  v.  Hatha^ 
way,  18  Allen,  239 ;  Zuckerman  v.  Sonnenschein,  62  111.,  115. 
Nor  is  a  plaintiff  permitted  to  prove  the  falsity  of  a  charge, 
as  his  innocence  is  presumed.     2  Greenl.  on  £v.,  §  419. 

5.  The  court  did  not  err  in  overruling  the  defendant's 
motion  in  arrest.  The  suit  is  brought  jointly  by  the  two 
plaintiffs  and  the  libel  was  against  them  as  two  individuals, 
named  separately,  and  the  acts  it  charges  are  acts  of  indi- 
viduals based  upon  dislike  and  revenge.  And  it  was  not 
necessary  that  there  should  be  an  allegation  that  the  libel 
was  published  of  or  concerning  the  plaintiffs.  The  rule 
upon  this  point  is  clearly  laid  down  in  Mix  v.  Woodward^ 
12  Conn.,  280,  where  the  inquiry  is  stated  to  be  "whether 
the  plaintiff  has  stated  such  a  case  in  his  declaration  that 
the  conclusion  that  he  was  the  person  meant  could  properly 
be  drawn  by  the  jury."  The  complaint  recites  that  the 
circular  was  distributed  among  the  customers  of  the  plain- 
tiffs, that  it  was  so  distributed  for  the  purpose  of  injuring 
their  business,  and  that  such  has  in  reality  been  the  effect 
of  it,  and  also  sets  out  the  circular  itself,  in  which  they  are 
separately  named.  This  is  a  suflScient  definiteness  of  de- 
scription.    In  Clement  v.  Fisher,  7  Barn.  &  Cress.,  459, 
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there  was*  no  allegation  that  the  libel  was'  published  of 
and  concerning  the  plaintiff.  Lord  Tenterden  says  such 
an  allegation  "  would  have  been  unnecessary  if  there  had 
been  in  the  libel  set  out  anything  which  clearly  applied  to 
the  plaintiff,  or  any  distinct  innuendo  so  applying  the  libel- 
ous matter/' 

LoOMis,  J.  In  admitting  evidence  to  show  the  mental 
pain  and  distress  of  each  of  the  plaintiffs  we  think  the  court 
below  erred. 

The  complaint  is  so  drawn  as  to  restrict  the  claim  for 
damages  to  the  injury  to  the  joint  business  of  the  plaiutiflEs. 
The  allegation  is  that  "  the  plaintiffs  are  engaged  in  the 
liquor  business  in  Hartford,  under  the  name  of  Donaghue 
Brothers,  and  said  circular  "  (referring  to  the  alleged  libel) 
"  was  so  distributed  among  their  customers  for  the  purpose 
of  injuring  and  destroying  their  business,  and  the  effect  of 
the  same  has  been  and  will  be  to  cause  customers  to  decline 
and  refuse  to  buy  of  the  plaintiffs,  whereby  thfe  plaintiffs 
have  been  and  will  be  subjected  to  heavy  pecuniary  loss." 

Again,  the  alleged  libel  upon  which  the  complaint  was 
founded  was  clearly  directed  against  the  firm  rather  than 
the  individuals  composing  it.  At  the  outset  the  circular 
proposes  to  state  the  defendant's  experience  with  the  firm  of 
Donaghue  Brothers,  and* the  word  "firm"  or  its  equivalent 
is  repeated  five  or  six  times,  and  the  conclusion  from  the 
facts  stated* is  veiy  explicit — that  "the  firm  of  Donaghue 
Brothers  are  not  worthy  of  our  support."  From  these  con- 
siderations the  error  in  the  ruling  referred  to  will  be  suffi- 
ciently apparent  without  any  citation  of  authorities.  We 
will  only  add  that  it  is  well  settled  that  in  an  action  for 
libel  by  two  or  more  partnei*8,  damages  cannot  be  recovered 
for  any  injury  to  their  private  feelings,  but  only  for  such 
injury  as  they  may  have  sustained  in  their  joint  trade  or 
business.  Folkard's  Starkie  on  Slander  and  Libel,  (4th  Eng. 
Ed.,  Wood's  Notes,)  Sec.  189 ;  Hay  thorn  et  al.  v.  Lawson^ 
8  Car.  &  P.,  196 ;  Tayler  v.  Church,  9  Johns.,  281. 

Were  the  complaint  for  a  distinct  libel  on  the  plaintiffs 
Vol.  LIU.— 4 
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as  individuals;  it  would  still  be  objectionable,  because  it 
would  make  a  joint  claim  of  that  which  in  its  nature  must 
be  several.  In  England,  under  the  new  special  rules  that 
obtain  there,  it  may  perhaps  be  allowed,  but  not  in  this 
country.  In  Kinkle  v.  Dat>enporU  38  Iowa,  355,  it  was  held 
that  a  joint  action  for  slander  cannot  be  maintained.  If 
the  same  slanderous  words  be  at  the  same  time  spoken  re- 
specting several  persons,  they  furnish  eUch  a  ground  for  a 
separate  action,  but  they  have  no  community  of  interest, 
and  they  cannot  sue  together. 

But  the  plaintiffs  claim  that  if  the  ruling  is  conceded  to 
be  erroneous  a  new  trial  ought  not  to  be  had  because  the 
damages  awarded  were  small,  and  the  only  gain  to  the  de- 
fendant resulting  from  a  re-trial  would  be  a  slight  reduction 
in  the  amount.  And  they  cite  in  support  of  the  principle 
Buddington  v.  Knowles^  30  Conn.,  26,  Bums  v.  Fredericks^ 
37  Conn.,  92,  and  Hull  v.  Bartlett,  49  Conn.,  66. 

We  do  not  think  the  principle  of  these  decisions  applica- 
ble to  the  case  at  l3ar,  for  the  reason  that  all  the  damages 
allowed  by  the  jury  for  mental  suffering  were  improper,  and 
the  case  does  not  disclose  any  other  damage  proved  or  even 
claimed.  The  mis-trial  therefore,  for  aught  we  know,  re- 
sulted in  a  judgment  wholly  erroneous. 

But  it  may  be  suggested  that  nominal  damages  must  have 
resulted  from  proof  of  the  alleged  libel,  without  any  evi- 
dence of  actual  damage.  This  would  follow  if  the  words 
were  actionable  per  «e,  otherwise  special  damage  would  have 
to  be  proved.  Ought  then  the  circular  to  be  construed  as 
containing  a  libel  per  se  ?  We  think  not.  All  parts  of  tho 
paper  should  be  read  in  connection  to  collect  the  true  mean- 
ing. If  so  read,  the  severe  epithets  applied  to  the  plaintiffs 
lose  all  their  force  except  as  they  attempt  to  characterize  a 
single  transaction,  which  is  manifestly  referred  to  as  the 
sole  foundation  for  all  the  statements  made.  That  transac- 
tion, or  "  experience  "as  the  circular  calls  it,  clearly  shows 
that  the  epithets — "  base  treachery  "  and  "  foul  and  unfair 
dealings,"  are  not  to  have  their  ordinary  meaning.  The 
gist  of  the  whole  matter  is  thus  stated  by  the  defendant :  — 
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"  I  have  been  in  the  habit  of  buying  nearly  all  my  goods  of 
them  for  years,  but,  because  I  quit  buying  of  them,  they 
went  to  the  Middletown  Savings  Bank,  of  whom  I  rented* 
my  place,  and  offered  ten  dollars  more  a  month  than  I  was 
paying,  and,  after  getting  their  lease  of  the  premises,  served 
a  notice  on  me  to  immediately  vacate."  Now  all  this  is  a 
perfectly  lawful  transaction  whatever  the  motive  ;  and  how 
can  we  legally  presume  from  such  a  statement  that  the 
plaintiffs  were  thereby  degraded  in  the  estimation  of  ac- 
quaintances or  the  public,  or  that  they  suffered  loss  in  char- 
acter, property  or  business  ? 

Leaving  out  the  epithets  which  express  the  defendant's 
opinion  as  to  the  character  of  the  transaction  he  relates,  the 
analogy  is  perfect  between  this  case  and  that  of  Somer  v. 
Englehardt^  117  Mass.,  539,  where  it  was  held  that,  to  pub- 
lish of  a  saloon  keeper  that  "  to  get  rid  of  a  just  claim  in 
court  he  set  up  as  a  defense  the  existing  prohibitory  liquor 
law ;  we  feel  it  our  duty  to  make  such  conduct  publicly 
known,  in  order  to  caution  beer  brewers  and  liquor  dealers," 
was  not  libelous.  And  in  Bennett  v.  Williamson  ^  Bums^ 
4  Sandf.,  60,  it  was  held  not  libelous  Jper«e  for  the  defendant 
to  publish  in  a  newspaper  that  "  the  plaintiff  requested  the 
holder  of  a  note,  of  which  he  was  the  maker,  to  wait  for 
payment  after  the  same  had  matured ;  that  the  holder  waited 
accordingly,  and  afterwards,  the  note  being  sued,  the  plaint- 
iff pleaded  the  statute  of  limitations  and  got  off  scot  free." 

The  defendant  further  claims  that  the  court  erred  in 
holding  that  he  could  not,  under  the  general  issue,  prove 
the  truth  of  the  alleged  libel,  inasmuch  as  it  was  alleged 
in  the  complaint  to  be  false  and  malicious,  making  that  an 
essential  part  of  the  plaintiffs'  case  and  calling  on  them  to 
prove  it,  and  so  allowing  the  defendant  to  disprove  it  under 
his  general  denial.  This  court  has  adhered  inflexibly  to 
the  rule  laid  down  in  Swift  v.  Diekerman^  31  Conn.,  295, 
and  in  oiher  cases  there  referred  to,  that  the  truth  must  be 
specially  pleadfed  if  the  defendant  wishes  to  take  advantage 
of  it,  either  for  justification  or  for  the  mitigation  of  the 
damages. 
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We  discover  nothing  in  the  Practice  Act  which  should 
change  the  rule.  Upon  principle  however  it  would  seem 
that  if  the  matter  charged  is  not  libelous  per  w,  so  that  the 
law  would  infer  malice,  and  neither  the  libel  itself  nor  the 
circumstances  indicate  any  actual  malice,  the  plaintiff  might 
well  be  required  to  furnish  evidence  of  the  fact  in  order  to 
recover,  and  the  defendant  be  allowed  to  disprove  it  even 
by  showing  the  truth  under  a  general  denial.  In  this  case, 
although  the  circular  may  not  be  libelous  per  «6,  yet  it 
carries  on  its  face  evidence  of  personal  animosity  equiva- 
lent to  actual  malice,  so  that  we  think  the  general  rule  that 
has  hitherto  obtained  in  this  state  applies  and  that  the 
ruling  referred  to  was  correct. 

The  remaining  question  is,  whether  the  court  erred  in 
overruling  the  motion  in  arrest  for  any  of  the  special 
reasons  assigned  by  the  defendant;  for  we  shall  confine 
oui-selves  to  these  alone.  A  part  of  the  reasons  it  is  evi- 
dent are  inapplicable  upon  our  construction  of  the  com- 
plaint and  the  alleged  libel,  and  the  remaining  reasons,  if 
true,  were  cured  by  the  verdict.  This  is  all  we  need  say, 
except  to  call  attention  again  to  the  Practice  Act,  which  in 
terms  requires  that  "  all  defenses,  other  than  those  to  the 
jurisdiction  or  in  abatement,  shall  be  made  by  an  answer 
or  by  a  demurrer,"  and  that  "  all  demurrers  shall  distinctly 
specify  the  reasons  why  the  pleading  demurred  to  is  insuf- 
ficient." And  the  spirit  of  the  Practice  Act  accords  well 
with  the  letter,  in  that  its  design  is  manifest  to  have  all 
formal  and  technical  objections  made  known  as  early  as 
pr%cticable,  so  that  the  plaintiff  may  amend  or  proceed 
anew,  and  the  parties  may,  as  expeditiously  and  inexpen- 
sively as  possible,  reach  and  settle  their  controversy  upon 
its  merits.  Wall  v.  Toomey^  62  Conn.,  39;  Trowbridge 
v.  Truey  id.,  107  ;  Merwin  v.-  Richardson^  id.,  283. 

While  we  may  regard  the  omission  to  demur  to  defects 
appearing  on  the  face  of  the  pleadings  as  a  waiver  of  the 
objectioB,  yet  we  reserve  the  right,  in  cases  brought  before 
this  court  for  review,  to  consider  questions  not  legitimately 
raised,  if  the  objections  are  of  such  character  tts  to  nullify 


Digitized  by  VjOOQ IC 


MAY  TERM,  1885. 


58 


Pease  v.  Cole. 


the  proceedings  and  set  aside  the   judgment  on  writ  of 
error. 

There  was  error  in  the  judgment  complained  of,  and  a 
new  trial  is  ordered. 

In  this  opinion  the  other  judges  concurred. 


_77    464 


Ernest  M.  Pease  vb.  Charles  H.  Cole  and  another. 

In  the  case  of  non-trading  partnerships  the  individual  partners  have  not 
the  same  implied  authority  as  in  commercial  partnerships  to  hind  the 
firm  hy  notes  executed  In  the  name  of  the  firm. 

In  such  a  case  the  presumption  of  want  of  authority  may  he  overcome  hy 
proof  of  express  authority  or  of  such  a  state  of  facts  as  justly  implies 
authority. 

These  facts  may  he  a  course  of  conduct  on  the  part  of  the  firm,  the  usage 
of  similar  partnerships,  the  necessities  of  the  husiness,  or  a  ratifica- 
tion of  the  act  hy  receiving  the  henefit  of  it. 

A  partnership  formed  for  conducting  a  theater  is  one  of  the  non-trading 
class. 

How  far  a  honA  fide  holder  of  a  promissory  note  thus  executed  is  affected 
hy  the  character  of  the  partnership  where  he  had  no  knowledge  on  the 
subject:  (iu(Bre, 

Whether  the  note  of  a  non-trading  partnership,  made  by  one  of  the  part- 
ners, for  a  debt  of  the  firm,  would  not  be  binding  on  the  firm:  Qa(Bre, 

The  term  "burden  of  proof"  is  properly  used  only  with  reference  to  a 
party  who  is  burdened  with  thfe  necessity  of  proving  some  afiirmative 
fact  essential  to  the  support  of  his  case.  The  burden  of  proof,  in  this 
sense,  never  shifts  from  side  to  side  during  the  trial.  The  necessity  of 
supplying  prevailing  evidence  shifts  from  one  side  to  the  other  as  the 
evidence  on  one  side  or  the  other  predominates;  but  this  is  a  matter 
of  sufficiency  of  proof,  not  of  the  burden  of  proof. 

[Argued  May  lOth-^ecided  August  28th,  1885.] 

Action  by  an  indorsee  on  a  promissory  note  of  the  de- 
fendants ;  brought  to  the  Court  of  Common  Pleas  of  Hart- 
ford county  and  tried  to  the  court  before  Calhoun^  J.  The 
following  facts  were  found  by  the  court : 

In  July,  1888,  the  defend.antB,  Charles  H.  Cole  and  Daniel 
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McCarthy,  formed  a  copartnership  for  the  purpose  of  con- 
ducting the  Capital  Theater  in  the  city  of  Hartford.  The 
copartnership  was  to  continue  four  years.  •  The  partnership 
agreement  was  by  parol.  The  defendants  were  equal  part- 
ners. The  defendants  commenced  business  early  in  August, 
1888,  and  afterwards,  on  the  24th  day  of  August,  1883, 
the  defendant  McCarthy  borrowed  of  his  father,  J,  B, 
McCarthy,  $760,  for  which  he  gave  the  note  in  suit. 

The  weekly  expenses  of  the  theater  were  about  1350. 
For  a  time  each  partner  paid  bills  as  they  were  presented, 
but  no  amount  of  capital  stock  was  agreed  on,  nor  was  any 
sum  paid  in  as  such  by  either  of  the  partners.  McCarthy 
advanced  about  $666  in  the  payment  of  bills,  and  Cole 
about  13,200. 

McCarthy  was  an  actor,  and  performed  on  the  stage,  and 
was  worth  in  cash,  when  the  copartnership  was  formed, 
about  $700  or  $800,  and  this  was  known  to  Cole.  Cole  had 
been  a  theatrical  manager,  and  was  a  man  of  some  means. 
He  resided  in  Bridgeport,  Connecticut. 

Neither  partner  had  any  express  authority  to  execute 
notes  in  the  firm  name,  and  the  note  in  suit  was  the  only 
one  given  in  the  firm  name.  Cole  did  not  know  that  this 
note  had  been  given  until  the  plaintiff  had  purchased  it, 
nor  did  he  know  that  his  partner  had  borrowed  money  of 
J.  B.  McCarthy.  When  this  note  was  given  the  firm  owed 
about  $900  for  chairs.  There  was  no  evidence  to  show 
that  the  money  borrowed  by  McCarthy  was  applied  for 
copartnership  purposes,  nor  in  what  way  it  was  used 
by  him. 

The  plaintiff  bought  this  note  of  J.  B.  McCarthy,  the 
father,  for  $700,  November  20th,  1883,  and  it  was  indorsed 
by  said  McCarthy  to  the  plaintiff.  About  ten  days  before 
November  20th,  1883,  J.  B.  McCarthy  applied  to  the  plain- 
tiff for  a  loan  on  the  note.  This  the  plaintiff  refused. 
Afterwards  on  the  same  day  the  plaintiff  inquired  cf  the 
defendant  McCarthy  if  the  note  w^s  good,  telling  him  that 
his  father  wished  to  borrow  money  on  it.  McCarthy  told 
the  plaintiff  that  the  note  was  all  right  and  was  a  firm  note. 


Digitized  by  VjOOQ IC 


MAY  TERM,  1885.  65 

Pease  v.  Cole. 

Trusting  to  this  statement  the  plaintiff  bought  the  note  of 
the  payee  as  before  stated. 

After  J.  B.  McCarthy  applied  for  a  loan  on  the  note,  and 
before  November  20th,  1883,  the  plaintiff  saw  Cole,  but 
made  no  inquiry  of  him  respecting  the  note.  This  failure 
to  inquire  of  Cole  did  not  arise  from  a  belief  that  such  an 
inquiry  would  result  in  finding  the  note  invalid,  and  the 
plaintiff  had  no  express  notice  of  any  defect  in  the  note. 
The  plaintiff  purchased  the  note  in  good  faith,  without 
notice  of  any  defect  therein. 

The  plaintiff  knew  that  the  note  was  in  the  handwriting 
of  Daniel  McCarthy,  and  of  the  relation  between  him  and 
J.  B.  McCarthy,  and  the  nature  of  the  business  carried  on 
by  Cole  &  McCarthy,  and  that  Cole  was  the  only  one  of 
the  partners  of  any  pecuniary  responsibility.  The  plaintiff 
had  occasionally  loaned  money  to  the  firm  to  pay  bills  be- 
fore November  20th,  1883,  at  the  request  of  the  defendants' 
manager.  The  largest  sum  so  loaned  was  170.  .  Except  in 
one  instance  these  loans  were  made  by  cashing  Cole's 
checks. 

Upon  these  facts  the  defendant  Cole  claimed  as  matter  of 
law — (1)  that  the  defendant  McCarthy  had  no  authority  to 
execute  the  note  in  suit;  (2)  that  the  plaintiff  was  not  a 
bonft  fide  holder  of  the  same,  and  that  he  had  both  express 
and  implied  notice  that  the  note  was  a  fraud  on  the  defen- 
dant Cole. 

The  court  overruled  these  claims  and  rendered  judgment 
for  the  plaintiff  against  both  of  the  defendants  for  the 
amount  of  the  note.  The  defendant  Cole  appealed  to  this 
court. 

(?.  G.  Sill  and  H.  S.  Sanford^  for  the  appellant,  con- 
tended that  the  partnership  in  the  present  case  belonged  to 
the  class  known  to  the  law  as  "non-trading  partnerships," 
as  distinguished  from  trading  or  commercial  partnerships ; 
that  while  in  the  latter  class  there  is  an  implied  authority  in 
each  partner  to  bind  the  firm  by  executing  notes  in  the 
name  of  the  firm,  no  such  implied  authority  exists  in  the 
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case' of  the  former  class;  that  therefore  McCarthy  here  had 
no  such  implied  authority  and  could  bind  the  firm  by  exe* 
cuting  a  note  in  its  natne  only  upon  authority  actually  given 
or  to  be  inferred  from  the  practice  of  the  firm,  or  upon  the 
act  being  ratified  by  the  firm  by  an  acceptance  of  the  benefit 
of  it ;  that  no  such  authority  ur  ratification  was  proved 
here,  it  being  expressly  found  that  this  note  was  the  only 
one  ever  given  in  the  firm  name  and  that  there  was  no  evi- 
dence to  show  that  the  money  was  applied  for  partner- 
ship purposes  ;  that  it  made  no  difference  that  the  note  had 
gone  into  the  hands  of  a  bon4  fide  purchaser,  as  it  had  no 
validity  at  the  outset;  but  that  the  plaintiff  was  not  aboni 
fide  purchaser  since  he  knew  the  character  of  the  partner- 
ship and  had  an  opportunity  to  inquire  of  Cole  with  regard 
to  the  matter,  and  having  the  opportunity  was  in  duty  bound 
so  to  inquire,  but  wilfully  neglected  to  make  the  inquiry. 

L.  E.  Stanton  and  S.  F.  Jone%^  for  the  appellee. 

1.  The  partner  Cole  alone  makes  defense  against  the  note 
in  suit.  The  substance  of  his  defense  is  that  it  was  exe- 
cuted for  the  private  use  of  the  partner  McCarthy  and  that 
the  note  is  a  fraud  upon  Cole.  In  this  defense  he  has 
totally  failed.  He  did  not  show  that  the  note  was  given  for 
capital  to  be  furnished  by  McCarthy,  or  for  any  private 
uses,  nor  that  the  proceeds  were  not  for  partnership  uses, 
or  that  he  (Cole)  was  in  any  manner  defrauded  thereby. 
He  also  had  set  up  that  the  plaintiff  is  not  a  honA  fide 
holder,  but  the  court  found  the  fact  directly  against  him. 
Of  course  the  burden  of  proving  these  averments  was 
upon  him.  The  plaintiff  offered  his  note,  proved  the  pur- 
chase of  it  for  $700  and  the  facts  relating  to  the  purchase, 
and  rested  his  case.  In  this  state  of  the  proof  the  defend- 
ant offered  no  evidence  as  to  the  inception  of  the  note,  or 
for  what  purpose  the  money  was  borrowed,  or  to  what  uses 
the  same  was  applied.  The  finding  is  that  ^^  there  was  no 
evidence  to  show  that  the  money  borrowed  by  McCarthy 
was  applied  for  copartnership  purposes,  nor  in  what  way  it 
was  used  by  him."    But  a  partnei-ship  note  is  conclusively 
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presumed  to  be  for  partnership  purposes  until  the  contrary 
is  shown.  "  If  a  purchase  is  made  in  the  name  of  a  firm  or 
money  borrowed  and  a  note  given  or  indorsed  in  that  name, 
this  is  primd  fade  evidence  of  a  debt  from  that  firm,  and  it 
can  only  be  rebutted  by  proof  in  the  defense  that  this  was 
fraudulently  done  by  the  individual  partner  for  his  own  pri- 
vate use  and  that  it  was  known  to  the  creditor.  Now  the 
making  and  offering  such  a  note  is  nothing  more  than  a 
representation  that  the  money  is  wanted  for  the  use  of  the 
company,  and  as  they  confide  in  the  individual  they  will  be 
bound  by  his  acts."  Etheridge  v.  Binney^  9  Pick.,  274.  The 
same  doctrine  is  laid  down  in  numerous  other  cases.  Lit- 
telly.  Fitch,  11  Mich.,  525;  Carrier  v.  Cameron,  81  id., 373; 
Barrett  y.  Swan,  17  Maine,  180  ;  LeRoyy.  Johnson,  2  Peters, 
197.  This  is  true  although  the  partnership  be  limited  to  a 
particular  busiuess,  such  as  contracts  to  build  sections  of  a 
particular  railroad.  Holmes,  v.  Porter,  39  Maine,  157.  The 
partnership  being  admitted,  the  presumption  of  law  is  that 
a  note  made  by  one  partner  in  the  name  of  the  firm  was 
given  in  the  regular  course  of  partnership  dealing  until  the 
contrary  is  shown  on  the  part  of  the  defendants.  Doty  v. 
Bates,  11  Johns.,  546.  As  the  present  case  stands  the  sum 
of  $760  was  loaned  on  this  note  to  Cole  &  McCarthy  for 
the  purposes  of  their  business,  and  was  applied  to  such 
purposes  by  them. 

2.  The  defendant  Cole  claims  that  this  was  a  non-trading 
partnership,  and  therefore  neither  partner  could  bind  it  by 
a  note.  But  the  rule  is  not  so  broad  as  to  exclude  every 
partnership  which  does  not  buy  or  sell  goods  from  binding 
itself  by  notes.  "Limitations  upon  the  authority  of  one 
partner  to  represent  his  co-partners  may  also  be  imposed  by 
the  nature  and  usages  of  particular  trades.  The  fact  that 
a  partnership  is  engaged  in  a  particular  trade  being  known, 
is  sufficient  notice  to  third  persons  of  the  limitations  which 
the  nature  and  customs  of  that  trade  place  upon  the  power 
of  each  partner."  Parsons  on  Partnership,  99,  note  y.  And 
it  has  been  held  that  lawyers,  physicians,  farmers,  taverners 
and  the  like  have  not,  when  partners,  the  general  power  to 
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bind  the  firm  by  note.  Yet  planters  may,  when  it  is  their 
custom  to  borrow  money,  be  bound  by  a  firm  note.  Lea  v. 
Q-uice^  13  Sm.  &  Marsh.,  656.  So  of  partners  in  the  busi- 
ness of  farming  and  coopering.  McGregor  v.  Cleveland^  5 
Wend.,  475.  So  also  of  partners  for  the  mere  purpose  of 
selling  territory  for  the  enjoyment  of  a  particular  patent 
right.  Barrett  v.  Flinty  46  Verm.,  44.  Even  in  a  non- 
trading  partnership  the  power  does  exist  if  there  be  either 
necessity  or  usage  for  it  as  shown  by  the  practice  of  the 
firm.  Davis  v.  Richardson^  45  Miss.,  508 ;  Oray  v.  Ward^ 
18  111.,  32.  It  is  binding  if  it  is  according  to  the  usual 
course  of  their  business.  Livingston  v.  Roosevelt^  4  Johns., 
279,  note.  In  this  case  the  necessity  and  usage  were  both 
abundantly  shown.  The  firm  owed  $900  for  chairs.  It 
was  doing  business  at  an  expense  of  $350  per  week,  and 
McCarthy  was  the  active  manager  residing  in  Hartford, 
but  had  little  or  no  means.  Cole  was  in  Bridgeport  send- 
ing checks  from  time  to  time.  McCarthy  was  obliged  to 
apply  to  the  plaintiff  to  loan  money  on  the  checks,  and 
once  borrowed  money  from  him  without  any  voucher.  A 
partnership  the  object  of  which  was  to  get  out  lumber  and 
bring  it  to  market,  had  an  agent  who  gave  several  notes  to 
workmen  for  labor  and  services.  Held  that  the  notes  were 
binding.  Tappan  v.  Bailey^  4  Met.,  529.  This  firm  of 
theatrical  managers  were  incurring  debts  of  $350  per  week, 
mostly  for  labor  and  services,  and  the  same  necessity  ex- 
isted as  in  the  case  just  cited. 

3.  Even  if  one  partner  has  no  right  as  against  his  co- 
partner to  make  or  issue  a  firm  note,  or  if  he  misapplies 
the  proceeds,  yet  the  note  is  binding  in  the  hands  of  a  third 
person  who  is  ignorant  of  the  defect  or  fraud.  "  And  it  is 
equally  true  there  are  instances  in  which  one  partner  may 
bind  the  firm  by  a  contract  in  which  the  firm  has  no  inter- 
est ;  as  when  one  partner  gives  out  a  negotiable  note  made 
in  the  name  of  the  firm  to  a  party  who  indorses  it  to  another 
party  for  value,  and  the  last  party  receives  it  without  any 
knowledge  that  it  was  not  made  for  a  partnership  transac- 
tion."   Per  Waldo,  J.,  in  Mix  v.  Muzzy,  28  Conn.,  190. 
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See  also  If,  York  Firemen^ 8  Ins,  Co.  v.  Binnett,  5  id.,  679; 
Moriarty  v.  Bailey y  46  id.,  592  ;  Blodgett  v.  Weed^  119  Mass., 
215,  220 ;  Hayward  v.  French,  12  Gray,  456  ;  Onondaga 
County  Bank  v.  DePuy^  17  Wend.,  47.  When  the  partner 
offers  the  note  in  the  usual  course  of  the  business  there  is 
the  requisite  authority,  and  his  misapplication  of  the  funds 
or  fraud  constitutes  no  defense.  Winahip  v.  Bank  of  United 
StateSf  5  Peters,  529, 568  ;  Onondaga  County  Banky.  DePuy^ 
supra. 

LoOMis,  J. — The  question  involved  in  this  case  is, 
whether  one  member  of  a  copartnership  formed  for  the 
purpose  of  conducting  a  theater  in  Hartford,  could,  under 
the  circumstances  mentioned  in  the  finding,  bind  the  other 
member  by  executing  a  negotiable  promissory  note  in  the 
name  of  the  firm  for  money  borrowed. 

The  finding  in  terms  excludes  all  express  authority  of  the 
other  partner,  and  even  all  knowledge  of  the  matter  on  his 
part.  So  that  any  conclusion  that  the  note  is  the  note  of 
the  firm  rather  than  of  the  member  executing  it,  must 
necessarily  rest  on  an  authority  to  be  implied.  But  here 
again  the  facts  found  so  circumscribe  the  range  of  inquiry 
as  to  exclude  all  the  ordinary  sources  of  such  authority. 

The  circumstances  from  which  an  authority  may  be  im- 
plied are  identical  with  those  involved  in  a  question  of 
ordinary  agency,  for  each  partner  is  regarded  as  the  accred- 
ited agent  of  the  rest. 

In  many  cases  the  decisive  fact  is  found  in  the  customary 
course  of  dealing,  but  not  so  here,  for  it  is  found  that  the 
note  in  question  was  the  only  note  ever  given  in  the  name 
of  the  firm.  The  copartnership  first  commenced  business 
in  August,  1883,  and  on  the  24th  of  the  same  month  the 
note  in  suit  was  given.  There  was  therefore  very  little 
time  for  a  course  of  conduct  or  usage  of  any  sort  to  grow 
up,  giving  any  apparent  authority. 

The  finding  traces  the  money  borrowed  only  into  the 
hands  of  McCarthy,  the  partner  who  signed  the  firm  name, 
and  no  fact  appears  showing  directly  or  presumptively  that 
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the  act  was  necessary  for  any  of  the  purposes  of  the  part- 
nership. 

The  only  remaining  source  from  which  an  authority  may 
be  derived  by  implication  must  be  sought  in  the  nature  and 
scope  of  the  partnership  and  in  the  nature  of  the  act.  And 
here,  if  we  examine  the  legal  principles  that  are  applicable, 
it  will  be  found  not  only  that  all  such  implication  is  want- 
ing, but  that  the  presumption  is  directly  against  the  author- 
ity assumed.  The  weight  of  authority  in  the  United  States 
and  the  uniform  tenor  of  the  authorities  in  England  will 
be  found  to  establish  a  controlling  distinction  in  respect  to 
implied  authority  between  commercial  or  trading  and  non- 
trading  partnerships.  Story  on  Partnership,  6th  ed.,  §  102,  a  ; 
I  Lindley  on  Partnership,  4th  ed.  (by  Ewell),  top,  page  266 
and  note  1  and  cases  there  cited ;  1  Collyer  on  Partnership, 
648,  658 ;  Metcalf  on  Contracts,  121,  and  cases  cited  in  the 
notes. 

In  a  commercial  partnership  each  acting  partner  is  its 
general  agent,  with  implied  authority  to  act  for  the  firm  in 
all  matters  within  the  scope  of  its  business,  and  the  pre- 
sumption of  law  is  that  all  commercial  paper  which  bears 
the  signature  of  the  firm,  executed  by  one  of  the  partneft^ 
is  the  paper  of  the  partnership,  for  the  reason  that  the  giv- 
ing of  such  notes  would  be  within  the  usual  course  of  mer- 
cantile transactions. 

But  when  we  pass  to  non-trading  partnerships  the  doc- 
trine of  general  agency  does  not  apply,  and  there  is  no  pre- 
sumption of  authority  to  support  the  act  of  one  partner. 
Hence,  in  order  to  subject  the  firm  upon  a  bill  or  note  exe- 
cuted by  one  partner  in  its  name,  a  course  of  conduct,  or 
usage,  or  other,  facts  sufiQcient  to  warrant  the  conclusion 
that  the  acting  partner  had  been  invested  by  his  co-partners 
with  the  requisite  authority,  must  appear,  or  that  the  firm 
has  ratified  the  act  by  receiving  the  benefit  of  it. 

That  the  partnei-ship  in  question  belongs  to  the  non- 
trading  class  seems  so  obvious  as  to  need  no  discussion. 
The  brief  in  behalf  of  the  defendant  Cole  cites  many 
cases,  and  gives  a  long  list  of  pursuits   and  professions 
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which  those  cases  establish  as  of  the  non-trading  class, 
and  although  the  conduct  of  a  theater  is  not  there  men- 
tioned yet  the  analogies  manifestly  include  it. 

To  show  the  existence  of  the  distinction  contended  for 
and  its  application,  we  select  from  a  multitude  of  authori- 
ties the  following  in  addition  to  those  previously  referred  to. 

In  Judge  v.  Brasswell^  18  Bush,  (Ky.,)  67,  the  defendants 
were  partners  under  an  agreement  to  engage  in  mining  busi- 
ness upon  lands  then  leased  or  which  might  be  thereafter 
acquired.  One  of  the  members  of  the  firm  purchased,  with- 
out the  others'  consent,  and  took  conveyances  of  mining  land 
in  the  name  of  the  firm,  and  gave  the  bills  of  the  firm  there- 
for. In  an  action  by  the  payee  of  the  bills  against  the  firm, 
a  defense  was  made  by  the  other  partners  that  the  purchase 
was  without  their  consent  or  ratification,  and  in  the  plea 
they  renounced  all  claim  to  the  lAnds  purchased.  The  court 
held  that  the  firm  was  not  liable  on  the  bills,  saying  that  the 
power  of  one  partner  to  bind  his  co-partners  rests  alone  on 
the  usage  of  merchants,  and  does  not  amount  to  a  rule  of 
law  in  any  other  than  commercial  partnerships.  In  non- 
commercial partnerships  one  who  seeks  to  hold  the  firm 
bound  upon  a  contract  made  by  ia  single  member,  must  be 
able  to  show  either  express  authority  or  that  such  is  the 
customary  usage  of  the  particular  branch  of  business  in 
which  the  firm  is  engaged,  or  such  facts  as  will  warrant  the 
conclusion  that  the  partner  had  been  invested  by  his  co- 
partners with  the  requisite  authority. 

In  Sedley  v.  Bainhridge^  8  Queen's  Bench,  816,  the  de- 
fendants were  attorneys  in  partnership,  and  one  of  the 
partnei*s  gave  a  note  in  the  name  of  the  firm  to  the  plain- 
tiffs for  the  balance  of  advancements  made  to  one  partner 
who  was  acting  in  behalf  of  the  firm  ;  the  advances  were,  to 
be  laid  out  on  mortgage  by  the  firm.  Lord  Denman,  C.  J.,  in 
giving  the  opinion  said  : — "  No  doubt  a  debt  was  due  from 
the  firm';  but  it  does  not  follow  that  one  partner  had  au- 
thority to  give  a  promissory  note  for  that  debt.  Partners 
in  trade  have  authority,  as  regards  third  persons,  to  bind 
the  firm  by  bills  of  exchange,  for  it  is  the  usual  course  of 
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mercantile  transactions  so  to  do  ;  and  this  authority  is  by 
the  custom  and  law  of  merchants,  which  is  part  of  the 
general  law  of  the  land.  But  the  same  reason  does  not 
apply  to  other  partnerships.  There  is  no  custom  or  usage 
that  attorneys  should  be  parties  to  negotiable  instruments ; 
nor  is  it  necessary  for  the  purposes  of  their  business.  ♦  ♦  ♦ 
Upon  the  whole  we  think  that  the  implied  authority  is  con- 
fined to  partners  in  trade." 

In  Dickinson  v.  Valpy^  10  Barn.  &  Cress.,  128,  the  plain- 
tiff was  an  indorsee  for  value  of  a  bill  of  exchange  drawn 
and  accepted  in  the  name  of  a  mining  partnership  by  order 
of  its  regular  directors.  It  was  held  incumbent  on  the 
plaintiff  to  prove  that  the  directoi*s  had  authority  to  bind 
the  company,  and  that  it  was  necessary  for  the  purpose  of 
carrying  on  the  business  of  the  company  or  usual  for  other 
similar  mining  companies  to  draw  or  accept  bills  of  ex- 
change. Opinions  were  given  by  Lord  Tenterden,  C.  J., 
and  Judges  Bailey,  Littledale  and  Parke,  and  the 
same  distinction  was  made  as  in  other  cases  between  trading 
and  non-trading  partnerships.  See  also  Greenslade  v.  Dower 
^  Coleman^  7  Barn.  &  Cress.,  635. 

In  Levy  v.  Pyne  ^  Michards^  tried  before  Baron  Alder- 
SON,  1  Car.  &  Marah.,  453,  it  was  held,  that  "  if  a  bill  of 
exchange  or  promissory  note  be  drawn,  accepted  or  in- 
dorsed, by  one  of  two  persons  who  are  partners  in  a  busi- 
ness which  is  not  a  trade  (e.  ff,  as  attorneys),  in  the  name 
of  the  firm,  *  ♦  ♦  the  plaintiff  must  give  evidence  of  the 
authority  of  the  other  partner  to  draw,  accept  or  indorse 
in  the  name  of  the  firm ;  but  in  the  case  of  a  commercial 
firm  this  is  not  necessary,  as  there  is  a  general  authority.'* 
See  also  Richards  v.  Bennett^  1  Barn.  &  Cress.,  223 ;  Gar- 
land V.  Jacomb^  Law  Reps.,  8  Exch.,  218. 

In  Smith  v.  Sloan^  37  Wis.,  285,  the  court  by  Lyon,  J., 
after  an  able  and  exhaustive  review  of  the  authorities, 
adopted  the  following  proposition  as  fully  sustained: — "We 
gather  from  all  the  authorities  that  the  distinction  between 
a  trading  and  non-trading  partnership,  in  respect  to  the 
power  of  a  partner  to  bind  his  co-partner  by  negotiable 
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instruments,  is  not  limited  to  a  mere  presumption  of  such 
authority  in  one  case  and  the  absence  of  such  presumption 
in  the  other,  as  the  learned  counsel  for  the  plaintiiff  ar- 
gued ;  but  we  think,  and  must  so  hold,  that  one  partner  in 
a  non-trading  partnership  cannot  bind  his  co-partner  by  bill 
or  note,  drawn,  accepted  or  indorsed  by  him  in  the  name  of 
the  firm,  not  even  for  a  debt  which  the  firm  owes,  unless  he 
have  express  authority  therefor  from  his  co-partner,  or  un- 
less the  giving  of  such  instruments  is  necessary  to  the 
carrying  on  of  the  firm  business,  or  is  usual  in  similar 
partnerships;  and  the  burden  is  upon  the  holder  of  the 
note,  who  sues  upon  it,  to  prove  sueh  authority,  necessity 
or  usage." 

In  Zflery  v.  Qinrich^  67  111.,  631,  the  partnership  was  for 
farming  purposes,  and  the  note  in  suit  was  given  by  one  in 
the  name  of  the  firm  for  money  borrowed.  It  was  held  to 
be  a  non-trading  firm,  and  the  same  principles  were  adopted 
as  in  the  cases  previously  cited.  In  Hunt  v.  Chapin^  6  Lan- 
sing, 139,  it  was  held.  Miller,  P.  J.,  giving  the  opinion, 
that  the  rule  which  authorizes  one  member  of  a  copartner- 
ship to  bind  the  firm,  is  only  applicable  to  business  of  a 
trading  nature,  and  has  no  application  to  partnerships  for 
agricultural  purposes  or  others  of  a  similar  character.  See 
also  Kimhro  v.  Ballett  et  al,^  22  How.,  256  ;  Graves  et  al,  v. 
Kellenberger^  61  Ind.,  66  ;  Third  National  Bank  v.  Snyder^ 
10  Misso.  App.,  211. 

In  Chalmers's  "  Digest  of  the  law  of  Bills  of  Exchange, 
Promissory  Notes  and  Cheques,"  second  edition,  pages  68 
and  69,  the  following  propositions  are  laid  down  as  well 
settled  rules : — "  Art.  77.  A  partner  in  a  trading  firm  has 
primd  facie  authority  to  bind  the  firm  by  drawing,  indors- 
ing or  accepting  bills  in  the  firm  name  for  partnership  pur- 
poses ;  and  if  the  bill  get  into  the  hands  of  a  holder  for 
value  without  notice,  the  presumption  of  authority  becomes 
absolute,  and  it  is  immaterial  whether  it  were  given  for 
partnership  purposes  or  not."  "Art.  78.  A  partner  in  a 
non-trading  partnership  has  primd  facie  no  authority  to 
render  his  co-partners  liable  by  signing  bills  in  the  partner- 
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ship  name.  The  holder  must  show  authority,  actual  or 
ostensible." 

Many  more  authorities  equjjlly  pertinent  might  be  cited, 
but  these  will  suffice  to  show  that  the  distinction  relied 
upon  is  strongly  supported  both  in  England  and  in  the 
United  States.  While  we  feel  constrained  to  adopt  the 
distinction  between  the  two  classes  of  partnership  so  far  as 
the  presumption  of  authority  or  the  want  of  it  is  concerned, 
we  do  not  deem  it  necessary  for  the  purposes  of  this  case, 
or  even  quite  reasonable,  to  carry  its  application  so  far  as 
to  deny  absolutely,  as  some  of  the  cases  do,  the  right  to 
recover  on  a  note  given  by  a  non-trading  firm  for  money 
borrowed  for  the  firm  and  appropriated  to  its  use,  or  on  a 
note  given  in  payment  of  its  debts. 

Some  authorities  ignore  thfe  test  of  liability  referred  to, 
but  adopt  another  which  is  equivalent  in  result.  Chancel- 
lor Kent,  in  his  chapter  on  partnerships  in  the  third  volume 
of  his  Commentaries  (7th  ed.)  p.  44,  omits  the  use  of  the 
terms  "trading"  and  "non-trading,"  and  makes  the  dis- 
tinction between  partnerships  in  respect  to  the  power  of 
one  partner  to  bind  tlie  firm  depend  on  the  single  test  of 
the  usual  scope  of  the  business  in  connection  with  the 
subject  matter  of  the  contract. 

This  rule  was  adopted  in  Crosthwaite  v.  Ro89^  1  Humph., 
28,  where  it  was  held  that  one  partner  in  the  practice  of 
medicine  could  not  bind  the  firm  by  drawing  a  bill  or  note 
on  which  to  raise  mone}',  because  it  was  not  within  the 
scope  of  the  partnership  business.  Though  under  a  dif- 
ferent name  the  real  distinction  here  taken  is  between  part- 
ners in  trade  and  partners  in  an  occupation. 

Afterwards  the  same  court,  in  the  case  of  Pooley^  Bar^ 
num  ^  Co.  v.  Whittemore^  10  Herskell,  629,  in  a  most  able 
and  elaborate  opinion  held  that  the  liability  of  a  partnership 
firm  of  the  non-trading  class  to  a  boni  fide  holder  of  nego- 
tiable paper  without  notice,  upon  a  note  indorsed  in  its 
name  by  a  member  for  his  own  benefit,  would  depend  upon 
the  nature  of  the  business,  the  usage  of  trade  and  the  course 
of  dealing  of  the  particular  firm.     It  was  also  held  that 
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where  the  nature  of  the  partnership  is  such  that  it  may  or 
may  not  be  proper  to  deal  in  negotiable  instruments  (as  in 
that  case,  which  was  a  publishing  company),  it  was  error  in 
the  circuit  judge  to  charge  without  qualification  that  the 
firm  was  liable  if  the  holder  received  the  note  before  matu- 
rity in  the  due  course  of  trade  and  without  notice.  We 
think  the  same  principle  under  the  circumstances  of  the 
case  at  bar  made  it  error  in  the  court  below  to  hold  the 
firm  liable. 

This  court  hitherto  has  had  no  occasion  to  give  promi- 
nence to  the  distinction  under  discussion.  The  nature  of 
the  partnership  business  has  however  been  made  a  ground 
for  a  presumption  and  a  test  of  liability.  In  Walcott  v. 
Canfield  et  al.y  8  Conn.,  194,  the  defendants  were  partners 
in  running  a  line  of  stages 'from  Hartford  to  Albany  and 
back.  One  of  the  partners  by  an  advertisement  promised 
to  transport  passengers  and  leave  them  at  Albany  in  a 
specified  time,  upon  which  agreement  the  suit  was  based. 
The  advertisement,  being  the  act  of  one  partner,  was  held 
not  even  admissible  in  evidence  against  the  firm  without 
previously  establishing  the  authority  of  that  one  to  bind 
the  others.  Hosmeb,  C.  J.,  in  delivering  the  opinion  on 
page  198  said:  —  "A  copartnership  formed  to  transport 
passengers  and  their  baggage  in  a  stage,  does  not  authorize 
one  of  the  partners  to  bind  the  firm  by  an  agreement  that 
he  will  convey  a  person  a  certain  distance  within  a  specified 
time.  Unless  he  had  special  authority  he  could  only  obli- 
gate himself  by  a  contract  not  within  the  scope  of  the  con- 
nection, and  not  his  partners,  who  had  neveJr  expressly  or 
impliedly  assented.''  The  subject  matter  of  the  contract 
was  different  from  the  case  at  bar,  but  it  seems  even  more 
closely  connected  with  the  scope  of  the  business  than  the 
giving  of  the  note  in  suit. 

Many  authorities  lay  down  the  unqualified  proposition  as 
if  it  was*  applicable  to  all  partnerships,  that  if  one  partner 
raises  money  on  a  negotiable  bill  or  note  signed  or  indorsed 
in  the  name  of  the  firm  and  which  comes  into  the  hands  of 
a  bonft  fide  purchaser,  the  partnership  is  bound,  although 
Vol.  lui.— 6 
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it  was  in  fact  for  the  individual  use  of  the  acting  partner. 
The  doctrine  is  80  stated  in  substance  by  this  court  in  New 
York  Fire  Ins.  Co.  v.  Bennett^  6  Conn.,  674.  The  case 
shows  that  the  partnership  was  a  commercial  one.  We  do 
not  say  however  that  public  convenience  does  not  demand 
the  same  rule  in  the  case  of  non-commercial  partnerships, 
where  the  holder  was  not  advised  of  the  nature  of  the  part- 
nership and  its  course  of  dealing  or  of  other  circumstances 
to  put  him  on  inquiry,  and  where  the  circumstances  would 
justify  the  belief  that  he  was  dealing  with  tfie  partnership. 
We  may  well  leave  this  for  future  consideration,  for  upon 
the  facts  found  we  think  the  plaintiffs  right  was  impaired 
by  reason  of  what  he  knew  in  connection  with  the  circum- 
stances. We  do  not  forget  that  the  court  below  in  terms 
found  that  the  plaintiff  purchased  the  note  in  good  faith 
without  notice  of  any  defect.  This  of  course  means  simply 
that  there  was  no  actual  bad  faith  and  no  actual  notice,  and 
as  matter  of  fact  it  is  final,  but  at  the  same  time  the  court 
found  special  facts  as  to  the  plaintiffs  knowledge  and  action 
which  we  must  also  consider,  and  if  we  find  constructive 
notice  or  constructive  fraud  the  law  must  prevail. 

The  plaintiff  as  holder  must  stand  affected  by  the  nature 
of  the  partnership,  of  which  he  was  fully  advised.  He 
purchased  the  note  in  the  face  of  the  presumption  that  it 
was  unauthorized.  To  show  the  general  nature  of  the  facts 
which  courts  have  held  to  be  constructive  notice,  we  cite  a 
few  cases. 

In  Livingston  v.  Roosevelt^  4  Johnson,  278,  A  and  B 
formed  a  copartnership  under  the  style  oi  A  ^  Co.  in  the 
business  of  sugar-refining,  and  so  advertised  in  the  news- 
papers. B  afterwards,  without  the  knowledge  of  -4,  bought 
a  quantity  of  brandy,  for  which  he  gave  a  note  indoi'sed  by 
him  with  the  name  of  the  firm.  The  plaintiff,  who  wa^  an 
indorsee  of  the  note,  took  the  newspapers  in  which  the 
firm's  business  was  advertised.  Kent,  C.  J.,  after  com- 
menting on  certain  facts  tending  to  show  that  the  plaintiff 
knew  that  the  purchase  of  the  brandy  was  not  a  partner- 
ship concern,  proceeded  to  lay  down  these  principles  :-- 
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"  But  if  the  plaintiff  did  not  in  fact  know  that  the  purchase 
was  made  by  C.  I.  Roosevelt  on  his  own  account  and  acted 
under  the  mistaken  impression  that  it  was  a  partnership  ^ 
purchase,  still  the  firm  were  not  bound  by  the  indorsement, 
because  the  facts  disclosed  amounted  to  constructive  notice 
or  notice  In  law.  *  ♦  ♦  When  a  person  deals  with  one  of 
the  partners  in  a  matter  not  within  the  scope  of  the  part- 
nership, the  intendment  of  the  law  will  be  that  he  deals 
with  him  on  his  private  account,  notwithstanding  the  part- 
ner may  give  the  partnership  name,  unless  there  be  circum- 
stances to  destroy  that  presumption.  *  If,'  says  Lord  Eldon, 
(8  Vesey,  644)  *  under  the  circumstances  the  person  taking 
the  paper  can  be  considered  as  being  advertised  that  it  was 
not  intended  to  be  a  partnership  proceeding,  the  partnership 
is  not  bound.*  Public  notice  of  the  object  of  a  copartner- 
ship, the  declared  and  habitual  business  carried  on,  the 
store,  the  counting  house,  the  sign,  &c.,  are  the  usual  and 
regular  indicia  by  which  the  nature  and  extent  of  a  part- 
nership are  to  be  ascertained.  When  the  business  of  a 
partnership  is  thus  defined  and  publicly  declared,  and  the 
company  do  not  depart  from  that  particular  business  nor 
appear  to  the  world  in  any  other  light  than  the  one  thus 
exhibited,  one  of  the  partners  cannot  make  a  valid  partner- 
ship engagement  on  any  other  than  a  partnership  ac- 
count. ♦  ♦  ♦  When  the  public  have  the  usual  means  of 
knowledge  given  them,  and  no  means  have  been  suffered 
by  the  partnership  to  mislead  them,  every  man  is  presumed 
to  know  the  extent  of  the  partnership  with  whose  members 
he  deals." 

In  1  Collyer  on  Partnership,  p.  650,  it  is  said  that  "  a 
note  given  by  one  partner  in  the  partnership  name,  within 
the  scope  of  the  partnership^  is  binding  upon  the  firm,  but 
the  payee  is  bound  to  know  whether  it  is  within  the  scope  of 
his  apparent  authority,  and  if  it  is  in  excess  thereof  the 
firm  is  not  responsible." 

In  Cocke  v.  Branch  Bank  of  Mobile^  8  Ala.,  175,  the  note 
in  suit  was  signed  in  the  partnership  name  of  J.  F.  &  W. 
Cocke,  who  were  partners  in  keeping  a  tavern.    It  was  exe- 
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cuted  by  J.  F.  Cocke,  and  payable  to  Lea  &  Langdon  for 
their  accommodation,  without  the  knowledge  of  the  other 
partner,  Woodson  Cocke.  No  actual  knowledge  of  the  cir- 
cumstances was  shown  on  the  part  of  the  bank,  which  sued 
as  indorsee,  but  it  was  assumed  to  have  been  the  duty  of 
the  bank  to  make  inquiry.  Goldthwaite,  J.,  in  deliver- 
ing the  opinion  said  (p.  180 :) — "  The  law  presumes  that 
the  bank,  if  it  inquired  at  all  into  the  partnership  of  the 
defendants,  must  have  received  information  that  they  were 
not  partners  in  a  mercantile  trade,  but  only  in  the  business 
of  tavern  keeping.  This  ascertained,  it  took  the  note  at  its 
peril,  and  must  have  relied  on  the  faith  of  the  indorsers." 
It  was  held  that  Woodson  Cocke,  the  partner  who  had  no 
knowledge  of  the  transaction,  was  not  liable. 

In  the  case  at  bar  the  plaintiff  had  full  and  actual  knowl- 
edge of  the  nature  of  the  partnership,  and  the  law  attribu- 
ted to  him  knowledge  also  that  one  partner  could  not  bind 
the  other  by  bill  or  note  without  authority,  and  knowing 
as  he  did  that  the  note  had  been  written  and  signed  by 
McCarthy,  who  was  irresponsible,  and  that  if  he  purchased 
it  it  would  be  upon  the  credit  of  Cole  alone,  and  having  also 
actual  knowledge  of  a  course  of  dealing  which  avoided 
McCarthy  and  pointed  to  Cole  alone  as  the  financial  repre- 
sentative of  the  firm,  it  seems  to  us  the  plaintiff  took  the 
note  at  his  peril.  It  was  very  strange  for  the  plaintiff  to 
inquire  of  the  one  who  had  used  the  firm  name  if  it  was 
the  note  of  the  firm,  and  omit  entirely,  when  he  had  ample 
and  easy  opportunity,  to  inquire  of  the  other  partner  on 
whose  sole  credit  he  depended ;  but  the  court  has  found 
that  the  failure  to  inquire  of  Cole  was  not  owing  to  a  belief 
that  inquiry  would  result  in  finding  the  note  invalid,  and 
this  we  must  accept  as  true.  Ordinarily  such  a  finding 
would  save  the  rights  of  a  holder  in  good  faith  of  negotia- 
ble paper,  but  the  great  difiSculty  in  the  present  case  is,  that 
the  note  was  purchased  with  constructive  notice  that  it  was 
not  within  the  apparent  scope  of  the  partnership  business 
and  prim&  facie  was  not  the  note  of  the  firm ;  and  the 
actual  course  of  business,  so  far  as  it  was  known  to  the 
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plaiutiff»  tended  to  increase  rather  tban  allay  the  suspicion 
of  a  want  of  authority. 

But  the  plaintiff  contends  that  the  judgment  in  his  favor 
cannot  be  disturbed  because  the  burden  of  proof  was  on 
the  defendant.  On  this  general  subject  of  the  burden  of 
proof  most  of  the  authorities  cited  in  another  connection 
to  show  the  distinction  between  the  two  classes  of  partner- 
ships, and  many  others  that  we  might  cite,  assert  most  posi- 
tively thatJD  thr  casfl  of  n^n-ftftmn^**''^'^^]  paiiAnerships  the 
burden  is  on  the  holder  of  the  note.  But  we  concede  that 
many  cases  can  be  found  which  in  terms  would  seem  to 
place  the  burden  on  the  defendant. 

In  some  of  these  cases  the  partnerships  were  in  fact  com- 
mercial, as  in  the  case  of  Fales  v.  Jordan^  44  Miss.,  288. 
In  Doty  V.  Bates  ^  Htindy^  11  Johns.,  544,  Platt,  J.,  giv- 
ing the  opinion,  said : — "  The  partnership  being  admitted, 
the  presumption  of  law  is  that  a  note  made  by  one  partner 
in  the  name  of  the  firm  was  given  in  the  regular  course  of 
partnership  dealings,  until  the  contrary  is  shown  on  the 
part  of  the  defendants."  The  case  is  so  brief  in  the  report 
that  we  cannot  see  clearly  what  was  involved  in  the  admis- 
sion of  the  partnership  which  furnished  the  basis  for  the 
presumption.  It  incidentally  appears  in  the  description  of 
the  firm  that  its  business  was  tanning,  currying  and  shoe- 
making.  This  doubtless  involved  the  buying  of  hides, 
bark  and  materials  for  tanning,  and  the  sale  of  leather  and 
shoes.  The  basis  of  the  presumption  was  doubtless  the 
apparent  scope  of  the  business. 

In  Holmes  v.  Porter^  39  Maine,  157,  the  head  note  omits 
an  important  qualification.  The  proposition  laid  down  by 
the  court  is,  that  ^'when  the  contract  is  made  in  the  name 
of  the  firm  it  will  prim&  facie  bind  the  firm,  unless  it  is  ultra 
ike  business  of  the  firm.^^  The  head  note  omits  the  last 
clause. 

The  case  of  Carrier  v.  Carrier^  81  Mich.,  878,  was  relied 
upon  by  the  plaintiff  to  show  that  the  burden  was  on  the 
defendant.  In  terms  it  so  holds,  but  a  brief  analysis  will 
show  that  it  is  not  inconsistent  with  our  position  in  this 
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case,  and  will  suggest  a  mode  of  reconciling  many  appa- 
rently conflicting  cases.  There  was  nothing  at  all  in  the 
case  to  show  the  nature  of  the  partnership  and  the  plain- 
tiff's knowledge  of  it.  Graves,  C.  J.,  in  giving  the  opinion 
stated  the  question  as  follows : — "  Was  the  plaintiff  below 
required,  in  order  to  make  out  a  primft  facie  case,  to  show 
at  the  outset  that  Carrier  had  express  authority  to  make 
notes  generally,  or  else  to  show  either  that  the  copartner- 
ship was  one  of  the  class  in  respect  to  which  svAsh  authoHty  is 
presumed^  or  that  its  course  of  business  had  been  such  as 
to  imply  authority,  or  that  the  signing  by  Carrier  had  been 
approved  or  ratified?  The  question  was  answered  in  the 
negative  upon  the  authority  of  Littell  v.  Fitch^  11  Mich.,  626. 
It  is  to  be  noticed  that  the  question  was  simply  as  to  the 
burden  of  proof  after  the  fact  of  partnership  was  admitted 
and  before  the  nature  or  class  of  the  partnership  appeared. 
That  being  the  position  of  the  case  the  court  well  remarked 
that  "it  was  not  needful  for  the  plaintiff  by  any  positive 
averment  or  positive  proof  to  negative  a  defense  which  in 
virtue  of  a  general  presumption  would  be  intended  not  to 
exist.  He  could  not  be  required  to  go  into  particular  proof 
on  such  a  point  until  some  proof  should  appear  in  contra- 
vention of  the  presumption."  In  this  statement  of  the  law 
we  fully  concur,  but  it  is  not  applicable  to  the  facts  in  the 
case  at  bar,  because  the  controlling  fact  in  the  proposition  is 
wanting ;  proof  in  contravention  of  the  presumption  which 
at  the  outset  was  in  favor  of  the  plaintiff  had  appeared  and 
had  resulted  in  the  finding  of  the  opposing  facts;  and  it  is 
significant  that  all  the  facts  which  the  above  question  impli- 
edly concedes  to  be  sufficient  to  overcome  the  presumption 
referred  to  are  distinctly  found,  namely,  that  there  was  no 
express  authority  to  make  notes  generally  or  to  give  this 
note ;  that  the  partnership  was  of  the  non-trading  class,  in 
respect  to  which  no  authority  can  be  implied ;  that  there 
was  no  course  of  business  that  could  imply  authority ;  and 
that  the  giving  of  this  note  had  never  been  ratified  or  ap- 
proved by  Cole.  Whatever  presumption  therefore  there 
might  have  been  in  favor  of  the  plaintiff  at  the  outset  had 
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been  fully  overcome,  and  if  there  exists  any  farther  fact 
from  which  an  authority  might  be  implied  the  plaintiff  must 
show  it  or  lose  his  case. 

It  is  manifest  that^e  Michigan  case,  as  indeed^all  the 
cases  treating  of  the  burden  of  proof  in  suits  on  notes 
alleged  to  have  been  executed  by  partnerships,  an  illegiti- 
mate use  has  been  made  of  the  term  "burden  of  proof."' 
Properly  it  is  applied  only  to  a  party  affirming  some  fact 
essential  to  the  support  of  his  case.     Thus  used  it  never 
shifts  from  side  to  side  during  the  trial.     Loosely  used,  as 
in  the  cases  referred  to,  it  is  confounded  with  the  weight  ofi 
evidence^  a  very  different   thing,  which  often  shifts  from 
one  side  to  the  other  as  facts  and  presumptions  appear  and  i 
are  overcome,  and  in  this  indiscriminate  use  of  the  term  ' 
"  burden  of  proof,"  much  of  the  apparent  conflict  in  the 
cases  has  its  origin.     For,  after  all,  the  test  of  the  burden 
of  proof  is  very  simple,  and  so  is  the  question  of  the  weight 
of  evidence,  and  there  is  no  contrariety  in  the  principle 
adopted  by  the  authorities.     In  the  light  of  principle  we  / 
think  it  may  be  demonstrated  that  the  position  of  the  plain-  \ 
tiff  is  untenable.     A  partnership  has  been  sued  on  a  note^, 
executed  in  its  name.     Upon  the  trial  the  note  is  produced 
by  the  plaintiff  and  the  first  question  is — was  it  the  note  of 
the  firm?     The  plaintiff  takes  the  affirmative  of  this  issue,   \ 
because  if  no  evidence  is  offered  on  either  side  he  must 
fail ;   he  has  then   the  burden  of  proof,  and  it  remains  on  7 
him  and  does  not  pass  at  all  to  the  defendant.    But  suppose  J 
now  it  is  shown  or  admitted  that  the  partnership  alleged 
exists,  and  that  one  of  the  firm  executed  and  delivered  the 
note  in  its  name.     By  virtue  of  the  general  presumption 
that  authority  was  given  by  the  partnership,  the  plaintiff  is 
entitled  to  recover,  if  nothing  further  appears,  because  the 
weight  of  evidence  is  on  his  side.    But  suppose  the  defen- 
dants take  their  turn,  and  prove  the  identical  facts  here 
found — that  there  was   no  authority  general  or  special 
given — no  ratification  of  the  act — no  course  of  dealing  to 
imply  authority ;  and  furthermore  that  the  partnership  was 
of  a  class  from  which  no  authority  can  be  implied.     Is  the 
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plaintifiE  now  entitled  to  a  verdict?  Has  he  proved  that 
the  note  was  the  note  of  the  firm  ?  Surely  not.  What 
then  is  left  on  which  to  rest  his  case.  The  preponderance 
.of  evidence  is  not  with  him.  The  burden  upon  him  to 
[show  that  it  was  a  partnership  note  has  not  now  been  met. 
But  it  is  said  that  there  is  a  realm  of  inquiry  not  touched  by 
either  party,  that  is,  that  it  was  not  shown  whether  or  not 
the  partnership  had  the  benefit  of  the  consideration  of 
the  note.  If  such  a  fact  appeared  we  concede  for  the  pur- 
poses of  this  case  that  it  would  tend  to  show  that  the  note 
was  the  note  of  the  firm.  But  if  an  authority  could  not  be 
implied  as  the  case  stood  before,  can  it  now  be  implied  ? 
The  case  stands  precisely  as  before,  there  can  be  no  change 
in  the  weight  of  the  evidence  because  nothing  has  been 
added,  and  the  claim  of  the  plaintiff  would  seem  to  be 
reduced  to  the  absurdity  that  he  is  to  have  the  same  benefit 
from  an  unproved  fact  as  from  one  proved. 

There  was  error  in  the  judgment  complained  of,  and  as 
against  the  defendant  Cole  it  is  reversed  and  a  new  trial 
ordered. 

In  this  opinion  the  other  judges  concurred;  except 
Granqeb,  J.,  who  dissented. 


Samuel  D.  Newell  vs.  Newton  Smith. 

The  plaintiff  sold  the  defendant  a  cow,  for  which  he  was  to  pay  one  hun- 
dred dollars  if  she  was  with  calf  and  forty  dollars  if  she  was  not.  Six 
months  later  both  parties  concluded  that  she  was  not  with  calf,  and  in 
settling  another  matter  in  which  the  plaintiff  was  to  pay  the  defendant 
fifty  dollars,  he  turned  In  the  cow  at  forty  dollars  and  paid  ten  dollars 
in  cash.  Afterwards  the  cow  proved  to  have  been  with  calf  at  the 
time  of  the  sale.  Held  that  the  plaintiff  was  entitled  to  recover  t}ie 
remaining  sixty  dollars  for  her. 

[Argued  Maj  19th— decided  August  28th,  18K.] 
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Action  to  recover  for  a  cow  sold;  brought  by  appeal 
from  the  judgment  of  a  justice  of  the  peace,  to  the  Court 
of  Common  Pleas  of  Hartford  County,  and  tried  to  the 
court  before  Bennett^  J.  The  court  found  the  following 
facts : — 

On  the  18th  of  October,  1888,  the  defendant  bought  of 
the  plaintiff  two  Jersey  cows— one  known  as  "  Kittina " 
and  the  other  as  "  Colt's  heifer."  For  the  cow  Battina  he 
agreed  to  pay  $100  if  she  proved  to  be  with  calf  at  the 
time  of  the  purchase,  but  if  she  was  not  he  was  to  pay  but 
$40.  Payment  was  to  be  made  within  a  reasonable  time. 
For  Colt's  heifer  the  defendant  agreed  to  pay,  and  did  pay, 
$202.50.  At  the  time  of  the  purchase  the  plaintiff  believed 
that  she  was  forty  per  cent,  of  the  blood  of  Albert  44,  and 
so  represented  to  the  defendant.  Several  months  afterwards 
the  defendant  found  that  the  heifer  was  not  forty  per  cent, 
of  the  blood  of  Albert  44,  but  much  less.  He  communi- 
cated his  knowledge  of  this  to  the  plaintiff,  and  it  was 
agreed  between  them  that  the  plaintiff  should  pay  the 
defendant  $50  damages  because  of  the  defect  in  pedigree. 
The  plaintiff  and  defendant  met  on  the  16th  of  April,  1884, 
and  then  they  agreed  that  the  $50  should  be  paid  by  turn- 
ing in  the  cow  Kittina  at  $40,  and  the  payment  of  $10  in 
money  by  the  plaintiff,  which  he  then  paid  to  the  defendant. 

Previously  to  the  date  of  this  agreement  the  plaintiff  had 
twice  looked  at  the  cow  Kittina  to  see  if  she  was  with  calf, 
the  last  time  being  in  the  latter  part  of  March,  and  as  a 
result  of  his  examination  he  believed  she  was  not  with  calf. 
And  at  the  date  of  April  16th  both  the  plaintiff  and  defend- 
ant believed  she  was  not  with  calf,  and  in  making  the  agree- 
ment of  that  date  both  acted  upon  that  belief.  The  cow 
however  on  the  28th  of  June,  1884,  dropped  a  calf,  two 
hundred  and  fifty-four  days  after  the  date  of  the  purchase. 
It  was  in  evidence  that  the  length  of  pregnancy  with  cows 
is  about  two  hundred  and  eighty-three  days. 

The  plaintiff  having  learned  that  she  had  dropped  a  calf, 
made  demand  of  the  defendant  on  the  21st  of  July  for  the 
payment  of  the  $60,  which  he  claimed  was  due  him  by  the 
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terms  of  the  original  sale.  The  defendant  replied  in  sub* 
stance  that  the  agreement  of  April  16th  was  a  full  settle- 
ment between  them.  ' 

According  to  the  testimony  on  the  trial  given  by  both 
plaintiff  and  defendant  of  the  terms  of  payment  for  the 
cow  Kittina,  that  payment  was  not  due  on  April  16th. 

The  proposal  of  the  plaintiff  providing  for  the  payment 
of  the  $50,  as  communicated  to  the  defendant,  contained  no 
reservation  covering  the  contingency  of  her  haying  a  calf, 
in  which  event  Ihe  plaintiff  would  then  be  entitled  to  re- 
ceive from  the  defendant  the  full  sum  of  $100. 

The  plaintiff  was  not  led  into  the  agreement  relying  upon 
any  representations  made  by  the  defendant. 

The  court  finds  upon  the  above  facts  that  the  agreement 
of  April  16th  was  a  full  settlement  of  the  respective  claims 
of  the  plaintiff  and  defendant,  and  that  there  is  nothing  due 
to  the  plaintiff  on  the  sale  of  the  cow  Kittina. 

The  court  having  rendered  judgment  for  the  defendant, 
the  plaintiff  appealed  to  this  court. 

J.  J.  Jennings^  for  the  appellant. 

F.  L.  Hungerford^  for  tlje  appellee. 

Gkakgeb,  J.  The  plaintiff  sold  the  defendant  a  Jersey 
cow  called  "Kittina"  and  a  Jersey  heifer  called  "Colt's 
heifer"  on  the  18th  of  October,  1883.  For  the  cow  the 
defendant  agreed  to  pay  $100,  if  she  should  prove  to  be 
with  calf ;  but  if  she  was  not  he  was  to  pay  but  $40.  The 
heifer  was  honestly  represented  by  the  plaintiff  to  be  of  a 
certain  pedigree,  but  proved  to  be  of  less  pure  blood,  and 
the  defendant  claimed  $50  damages,  which  the  plaintiff  ad- 
mitted that  he  was  entitled  to ;  and  on  the  16th  of  April, 
1884,  the  parties  met  and  agreed  that  the  $50  should  be 
paid  by  turning  in  the  cow  Kittina  at  $40  and  paying  $10 
in  cash,  which  sum  the  plaintiff  then  paid  to  the  defendant. 

At  this  time  both  parties  were  satisfied  that  the  cow  was 
not  with  calf,  and  that  therefore  under  the  original  contract 
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the  plaintiff  was  entitled  to  only  $40  for  her,  and  in  making 
the  settlement  both  parties  acted  on  that  belief.  It  proved 
however  that  she  was  witli  calf,  and  had  been  at  the  time 
she  was  sold,  as  she  had  a  calf  on  the  18th  of  the  following 
June. 

The  defendant  claims  that  the  settlement  was  a  full  and 
final  one  of  the  whole  matter  of  the  purchase,  and  that  the 
plaintiff  is  not  entitled  to  the  $60  additional  which  he  was 
to  have  had  by  the  original  contract  if  the  cow  was  then 
with  calf.  The  plaintiff  claims  that  the  settlement  was 
made  under  a  mutual  mistake  as  to  the  condition  of  the 
cow,  and  that  he  may  now  fall  back  on  the  original  contract 
and  recover  the  $60. 

It  is  clear  that  the  settlement  was  merely  of  the  $50 
damages  claimed  by  the  defendant,  and  assented  to  by  the 
plaintiff,  for  the  failure  in  pedigree  of  the  heifer.  In  pay- 
ing that  $50  the  cow  Kittina  was  turned  in  at  the  price 
which  by  the  original  contract  the  plaintiff  supposed  he  was 
bound  to  accept,  and  which  the  defendant  supposed  was  all 
that  by  that  contract  he  was  bound  to  pay.  The  case  does 
not  stand  differently  from  what  it  would  if  the  defendant 
had  paid  the  plaintiff  the  $40  in  cash,  under  the  mistake  of 
both  parties  as  to  the  cow*s  condition.  As  soon  as  the  mis- 
take was  discovered  the  defendant  would  be  bound  to  cor- 
rect it,  by  pajdng  the  remaining  $60.  If  the  settlement  had 
been  in  writing  and  made  in  terms  to  cover  the  whole  mat- 
ter, yet,  being  made  under  a  mistake  of  both  parties  as  to 
an  important  fact,  it  could  have  been  corrected. 

The  plaintiff  is  clearly  entitled  to  recover  the  $60  remain- 
ing unpaid  for  the  cow. 

There  is  error  in  the  judgment,  and  a  new  trial  is 
ordered. 

In  thib  opinion  the  other  judges  concurred. 
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The  State  ex  rel.  John  W.  Coogan  vs.  Joseph  L. 
Babboub. 

A  city  charter  provided  that  the  common  council  in  joint  convention 
shonid  appoint  a  prosecuting  attorney,  but  gave  no  direction  as  to  the 
mode  of  appointment,  and  the  convention  had  no  power  of  removal. 
The  convention  met  for  the  purpose  of  making  the  appointment  and 
voted  *^  to  proceed  to  ballot  for  a  prosecuting  attorney."  A  ballot  was 
taken  and  the  relator  had  a  clear  majority  of  all  the  votes  cast  and  of 
the  whole  convention,  and  the  result  was  annoimced  by  the  presiding 
officer.  A  member  then  offered  a  resolution  declaring  the  relator 
elected.  This  resolution  was  lost.  Two  resolutions  were  then  offered, 
one  declaring  the  ballot  taken  void  by  reason  of  errors  in  it  (which  it 
was  found  did  not  exist,)  and  the  other  declaring  the  defendant  '*  elected 
and  appointed  prosecuting  attorney; ''  both  of  which  resolutions  were 
passed.  Held  that  the  convention  by  its  ballot  had  elected  the  relator, 
that  no  resolution  declaring  him  elected  was  necessary,  and  that  the 
later  resolutions  declaring  the  ballot  void  and  the  defendant  elected 
were  of  no  effect. 

[[Argued  May  20th-Hlecided  June  8th,  1885.] 

Infobmation  in  the  nature  of  a  writ  of  quo  Tirarranto, 
filed  in  the  Superior  Court  in  Hartford  County 

The  information  set  forth  that  it  was  provided  by  the 
law  of  the  state  and  by  the  charter  and  ordinances  of  the 
city  of  Hartford  that  a  meeting  of  the  entire  Court  of  Com- 
mon Council  in  joint  convention  should  be  holden  yearly 
on  the  second  Monday  after  the  annual  city  election,  for  the 
choice  of  a  prosecuting  attorney  for  the  city  and  of  other  city 
officers;  that  on  April  20th,  1885,  being  the  second  Monday 
after  the  annual  city  election  for  that  year,  a  meeting  of  the 
entire  Court  of  Common  Council  of  the  city  was  held  for 
the  choice  of  the  city  officers  then  to  be  chosen  in  joint  con- 
vention ;  that  the  relator  was  at  that  meeting  duly  chosen 
prosecuting  attorney  of  the  city  for  one  year  from  April 
21st,  1885,  and  had  accepted  the  office  and  taken  the  oath 
of  office  required  by  law;  but  that  Joseph  L.  Barbour  of 
said  city  had,  notwithstanding  such  election,  acceptance 
and  qualification  of  the  relator,  on  the  22d  of  April,  1886, 
without  any  legal  warrant  or  right,  usurped  and  held  pos- 
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session  of  and  had  from  that  time  exercised  said  ofiBce  of 
prosecuting  attorney  for  the  city  and  claimed  to  be  entitled 
to  the  office ;  praying  that  process  of  law  might  be  awarded 
against  him  requiring  him  to  answer  by  what  right  he 
claimed  to  hold  the  office. 

Barbour  was  cited  in  by  the  court  to  show  cause,  and 
filed  the  following  answer : 

That  Off  the  19th  day  of  April,  1884,  said  day  being  the 
second  Monday  after  the  annual  city  election  of  the  city  of 
Hartford,  at  a  joint  convention  of  the  entire  Court  of  Com- 
mon Council  of  said  city,  held  in  accordance  with  the  ohar^ 
ter  and  ordinances  thereof,  for  the  choice  and  appointment 
of  a  prosecuting  attorney  for  said  city,  and  of  other  officers, 
for  the  term  of  one  year  and  until  successors  should  be  ap- 
pointed and  qualified,  the  defendant,  Joseph  L.  Barbour, 
was  duly  chosen  and  appointed  by  a  major  vote  of  the  entire 
Court  of  Common  Council,  so  assembled  in  joint  convention, 
to  be  prosecuting  attorney  of  said  city  for  one  year  there- 
after and  until  his  successor  should  be  chosen  and  qualified ; 
and  the  said  Joseph  L.  Barbour  accepted  said  office,  and 
duly  qualified  therefor,  and  entered  upon  the  discharge  of 
the  duties  thereof,  and  has  ever  since  continued  in  the  dis- 
cbarge of  said  duties. 

And  defendant  further  saith  that  at  the  meeting  of  the 
entire  Court  of  Common  Council,  held  April  20th,  1886,  as 
set  forth  in  the  information,  for  the  choice  and  appointment 
of  prosecuting  attorney  and  other  officers,  a  member  of  said 
convention  moved  that  the  convention  proceed  to  ballot  for 
prosecuting  attorney,  and  the  motion  prevailed,  said  motion 
being  the  first  business  proposed  in  or  transacted  by  said 
convention  relative  to  said  office.  A  ballot  was  then  taken, 
and  it  was  announced  by  the  presiding  officer  of  said  joint 
convention  that  forty-seven  ballots  had  been  cast,  of  which 
John  W.  Coogan  had  twenty  five,  Joseph  L.  Barbour  had 
twenty-one,  and  there  was  one  blank  ballot ;  whereupon  a 
member  of  said  convention  offered  the  following  resolution : 

"  Resolvedj  that  John  W.  Coogan  be,  and  he  is  hereby 
declared  elected  prosecuting  attorney  in  and  for  the  city  of 


Digitized  by  VjOOQ IC 


78  HARTFORD  DISTRICT. 

State  ex  rel.  Cobgan  v.  Barbour. 

Hi^rtford,  for  the  year  ensuing  and  until  his  successor  irf 
elected  and  qualified." 

The  yeas  and  nays  were  ordered  on  the  passage  of  the 
resolution  and  it  was  defeated;  twenty-two  members  of 
the  convention  voting  in  the  aflSrmative  and  twenty-five 
members  in  the  negative,  and  the  resolution  was  declared 
lost. 

A  member  of  the  convention  then  offered  the  following 
preamble  and  resolutions : 

"Whereas  the  yea  and  nay  vote  just  taken  on  the  Resolu- 
tion relating  to  the  election  of  prosecuting  attorney  clearly 
shows  that  there  was  an  error  in  the  ballot  which  was  de- 
clared to  elect  John  W.  Coogan  prosecuting  attorney : 

^^  Mesolvedj  that  the  aforesaid  ballot  be  and  is  hereby 
declared  null  and  of  no  effect  by  reason  of  errors  in  the 
same;  and 

"  Jtesolvedf  that  Joseph  L.  Barbour  be,  and  he  is  hereby" 
elected  and  appointed  prosecuting  attorney  in  and  for  the 
city  of  Hartford,  for  the  year  ensuing  and  until  his  succes- 
sor is  chosen  and  qualified." 

Whereupon  a  member  of  the  convention  moved  that  the 
convention  be  dissolved,  and  a  yea  and  nay  vote  being  or- 
dered and  taken,  the  motion  to  dissolve  the  convention  was 
defeated  by  twenty-two  yeas  to  twenty-five  nays. 

A  member  of  the  convention  then  moved  to  table  said 
preamble  and  resolutions  and  the  motion  was  defeated  by 
twenty-one  votes  in  the  affirmative,  and  twenty-four  votes 
in  the  negative.  Whereupon  the  yeas  and  nays  were  or- 
dered on  the  adoption  of  the  preamble  and  resolutions,  and, 
upon  the  taking  of  the  vote  by  yeas  and  nays,  twenty-five 
of  the  membei-s  of  said  joint  convention  voted  in  favor  of 
said  preamble  and  resolutions  and  twenty-two  of  the  mem- 
bers voted  against  them,  and  said  resolutions  were  there- 
upon declared  passed  by  the  presiding  officer  of  said  joint 
convention,  and  Joseph  L.  Barbour  was  declared  elected 
prosecuting  attorney  in  and  for  the  city  of  Hartford  for  the 
year  ensuing  and  until  his  successor  is  chosen  and  qualified. 

And  thereupon  on  motion  of  a  member  of  said  coaven- 
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don,  said  joint  convention  was  dissolved  and  thereafter  did 
not  reassemble. 

And  the  defendant  says  that  the  twenty-five  votes  so 
given  as  aforesaid  for  the  resolution  last  recited,  constituted 
a  major  vote  of  the  entire  Court  of  Common  Council,  and 
that  thereby  he  was  chosen  and  appointed  prosecuting  attor- 
ney in  and  for  the  city  of  Hartford,  for  the  ensuing  year 
and  until  his  successor  is  chosen,  and  was  so  declared,  and 
has  accepted  said  office,  and  being  duly  qualified  has  law- 
fully and  of  right  entered  upon,  and  lawfully  and  of  right 
continues  in,  the  discharge  of  the  duties  of  said  office. 

And  so  the  defendant  says  that  since  the  19th  day  of 
April,  1884,  when  as  aforesaid  he  was  chosen  and  appointed 
prosecuting  attorney  of  the  city  of  Hartford  for  the  term  of 
one  year  and  until  his  successor  should  be  chosen  and  quali- 
fied, neither  the  said  John  W.  Coogan  nor  any  other  person 
save  the  defendant  himself  has  been  duly  and  legally 
chosen  and  appointed  to  said  office  and  qualified  therefor  as 
successor  to  the  defendant,  but  that  instead  the  defendant 
himself  was  as  aforesaid,  on  said  April  20th,  1885,  duly 
and  legally  chosen  and  appointed  to  said  office  for  the  ensu- 
ing year  and  until  his  successor  is  chosen  and  qualified,  and 
has  accepted  the  same,  and  being  duly  qualified  is  legally 
exercising  the  duties  thereof. 

And  so  this  defendant  denies  that  he  has  ever  exercised, 
claimed,  usurped,  or  now  exercises,  claims,  or  usurps  any 
office  of  prosecuting  attorney  in  and  for  the  city  of  Hart- 
ford, of  or  rightfully  belonging  to  said  relator. 

All  of  which  things  the  defendant  is  ready  to  verify  as 
this  court  shall  award,  and  thereupon  he  prays  that  said 
office,  privileges,  and  franchises  may  be  adjudged  to  him, 
and  that  he  may  be  dismissed  by  the  court  of  and  from  the 
premises  charged  upon  him  as  aforesaid. 

To  this  answer  the  State's  Attorney  filed  the  following 
replication  :-^ 

That  true  it  is  that  at  said  meeting  of  the  Court  of  Com- 
mon Council  in  joint  convention,  held  on  April  20th,  1885, 
proceedings  were  had  and  a  resolution  appointing  said  Bar- 
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bour  prosecuting  attorney  was  passed,  as  alleged  in  said 
plea ;  but  the  said  attorney  further  says  that  said  resolution 
so  appointing  said  Barbour,  passed  by  said  convention  after 
said  convention  had  voted  to  appoint  a  prosecuting  attor- 
ney by  ballot,  and  in  pursuance  of  said  vote  had  taken  a 
ballot,  upon  which  ballot  said  John  W.  Coogan  received  a 
majority  of  votes,  was  passed  by  said  convention  without 
any  investigation  as  to  the  existence  of  any  errors  in  the 
ballot  so  taken,  although  the  assumed  existence  of  such 
errors  was  by  said  convention  declared  to  be  the  reason  and 
justification  of  said  resolution  ;  and  further  says  that  there 
was  in  fact  no  error  whatever  in  said  ballot,  but  that  on  the 
contrary  said  ballot  was  a  valid  ballot,  and  said  Coogan,  by 
the  ordering,  casting,  counting,  and  declaration  of  said 
ballot,  was  legally  elected  presecuting  attorney,  as  alleged 
in  the  information ;  and  this  the  said  attorney  is  ready  to 
verify;  wherefore  the  said  attorney  prays  judgment,  and 
that  the  said  Joseph  L.  Barbour  may  be  convicted  of  the 
said  premises. 

To  this  replication  the  defendant  demurred,  assigning  the 
following  grounds  of  demurrer : — 

1.  That  it  is  immaterial  whether  said  ballot  was  in  fact 
erroneous  or  not,  as  said  meeting  had  power  notwithstand- 
ing the  taking  said  ballot  to  appoint  said  Barbour  to  said 
office  by  resolution. 

2.  That  the  legal  effect  of  said  ballot  was  not  to  appoint 
said  Coogan  to  said  office  of  prosecuting  attorney. 

3.  That  the  legal  effect  of  the  proceedings  set  out  in  the 
answer  of  the  defendant  was  to  appoint  said  Barbour  to 
said  office,  whether  said  ballot  was  in  fact  erroneous  or  not. 

The  court,  (^AndrewSj «/.,)  overruled  the  demurrer,  and 
held  the  replication  sufficient,  and  rendered  judgment  for 
the  plaintiff.     The  defendant  appealed. 

0.  E,  Perkins  and  C,  J.  CoUy  for  the  appellant,  cited 
State  ex  rel.  Miller  v.  Foster^  2  Halst.,  101 ;  Conger  v.  GUI- 
mer^  82  Cal.,  76 ;  Attorney  Oen,  v.  Simonds^  111  Mass.,  259 ; 
Baker  v.  Cushman^  127  id.,  105 ;   Putnam  v.  Langley^  188 
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id.,  204;  State  ex  rel,  Colev.  Chapman^  44  Conn.,  595 ; 
Trustees  of  School  District  v.  Gibbs,  2  Cush.,  89 ;  McCrary 
on  Elections,  §  444. 

TT.  Hamersley^  State's  Attorney,  and  TT.  C.  Case^  for  the 
appellee,  cited — State  ex  rel.  Waterbury  v.  Martin^  46  Conn., 
479 ;  Thomas  v.  BurnSj  23  Miss.,  550 ;  Taylor  v.  Common- 
toealtkf  3  J.  J.  Marsh.,  404 ;  Achley's  Case^  4  Abb.,  Pr.  R., 
85 ;  Marbury  v.  Madison^  1  Cranch,  137 ;  People  ex  rel. 
Kresser  v.  Fitzsimmonsj  68  N.  York,  518  ;  Hoke  v.  Fields  10 
Bush,  144 ;  Conger  v.  Gilmer,  32  Cal.,  75 ;  People  ex  rel. 
Mosher  v.  StowelU  9  Abb.  New  Cases,  456  ;  State  ex  reL  Cole 
V.  Chapman, .44.  Conn.,  595;  Cushing's  Law  of  Legis.  As- 
semblies, §§  99,  205;  State  ex  rel.  Wright  v.  Warren,  1 
Houst.,  39 ;  Cush.,  Story  and  Josslyn's  Mass.  Controverted 
Election  Cases,  7,  20, 151,  201,  215. 

Carpenter,'  J.  The  charter  of  the  city  of  Hartford 
provides  that  the  Common  Council,  in  joint  convention, 
shall  appoint  a  prosecuting  attorney,  but  gives  no  direction 
as  to  the  mode  of  appointment.  The  convention  theie- 
fore  is  at  liberty  to  proceed  as  it  pleases,  by  ballot,  by  reso- 
lution, by  the  adoption  of  a  verbal  motion  or  in  any 
other  manner.  In  this  case  a  member  moved  that  the 
convention  proceed  to  ballot  for  a  prosecuting  attorney, 
and  the  motion  prevailed.  Thereupon  a  ballot  was  taken 
and  the  relator  had  a  clear  majority  of  all  the  votes  cast, 
and  of  the  whole  convention.  After  the  result  was  an- 
nounced another  member  of  the  convention  offered  a  reso- 
lution declaring  the  relator  elected.  That  resolution,  on  a 
yea  and  nay  vote,  was  lost.  Two  resolutions  were  then 
offered ;  the  first  declaring  the  ballot  just  taken  null  and  of 
no  effect  by  reason  of  errors  in  the  same,  and  the  other 
declaring  that  Joseph  L.  Barbour  "  is  hereby  elected  and 
appointed  prosecuting  attorney,  &c."  These  resolutions 
were  passed. 

The  question  is,  which  of  the  two  candidates  was  ap- 
VoL.  LIII.— 6 
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pointed.  The  Superior  Court  held  that  the  relator  was 
appointed,  and  the  defendant  appealed  to  this  court. 

It  will  be  observed  that  the  business  of  the  convention 
was  limited  to  making  appointments.  For  all  the  purposes 
of  this  case  we  may  assume  that  its  sole  business  was  to 
appoint  a  prosecuting  attorney,  and  that  it  had  no  other 
powers  or  duties.  It  had  but  one  thing  to  do  and,  when 
that  was  done,  its  powers  were  exhausted.  Unlike  legisla- 
tive bodies  convened  for  purposes  of  ordinary  legislation, 
it  had  no  power  to  enact  and  repeal,  and  its  power  to  re- 
consider was  very  limited,  being  confined  to  the  preliminary 
proceedings.  The  term  of  oflBce  is  prescribed  by  the  chai^ 
ter — "for  the  term  of  one  year,  and  until  his  successor  is 
chosen  and  qualified.'*  The  power  of  removal  is  not  vested 
in  the  convention.  It  follows  that  when  the  appointment 
was  once  made  the  title  to  the  ofiBce  vested  in  the  appointee, 
and  it  was  not  in  the  power  of  the  convention  to  take  it 
from  him. 

The  question  then  is  reduced  to  this — was  the  relator 
appointed  by  the  ballot?  In  behalf  of  the  defendant  it  is 
contended  that  he  was  not ;  that  the  ballot  should  be 
regarded  as  an  informal  one ;  that  the  convention,  as  ap- 
pears by  its  subsequent  action,  manifestly  contemplated 
and  intended  that  the  passage  of  a  resolution  declaring  the 
candidate  receiving  a  majority  of  votes  elected,  should  be 
the  act  of  appointment ;  and  that  until  that  is  done,  even 
until  the  convention  has  adjourned,  the  proceedings  are 
in  fieriy  and  it  cannot  be  said  that  an  appointment  has 
been  made. 

In  behalf  of  the  relator  it  is  contended  that  the  vote  of 
the  convention  to  proceed  to  ballot  for  a  prosecuting  attor- 
ney was  equivalent  to,  and  must  be  regarded  as,  a  vote  to 
elect  or  appoint  a  prosecuting  attorney  by  ballot ;  that  when 
the  result  was  announced  the  appointment  was  complete, 
nothing  more  being  required ;  that  the  relator  thereby  ac- 
quired a  vested  right  to  the  ofiice,  and  that  it  was  not  in 
the  power  of  the  convention  by  its  subsequent  proceedings 
to  deprive  him  of  it. 
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We  are  inclined  to  think  that  the  view  presented  by  the 
counsel  for  the  relator  is  the  better  one.  If  the  convention 
had  adjourned  immediately  after  the  result  of  the  ballot 
was  announced,  we  think  it  must  be  conceded  that  Mr. 
Coogan  would  have  been  legally  appointed.  The  adjourn- 
ment would  have  indicated  that  the  convention  regarded  its 
duty  as  fully  performed.  But  the  convention  proceeded  to 
consider  and  vote  upon  resolutions  declaring  the  respective 
candidates  elected.  This  proceeding  may  be  accounted  for 
on  one  of  two  grounds ;  first,  the  convention  may  not  have 
regarded  a  resolution  as  essential  to  an  appointment,  but 
simply  as  a  more  formal  and  orderly  declaration  of  the 
result.  Secondly,  that  the  convention  considered  the  reso 
lution  as  necessary  to  an  appointment.  In  the  former  case 
it  is  evident  that  the  resolution  would  not  give  efiBcacy 
to  the  ballot  nor  add  to  its  force  and  effect.  In  the  latter 
it  is  equally  apparent  that  the  views  of  the  convention  as 
to  the  necessity  of  a  resolution  would  not  be  conclusive. 
So  that  the  question  remains,  notwithstanding  the  subse- 
quent action,  was  the  result  of  the  ballot  a  legal  election  ? 
If  that  was  its  effect  without  the  subsequent  action,  we 
think  it  must  have  the  same  force  with  it. 

It  was  doubtless  competent  for  the  convention  to  have 
determined  in  advance  that  the  appointment  should  be 
made  by  the  passage  of  a  resolution,  that  the  ballot  should 
be  an  informal  one,  or  that  it  should  be  a  method  of  select- 
ing a  candidate  to  be  appointed  by  resolution.  In  such  a 
case  there  would  have  been  no  appointment  prior  to  the 
passage  of  the  resolution.  But  such  was  not  the  action  of 
the  convention.  The  vote  was,  not  to  take  an  informal 
ballot,  not  to  select  by  ballot  a  person  to  be  appointed,  but 
to  ballot  for  a  prosecuting  attorney.  The  ballot  we  think 
was  understood  and  intended  to  be  an  election;  and  an 
election  was  an  appointment. 

We  interpret  the  vote  to  ballot  as  equivalent  to  a  vote  to 
elect  or  appoint  by  ballot — as  a  vote  determining  the  method 
by  which  the  appointment  should  be  made.  After  the  pas- 
sage of  that  vote  an  appointment  by  any  other  method 
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would  not  have  been  in  order — would  not  have  been  a:ccord- 
ing  to  parliamentary  usage.  If  the  convention  had  omitted 
the  ballot,  and  made  the  appointment  by  resolution  without 
first  rescinding  the  vote  to  ballot,  it  might  perhaps  have 
been  a  legal  appointment,  on  the  ground  that  there  was  an 
implied  rescission,  but  it  certainly  would  have  been  irregu- 
lar. But  that  course  was  not  taken.  After  voting  to  ballot 
a  ballot  was  actually  taken  which  resulted  in  an  election  by 
a  clear  majority.  Then,  without  any  vote  changing  the 
method,  the  convention  proceeded  to  pass  a  resolution 
which  declared  another  man  elected  and  appointed.  In 
addition  to  the  irregularity  of  not  following  the  prescribed 
method,  they  departed  from  it  after  the  thing  to  be  done 
had  been  done.  The  convention  decided  to  appoint  and 
did  appoint  by  ballot,  and  then  appointed  another  man  by 
resolution. 

We  have  said  that  the  appointment  was  made  when  the 
result  of  the  ballot  was  ascertained  and  declared.  Nothing 
more  was  required  of  the  convention.  Its  will  had  been 
expressed  in  a  parliamentary  and  legal  method,  had  been 
duly  declared,  and  had  become  a  matter  of  record.  De- 
claring the  result  by  resolution  was  unnecessary.  No  certi- 
ficate or  commission  from  the  convention  or  its  oflScers  was 
required  by  law.  Mr.  Coogan's  right  to  the  oflBce  vested 
at  once,  and  he  might  without  further  ceremony  accept  and 
qualify. 

We  do  not  wish  to  be  understood  as  denying  the  power 
of  the  convention  to  correct  ermrs  and  to  nullify  the  effects 
of  fraud.  If  there  was  a  palpable  error  or  fraud,  or  if  the 
ballot  for  any  cause  was  illegal,  the  convention  might  un- 
doubtedly treat  it  as  void,  and  proceed  to  another  election. 
If  we  were  to  look  only  to  the  resolutions  which  passed  we 
might  assume  that  there  was  an  error  in  the  ballot  and  so 
give  effect  to  the  resolution.  But  the  pleadings  show  that 
it  was  admitted  that  there  was  in  fact  no  error  or  mistake. 
The  mere  declaration  that  there  was  an  error  when  there 
was  none,  and  the  attempt  to  nullify  the  appointment  on 
that  ground,  cannot  be  vindicated. 
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These  views  are  believed  to  be  in  harmony  with  the  best 
and  most  carefully  considered  cases.  Appointments  to 
oflBce,  by  whomsoever  made,  are  intrinsically  executive 
acts.  It  has  been  so  held  when  the  appointment  was  made 
by  a  court.  Taylor  v.  Commonwealth,  3  J.  J.  Marsh.,  401. 
Ako  when  made  by  the  common  council  of  a  city.  Ackleys 
Cascj  4  Abbott's  Prac.  R.,  35.  And  when  made  by  au 
executive  officer.    Marlury  v.  Madison^  1  Cranch,  137. 

When  the  appointing  officer  or  body  has  not  the  power  of 
removal,  if  the  power  to  appoint  has  been  once  exercised  it 
is  irrevocable,  and  the  appointee  will  hold  office  during  the 
term.  Marbury  y.  Madison,  Ackley^s  Case,  supra;  Cole  v. 
Chapman^  44  Conn.,  601 ;  Putnam  v.  Langly,  133  Mass., 
204. 

An  appointment  is  complete  when  the  last  act  required 
of  the  appointing  power  has  been  performed.  The  signing 
of  a  commission  by  the  president  of  the  United  States, 
when  the  appointment  was  made  by  him,  and  the  law  re- 
quired a  commission,  was  held  to  be  the  last  act.  Marhury 
V.  Madison,  supra.  Also  a  writing  signed  by  the  mayor  of 
a  city  making  a  nomination  to  be  confirmed  by  the  common 
council,  under  the  erroneous  belief  that  such  confirmation 
was  necessary,  although  it  was  not  required  by  law.  People 
V.  Fitzsimmons,  68  N.  York,  514.  In  the  case  of  a  judicial 
appointment  a  declaration  in  open  court,  when  the  law  does 
not  require  the  appointment  to  be  in  writing,  has  been  held 
to  be  final.  Hoke  v.  Field,  10  Bush,  144.  In  Ackley's  Case, 
supra^  it  was  held  that  the  appointment  was  made  when 
both  branches  of  the  common  council  concurred  in  the 
passage  of  a  resolution  making  the  appointment.  So  also 
in  People  v.  Stowell,  9  Abbott's  New  Cases,  456.  In  Con- 
ger V.  Gilmer^  32  Cal.,  75,  the  law  required  that  justices  of 
the  peace  appointed  by  the  board  of  supervisors  should 
receive  a  commission  signed  by  the  officers  of  the  board 
and  sealed  with  its  seal ;  it  was  held  that  a  commission  so 
signed  and  sealed  was  the  only  evidence  of  an  appointment. 
If  however  such  formal  act  is  to  be  performed  by  some 
other  than  the  appointing  power  it  constitutes  no  part  of 
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the  appointment.  Marhury  v.  Madison^  supra ;  People  v. 
Stowelly  supra.  Such  formal  acts  in  such  cases  are  mere 
ministerial  acts. 

The  case  of  Marhury  v.  Madison^  supra,  is  worthy  of  a 
more  extiended  notice.  In  that  case  nearly  all*  the  impor- 
tant principles  involved  in  this  were  promulgated  by  the 
Supreme  Court  of  the  United  States  in  an  elaborate  opinion 
by  Chief  Justice  Marshall,  in  which  the  whole  subject  is 
exhaustively  considered. 

President  Adams,  under  a  law  of  Congress,  nominated 
certain  persons  to  be  justices  of  the  peace  in  the  district  of 
Columbia,  and  the  nominations  were  confirmed  by  the  sen- 
ate. The  law  required  that  the  appointees  should  be  com- 
missioned by  the  president  under  the  great  seal  of  the 
United  States.  The  appointment  was  for  a  term  of  five 
years.  The  president  signed  the  commission  and  the  seal, 
under  the  statute,  was  affixed  by  the  secretary  of  state,  by 
whom  alone  it  could  be  affixed.  The  commission  however 
was  not  delivered.  The  persons  appointed  applied  to  the 
Supreme  Court  for  a  mandamus  to  compel  its  delivery.  On 
a  rule  to  show  cause  the  court  held  that  the  appointment 
was  complete,  and  that  the  persons  therein  named  were 
legally  entitled  to  the  office ;  but  discharged  the  rule  on 
the  ground  that  the  cause  was  not  within  the  jurisdiction 
of  the  court. 

The  opinion  shows  that  in  some  cases  there  is  a  distinc- 
tion between  the  acts  of  appointing  to  office  and  commis- 
sioning the  person  appointed.  "  It  follows,"  say  the  court, 
"  from  the  existence  of  this  distinction,  that  if  an  appoint- 
ment was  to  be  evidenced  by  any  public  act  other  than  the 
commission,  the  performance  of  such  public  act  would  create 
the  officer,  and  if  he  was  not  removable  at  the  will  of  the 
president,  would  either  give  him  a  right  to  his  commission, 
or  enable  him  to  perform  the  duties  without  it."  Again — 
"  This  is  an  appointment  made  by  the  president,  by  and 
with  the  advice  and  consent  of  the  senate,  and  is  evidenced 
by  no  act  but  the  commission  itself.  In  such  a  case  there- 
fore the  commission  and  the  appointment  seem  inseparable, 
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it  being  almost  impossible  to  show  an  appointment  other- 
wise than  by  proving  the  existence  of  a  commission ;  still 
the  commission  is  not  necessarily  the  appointment,  though 
conclusive  evidence  of  it." 

It  was  then  held  that  the  appointment  was  made  when 
the  last  act  required  of  the  president  was  performed.  On 
this  point  the  court  says : — "  Should  the  commission,  in- 
stead of  being  evidence  of  an  appointment,  even  be  con- 
sidered as  constituting  the  appointment  itself,  still  it  would 
be  made  when  the  last  act  to  be  done  by  the  president  was 
performed,  or,  at  furthest,  when  the  commission  was  com- 
plete. The  last  act  to  be  done  by  the  president  is  the  sig- 
'  nature  of  the  commission.  He  has  thus  acted  on  the  advice 
and  consent  of  the  senate  to  his  own  nomination.  The  time 
for  deliberation  has  then  passed.  He  has  decided.  His 
judgment,  on  the  advice  and  consent  of  the  senate,  con- 
curring with  his  nomination,  has  been  made,  and  the  officer 
is  appointed.  This  appointment  is  evidenced  by  an  open, 
unequivocal  act ;  and  being  the  last  act  required  from  the 
person  making  it,  necessarily  excludes  the  idea  of  its  being, 
so  far  as  respects  the  appointment,  an  inchoate  and  incom- 
plete transaction.  Some  point  of  time  must  be  taken  when 
the  power  of  the  executive  over  an  officer,  not  removable  at 
his  will,  must  cease.  That  point  of  time  must  be  when  the 
constitutional  power  of  appointment  has  been  exercised. 
And  this  power  has  been  exercised  when  the  last  act,  re- 
quired from  the  pei*son  possessing  the  power  has  been 
performed.'* 

The  case  then  holds  that  affixing  the  seal  to  the  commis 
sion  was  no  part  of  the  appointment,  nor  was  it  essential  to 
its  validity,  it  being  a  mere  ministerial  duty  to  be  performed 
by  a  ministerial  officer  and  not  by  the  appointing  power. 
"It  is  never  to  be  affixed  till  the  commission  is  signed,  be- 
cause the  signature,  which  gives  force  and  effect  to  the  com- 
mission, is  conclusive  evidence  that  the  appointment  is 
made." 

It  is  then  held  that  the  power  having  been  exercised,  and 
*he  appointment  made,  the  president  could  not  unmake  it 
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and  appoint  another,  notwithstanding  the  fact  that  the  com- 
mission had  not  been  delivered ;  and  for  the  reason  that  the 
president  had  not  the  power  of  removal.  On  this  point  the 
court  say: — "Where  an  officer  is  removable  at  the'will  of 
the  executive,  the  circumstance  which  completes  his  appoint- 
ment is  of  no  concern,  because  the  act  is  at  any  time  revo- 
cable ;  and  the  commission  may  be  arrested,  if  still  in  the 
office.  But  when  the  officer  is  not  removable  at  the  will  of 
the  executive,  the  appointment  is  not  revocable,  and  cannot 
be  annulled.  It  has  conferred  legal  rights  which  cannot  be 
resumed.  The  discretion  of  the  executive  is  to  be  exer- 
cised until  the  appointment  has  been  made.  But  having 
once  made  the  appointment,  his  power  over  the  office  is  ter- 
minated  in  all  cases  where  by  law  the  officer  is  not  remova- 
ble by  him." 

The  case  of  Conger  \.  Gilmer^  32  Cal.,  75,.  is  cited  and 
relied  on  by  the  defendant.  In  that  case  it  was  decided 
that,  "the  appointment  to  office  by  the  board  of  supervisors 
'is  not  complete  until  the  person  appointed  has  received  a 
certificate  of  his  election  under  the  seal  of  the  board,  signed 
by  the  proper  officers  of  the  board.  An  appointment  made 
by  a  majority  of  the  board  may  be  revoked  at  any  time  be- 
fore such  certificate  is  issued  and  another  person  may  be 
appointed.  In  the  case  of  an  election  to  office  by  the  peo- 
ple the  rule  is  different,  and  the  issuance  of  a  commission  is 
a  mere  ministerial  act."  A  statute  of  California  required 
that  the  person  appointed  should  receive  a  certificate  of  bis 
appointment  signed  by  the  officers  of  the  appointing  body 
and  sealed  with  its  seal.  The  court,  following  the  case  of 
Marlury  v.  Maduoriy  held  that  the  appointment  was  not 
complete  until  the  last  act  required  of  the  appointing  power 
had  been  performed ;  and  that  the  last  act  was  the  issuance 
of  a  certificate  signed  and  sealed  as  required  by  law.  A 
United  States  statute  made  the  secretary  of  state  the  custo- 
dian of  the  great  seal  and  made  it  his  duty  to  affix  it  when- 
ever required.  When,  therefore,  it  was  affixed  to  commis- 
sions issued  by  the  president  to  complete  an  appointment 
made  by  him  it  constituted  no  part  of  the  act  of  appointing, 


Digitized  by  VjOOQ IC 


MAY  TERM,  1885.  89 

State  ex  rel.  Ckx>gan  v.  Barbour. 

but  was  a  mere  ministerial  act  attesting  the  verity  of  the 
presidential  signature.  In  Conger  v.  Qilmer  the  signing 
and  sealing  of  the  certificate  were  acts  to  be  performed 
by  the  board,  the  appointing  power,  being  performed  by  its 
oflScers  and  by  its  immediate  direction,  and  were  properly 
held  to  be  ^n  essential  part  of  the  act  of  appointment — exe- 
cutive and  not  ministerial  acts.  So  far  that  case  seems  to 
be  in  harmony  with  the  views  we  have  expressed,  and  is  au 
authority  quite  as  much  in  favor  of  the  plaintiff  as  of  the 
defendant ;  for  in  this  case  it  will  be  remembered  that  no 
seal,  no  certificate,  nor  any  act  other  than  that  actually  per- 
formed, is  required  from  the  appointing  power. 

In  that  case  it  will  be  observed  that  the  second  appoint- 
ment was  made  some  days  after  the  first  and  at  a  sub- 
sequent meeting.  The  board  doubtless  had  continuing 
jurisdiction  over  the  subject  matter.  But  it  is  not  con- 
tended that,  when  the  law  requires  a  convention  to  meet 
on  a  given  day  and  make  an  appointment,  the  convention 
may  meet  on  a  subsequent  day  and  revoke  an  appointment 
made  at  the  time  required. 

The  case  of  Baker  v.  Cuahman^  127  Mass.,  105,  another 
case  cited  by  the  defense,  was  this : — The  aldermen  and 
councilmen,  thirty-one  in  number,  met  in  joint  convention 
to  appoint  a  city  clerk.  Baker  received  seventeen  votes, 
but  there  were  thirty-two  votes  cast.  The  convention  de- 
clared the  ballot  void,  and  on  a  second  ballot  being  taken 
Cushman  was  elected.  The  court  held  that  his  election  was 
legal,  saying  that  "  it  was  within  the  lawful  power  of  the 
convention,  at  the  same  meeting,  and  before  the  result  of 
the  election  had  been  declared,  to  treat  the  proceedings 
already  had  as  irregular  and  invalid,  and  to  vote  anew."  In 
that  case  there  was  a  reason  for  setting  aside  the  ballot.  It 
may  have  been  tainted  with  fraud.  If  fraudulent,  the  ex- 
tent of  the  fraud  could  not  be  known,  for  several  members 
entitled  to  vote  may  have  refrained  from  voting,  and  several 
not  entitled  to  vote  may  have  voted  ;  and  possibly  the  fraud- 
ulent votes  may  have  been  required  to  make  a  majority.  The 
convention  had  a  right  to  insist,  and  it  was  due  to  the  ap- 
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pointee,  that  there  should  be  a  ballot  free  from  any  sus- 
picion of  fraud.  Had  there  been  a  similar  fact  in  this  case, 
or  any  reason  for  declaring  the  ballot  void,  it  would  have 
presented  a  different  question.  We  regard  that  cise  as 
consistent  with  the  position  we  have  taken. 

The  case  of  Miller  v.  Foster^  2  Halsted  (N.  Jersey),  101, 
was,  like  this,  the  case  of  an  appointment  by  a  joint  con- 
vention of  two  bodies.  It  consisted  of  fifty-six  members, 
of  which  only  fifty-five  were  present  and  voting.  On  two 
ballots  Miller  had  twenty-eight  votes,  but  was  not  declared 
elected,  the  chair  ruling  that  a  majority  of  the  whole  num- 
ber was  necessary,  in  which  ruling  he  was  sustained. by  the 
convention.  Another  ballot  was  taken  and  Foster  received 
thirty-one  votes  and  was  declared  elected.  The  court  held 
that  Foster  was  legally  elected.  The  cour.t  interrupted  the 
counsel  for  the  plaintiff  with  the  announcement  that  their 
minds  were  made  up,  and  then  said  **  that  all  deliberative 
assemblies  during  their  session  have  a  right  to  do  and  undo, 
consider  and  reconsider,  as  often  as  they  think  proper,  and 
it  is  the  result  only  which  is  done.  In  this  case  they  had  a 
right  to  reconsider  any  question  which  had  been  before 
them  or  any  vote  which  they  had  made."  We  cannot  re- 
gard that  case  as  an  authority  controlling  or  materially  influ- 
encing our  decision,  for  several  reasons.  It  was  hastily 
decided  and  manifestly  was  not  well  considered.  It  con- 
founds legislative  proceedings  with  executive  acts  and  ap- 
plies the  rules  regulating  the  former  to  the  latter,  while 
such  rules  are  applicable  only  to  a  limited  extent.  It  as- 
sumes that  the  convention  had  power  to  undo  as  well  as  to 
doj  to  remove  as  well  as  to  appoint.  That  may  have  been  so 
in  that  case,  while  confessedly  it  is  not  so  in  this. 

For  these  reasons  a  majority  of  the  court  holds  that  there 
is  no  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  LooMis  and  Granger,  Js.,  concurred. 
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PabK)  C.  J.  I  regret  that  I  am  unable  to  concur  in  the 
views  expressed  by  the  majority  of  the  court ;  and  were  it 
not  that  I  am  under  a  strong  impression  that  the  decision 
should  be  in  favor  of  the  defendant,  I  would  silently  ac- 
quiesce. 

Two  questions  are  presented  for  consideration.  The  first 
is,  was  the  vote  by  ballot,  that  was  taken  at  the  commence- 
ment of  the  proceedings  of  the  convention,  of  a  character 
to  elect  the  relator?  If  not,  then  the  relator  is  not  entitled 
to  the  office  of  prosecuting  attorney  of  the  city,  for  it  is 
not  pretended  that  he  was  afterwards  elected.  If  it  was, 
'then  the  question  is — had  the  convention  the  legal  right  to 
alter,  change,  or  annul  the  vote  that  had  been  taken,  at  any 
time  during  its  continuous  session,  and  before  its  dissolu- 
tion? If  it  had,  then  the  relator  is  not  entitled  to  the  office, 
for  in  that  case  it  seems  to  be  conceded  that  the  convention 
nullified  the  vote  by  ballot,  and  afterwards  elected  the  de- 
fendant to  the  office. 

Was  the  ballot  of  a  character  to  elect  the  relator,  is  the 
first  question  in  order  to  be  considered. 

The  vote  by  ballot  was  preceded  by  a  vote  in  the  follow- 
ing words — "That  the  convention  proceed  to  ballot  for 
prosecuting  attorney."  There  is  nothing  in  this  language 
to  indicate  whether  the  vote  to  be  taken  by  ballot  was  to  be 
formal  or  informal.  It  is  just  as  consistent  with  one  con- 
struction as  with  the  other.  It  is  ambiguous  in  this  respect, 
and  it  becomes  important  to  consider  which  construction 
was  given  to  it  by  the  members  of  the  convention  when 
the  ballot  was  taken ;  for  if  it  was  then  regarded  and  treated 
by  them  as  an  informal  ballot,  law  and  reason  unite  in  de- 
claring that  it  was,  in  fact,  such  a  ballot  to  all  intents  and 
purposes.  There  is  no  necessity  for  citing  authorities  in 
support  of  this  position,  for  there  is  no  room  for  controversy. 
What  construction,  then,  did  the  members  of  the  conven- 
tion put  upon  the  balloting  ? 

In  the  first  place  the  presiding  officer  of  the  convention 
must  have  regarded  it  as  an  informal  ballot,  or  else  he 
would  have  declared  the  relator  elected  after  announcing 
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the  resu.t  of  the  vote.  The  ballot  was  immediately  fol- 
lowed by  a  resolution  declaring  the  relator  elected.  What 
was  the  necessity  of  this  resolution  if  he  had  just  been 
elected?  The  majority  of  the  court  say  there  was  none. 
Had  this  resolution  passed,  the  relator  would  have  been 
elected  notwithstanding  the  character  of  the  ballot.  But 
the  resolution  was  voted  down.  Two  members  of  the  con- 
vention, who  balloted  for  the  relator,  voted  against  him  on 
the  resolution.  How  can  these  contradictory  acts  be  rec- 
onciled except  upon  the  theory  that  these  members  regarded 
the  ballot  as  informal,  and  so  cast  complimentary  ballots  for 
the  relator,  but  on  the  passage  of  the  resolution,  knowing 
it  would  elect  him  if  passed,  voted  against  him. 

This  resolution  was  followed  by  another  declaring  the  de* 
fendant  elected  to  the  office  of  prosecuting  attorney.  This 
resolution,  after  various  motions  to  defeat  its  passage  had 
been  voted  down,  was  passed  by  a  yea  and  nay  vote  of  the 
convention. 

During  all  these  hotly  contested  proceedings  not  a  mem- 
ber of  the  convention  suggested  even  that  the  relator  had 
been  elected  by  the  ballot  that  was  taken  at  their  com- 
mencement. All  the  twenty-two  menjbers  who  voted 
constantly  for  the  relator  during  the  whole  session  of  the 
convention,  were  entirely  silent  on  the  subject.  This  shows 
conclusively  that  the  members  of  the  convention  regarded 
the  ballot  that  had  been  taken  as  merely  informal — as  of 
no  conclusive  effect — as  a  ballot  of  no  importance  whatso- 
ever after  any  subsequent  action  of  the  convention  of  a 
contrary  character.  Why  was  the  passage  of  the  resolution 
appointing  the  defendant  to  the  office  so  strenuousl}''  con- 
tested unless  such  had  been  the  fact? 

But  it  is  said,  that  the  demurrer  in  the  case  admits  that 
the  vote  by  ballot  was  formal,  and  that  it  elected  the  relator. 
I  do  not  so  understand  the  demurrer.  The  replication  sets 
forth  that  the  resolution  annulling  the  vote  by  ballot  on  the 
ground  of  alleged  errors  therein,  and  the  resolution  elect- 
ing the  defendant  to  the  office,  were  passed  without  any 
investigation  by  the  convention  to  ascertain  whether  there 
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were  errors  in  the  ballot  or  not,  when  in  fact  there  were 
none.  These  are  the  only  allegations  of  fact  in  the  replica- 
tion. The  rest  is  made  up  of  claimed  conclusions  of  law 
arising  on  the  record  of  the  proceedings  of  the  convention. 
The  demurrer  admits  the  truth  of  these  allegations  of  fact, 
but  the  record  of  the  convention  must  speak  for  itself,  and 
determine,  as  a  matter  of  law  in  connection  with  these  alle- 
gations of  fact,  who  was  elected  prosecuting  attorney. 

There  was  no  necessity  for  passing  any  resolution  annul- 
ling the  vote  by  ballot.  Any  act  of  the  convention  of  a 
contrary  character  would  have  destroyed  it,  if  parliamentary 
usage  had  required  its  destruction.  It  was  doubtless  done 
out  of  abundant  caution  to  have  the  proceedings  of  the 
convention  free  from  all  appearance  of  irregularity. 

I  think,  therefore,  that  the  record  of  the  convention 
shows  conclusively  that  the  vote  by  ballot  was  informal  in 
character,  and  was  so  regarded  by  every  member  of  the 
convention  when  it  was  taken,  and  that  consequently  it 
was  not  of  a  character  to  elect  the  relator  to  the  office  of 
prosecuting  attorney. 

But  it  is  said  by  the  majority  of  the  court  that  the  mem- 
bers of  the  convention  may  have  considered  that  the  passage 
of  a  resolution,  declaring  the  relator  elected,  was  necessary 
in  addition  to  the  ballot  in  order  to  complete  his  election  ; 
and  then  they  go  on  to  hold  that  the  passage  of  such  reso- 
lution was  not  necessary  in  fact. 

If  the  members  of  the  convention  so  believed  when  they 
cast  their  ballots,  where  lies  the  difference  between  a  ballot 
so  taken  and  an  informal  one  ?  Under  such  belief  every 
member  of  the  convention  might  have  cast  complimentary 
ballots  for  the  relator  without  any  intention  of  electing 
him,  but  on  the  contrary  with  an  intention  of  defeating  his 
election  by  refusing  to  pass  the  necessary  resolution.  Every 
member  of  the  convention  knew  that  a  vote  by  ballot  was 
not  necessary ;  that  the  passage  of  a  resolution  declaring  a 
person  elected  was  sufficient,  in  and  of  itself,  to  make  an 
election;  for  the  passage  of  the  resolution  declaring  the 
defendant  elected  was  strenuously  opposed  by  every  friend 
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of  the  relator,  though  no  ballot  electing  him  had  been  had. 
They  knew  the  importance  of  the  resolution.  They  knew 
that  if  it  passed  the  defendant  would  be  elected  without 
anything  further  to  be  done.  And  furthermore,  all  the 
members  of  the  convention  were  presumed  to  know  the 
law, — were  presumed  to  know  that  any  mode  of  election  in 
this  case  was  sufficient  in  itself  to  make  a  legal  election. 
Wherein  then  lies  the  difference  between  an  informal  bal- 
lot and  the  one  regarded  as  formal  by  the  majority  of  the 
court?  In  each  the  voters  believe,  and  act  upon  the  belief, 
that  there  will  be  nothing  decisive,  nothing  final,  in  the  vote 
they  are  casting ;  that,  at  the  most,  it  will  be  merely  an 
expression  of  the  views  of  the  convention  in  regard  to  can- 
didates. This  is  all  there  ever  is  in  an  informal  ballot; 
this  is  all  there  could  be,  it  seems  to  me,  in  the  ballot  as  it 
is  regarded  by  the  majority  of  the  court. 

Again,  the  majority  of  the  court  construe  the  vote  "  to 
proceed  to  ballot  for  prosecuting  attorney  "  as  a  vote  "  de- 
termining the  mode  by  which  the  appointment  should  be 
made,"and  that  only.  If  the  mover  of  that  resolution  had 
simply  this  object  in  view  when  he  made  the  motion,  he* 
was  very  unfortunate,  it  seems  to  me,  in  the  use  of  lan- 
guage. The  word  "ballot"  does  not  seem  to  be  an  impor- 
tant word  in  the  vote,  while  the  word  "  proceed"  is.  One 
would  infer  from  the  language  that  there  had  been  delay  in 
commencing  the  proceedings  and  so  a  member  moved  "to 
proceed,"  &c.  If  he  had  intended  to  bind  the  convention 
to  make  the  election  by  ballot,  it  seems  to  me  he  would 
have  said,  "I  move  that  the  election  of  prosecuting  attorney 
be  made  by  ballot,"  without  any  reference  to  the  time  when 
voting  should  commence.  But  "proceed  to  ballot"  means, 
simply,  commence  to  ballot,  begin  to  ballot. 

Moreover,  it  seems  clear  to  me  that  the  convention  put 
no  such  construction  upon  the  vote  they  were  passing. 
When  the  resolution  declaring  the  defendant  elected  was 
under  consideration  by  the  convention,  not  a  member  sug- 
gested that  it  was  out  of  order,  that  it  could  not  be  enter- 
tainedy  that  the  convention  had  bound  itself  to  make  the 
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election  by  ballot,  and  that  too  where,  seemingly,  every 
motion  that  ingenuity  could  suggest  to  defeat  its  passage 
was  eagerly  resorted  to  by  the  friends  of  the  relator  to 
accomplish  that  result.  Is  it  possible  that  an  objection,  so 
obvious,  and  withal  so  manifestly  fatal  to  the  passage  of  the 
resolution,  especially  so  soon  after  the  convention  had 
otherwise  declared,  would  not  have  been  made,  if  the  mem- 
bers of  the  convention  had  understood  that  they  had  so 
bound  themselves  ?    I  think  not. 

But  suppose  the  vote  by  ballot  was  sufficient,  in  and  of 
itself,  to  elect  the  relator,  had  not  the  convention  the  lawful 
right  to  reconsider  its  action,  and  elect  the  defendant  dur- 
ing its  continuous  session  on  the  matter  ? 

The  convention  had  one  day,  at  least,  in  which  to  make 
au  election;  is  it  so  that  the  convention  unconsciously  ex- 
hausted its  power  by  a  single  vote  early  in  its  session  on 
that  day,  so  that  if  every  member  of  the  convention  had, 
upon  further  consideration,  desired  to  reverse  its  action 
while  the  convention  still  remained  in  session,  and  appa- 
rently had  jurisdiction  over  the  subject  matter,  it  could  not 
have  been  done  ?  Is  hasty  and  inconsiderate  action  of  this 
character  beyond  recall,  when  all  other  business  a  conven- 
tion may  be  called  to  transact  may  be  reconsidered  again 
and  again,  and  changed  at  pleasure,  while  the  convention 
remains  in  session?  If  this  be  so  it  must  be  conceded  that 
the  convention  did  not  know  it ;  for  it  continued  to  vote 
on  the  subject  of  the  election  of  prosecuting  attorney  as 
long  as  its  session  continued,  paying  no  heed  to  the  ballot 
that  had  been  taken.  No  good  reason  can  be  shown  why 
this  should  be  so,  but  many  good  reasons  can  be  given  why 
it  should  not  be.  Conventions  and  all  other  bodies  of  men 
who  are  intrusted  with  the  election  of  public  officers, 
should  be  encouraged  to  consider  well  the  business  they 
transact. 

But  this  precise  question  has  been  before  the  courts  of 
last  resort  in  three  different  states  of  the  Union,  and  each 
court  has  fully  decided  the  question,  it  seems  to  me,  in 
accordance  with  the  views  here  expressed.    The  leading 
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case  on  the  subject  is  that  of  State  ex  rel.  Miller  v.  Foster^ 
2  Halsted,  101.  This  was  an  information  in  the  nature  of 
a  writ  of  qiM  warranto^  charging  that  Foster  had  usurped 
the  office  of  clerk  of  Gloucestfer  County.  The  facts  as 
gathered  from  the  pleadings  were  as  follows,  and  are  re- 
markably like  those  of  the  case  at  bar.  The  power  to  elect 
to  the  office  was  vested  in  the  Legislative  Council  and 
General  Assembly  in  joint  convention.  The  convention 
duly  met  for  the  purpose  of  election.  The  total  num 
ber  of  members  of  the  Council  and  Assembly  was  fiftynsix, 
but  only  fifty-five  were  present.  A  majority  of  those 
present  only  was  required  to  effect  a  valid  election, — . 
in  this  case  twenty-eight.  On  the  first  ballot  no  person 
received  a  majority.  On  the  second  ballot  the  relator, 
Miller,  had  twenty-eight  votes,  and  the  defendant,  Fos- 
ter, twenty-seven,  but  the  chairman,  under  the  erroneous 
impression  that  a  'majority  of  the  whole  number  of  mem- 
bers, present  and  absent,  was  needed,  declared  that  there 
was  no  election,  and  a  third  ballot  was  taken,  the  relator 
again  receiving  a  majority  (twenty-eight)  of  those  present, 
the  defendant  having  twenty-seven.  During  the  taking  of 
the  fourth  ballot  a  member  raised  the  point  that  Miller  had 
been  duly  elected,  but  the  convention  supported  the  erro- 
neous ruling,  and  the  vote  proceeded,  resulting  in  thirty-one 
for  Foster  and  twenty-four  for  Miller,  and  Foster  was  de- 
clared elected,  and  the  convention  was  thereupon  dissolved. 
Foster  received  his  commission  and  entered  upon  the  duties 
of  the  office,  and  a  quo  warranto  information  was  brought, 
at  the  relation  of  Miller,  to  oust  him.  The  pleadings  in 
the  case  were  the  information,  answer,  rejoinder  and  de- 
murrer to  the  rejoinder,  as  in  the  case  at  bar. 

The  Attorney  General  for  the  relator  contended  that 
"  when  a  majority  of  votes  had  been  cast  for  a  candidate 
the  power  of  the  joint  meeting  as  to  the  appointment  was 
at  an  end.  The  officer  became  absolutely  entitled  to  the 
office,  and  was  not  removable  by  the  joint  meeting."  It 
will  be  noticed  that  the  argument  was  the  same  as  made  in 
the  present  case.     The  court  interrupted  the  defendant's 
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argument,  and  said: — "Our  minds  are  made  up  upon  a 
point  which  we  suppose  will  conclude  the  question  before 
the  court,  which  is,  that  all  deliberative  assemblies,  during 
their  session,  have  a  right  to  do  and  undo,  consider  and 
reconsider,  as  often  as  they  think  proper,  and  it  is  the  result 
only  which  is  done.  In  this  case  so  long  as  the  joint 
meeting  was  in  session  they  had  a  right  to  reconsider  any 
question  which  had  been  before  them  or  any  vote  which 
they  had  taken.  In  this  view  of  the  subject  we  are  inclined 
to  believe  that  there  was  nothing  illegal  or  unconstitutional 
m  the  proceedings,  and  that  the  information  cannot  be 
sustained." 

It  is  said,  that  this  case  was  not  well  considered,  and 
should  not  be  regarded  as  authority.  Still  the  Supreme 
Judicial  Court  of  Massachusetts,  in  the  case  of  Baker  v. 
Cushman,  127  Mass.,  105,  cite  this  case  not  only  approv- 
ingl}',  but  as  authority  for  the  doctrine  held  in  that  case. 

The  next  case  in  order  is  that  of  Conger  v.  Qilmer^ 
32  Cal.,  75.  The  suit  was  an  information  in  the  nature  of 
a  writ  of  quo  warranto  to  determine  the  title  to  the  office 
of  justice  of  the  peace.  The  facts  were  as  follows : — The 
office  being  vacant  the  board  of  supervisors  met  to  make 
an  appointment.  On  the  eighth  ballot  Conger  received  a 
majority  and  was  declared  elected.  Subsequently  a  resolu- 
tion was  offered  that  the  appointment  of  Conger  be  recon- 
sidered and  set  aside,  which  was  adopted,  and  the  board 
then  appointed  Gilmer,  who  entered  upon  the  duties  of  the 
office,  from  which  Conger,  as  relator,  endeavored  to  oust 
him.  The  relator  was  successful  in  the  court  below,  but  ' 
the  defendant  brought  the  case  to  the  Supreme  Court, 
which  reversed  the  decision  of  the  lower  court,  dismissed 
the  information,  and  sustained  the  defendant.  I  quote  from 
the  opinion : 

"The  only  question  involved  in  the  case  is  whether  the 
board  of  supervisors  had  the  power  which  they  exercised  or 
attempted  to  exercise,  to  reconsider  and  set  aside  their  pre- 
yiotis  action  in  relation  to  the  appointment  of  the  relator 
and  direct  the  clerk  not  to  issue  his  commission.  If  they 
Vol.  Lni.— 7 
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had,  their  subsequent  appointment  of  the  defendant  is 
valid.  Whether  they  had  or  not  depends  upon  the  nature 
of  the  power  which  is  vested  in  them  to  fill  vacancies — 
whether  the  power  is  that  of  appointment  or  election  as 
contra-distinguished  from  each  other.    *    *    *    The  words 

*  appointment'  and  'election'  represent  different  terms. 
The  people  elect ;  the  governor  or  other  functionary  ap- 
points. *  *  *  The  fact  that  boards  of  supervisors,  when 
they  exercise  the  appointing  power,  do  so  by  first  taking  a 
vote,  does  not  affect  the  character  of  the  power.  *  *  * 
The  board  acts  by  majorities,  and  in  all  cases  the  sense  of 
the  board  has  therefore  usually  to  be  ascertained  by  taking  a 
vote.  The  will  of  the  board  can  be  ascertained  in  no  other 
way,  and  the  vote  serves  that  purpose  only,  and  does  not 
convert  the  power  exercised  by  them  from  that  of  'appoint- 
ment' to  that  of  'election.'  ♦  *  *  The  power  being  that 
of  appointment,  the  next  question  is,  when  is  the  appoint- 
ment complete  ?  *  *  *  Has  it  been  made  when  the  presi- 
dent of  the  board  has  announced  the  result  of  the  ballot  ? 

*  *  *  Until  the  last  act  has  been  performed  the  whole  mat- 
ter is  in  fieri,  and  within  the  control  of  the  person  or  per- 
sons by  whom  the  appointment  is  to  be  made,  and  there  is 
nothing  to  prevent  them  from  changing  their  minds  and 
appointing  some  other  person  than  the  one  first  elected. 

*  *  *  It  results  that  the  board  had  power  to  rescind  their 
first  action  at  the  time  they  did  so,  and  further,  that  the 
subsequent  appointment  of  the  defendant  was  valid." 

It  will  be  seen  that  this  case  is  strikingly  analogous  to 
'the  case  under  consideration. 

But  it  is  said  that  this  case  is  as  much  an  authority  for 
the  relator  as  for  the  defendant,  for  it  virtually  holds,  it  is 
said,  that  when  the  last  act  constituting  an  appointment  to 
office  has  been  done,  the  power  of  the  appointing  body  over 
the  subject  becomes  exhausted ;  and  by  the  law  of  Califor- 
nia the  last  act  is  performed  when  the  certificate  of  appoint- 
ment is  signed  and  sealed  by  the  officers  of  the  appointing 
body,  and  not  before.  Until  such  time  has  arrived,  it  is 
conceded  that  the  appointing  power  may  pay  no  heed  to 
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the  votes  it  may  have  passed  on  the  subject.  But  the  ques- 
tion in  the  case  before  us  is,  when  was  the  last  act  consti- 
tuting an  election  or  appointment  done  ?  The  convention 
had  an  entire  day  in  which  to  make  an  election  or  appoint- 
ment. If  the  whole  day  was  consumed  in  deliberation  and 
voting  on  the  subject,  was  the  last  act  constituting  an  elec- 
tion or  appointment  done  when  a  ballot  was  taken  early  in 
the  session  on  that  day,  resulting  in  a  majority  for  the  rela- 
tor ?  or  was  it  done  \Vhen  the  convention  by  its  dissolution 
unequivocally  showed  itself  satisfied  with  its  last  act  in  the 
matter  ? 

In  the  California  case,  if  a  certificate  had  been  given  to 
Conger  when  he  received  a  majority  of  votes  on  the  eighth 
ballot,  no  one  would  have  questioned  his  appointment.  So 
here,  if  the  convention  had  dissolved  when  the  ballot  was 
taken  resulting  in  a  majority  for  the  relator,  no  one  would 
have  questioned  his  election,  if  the  ballot  had  been  of  a 
character  to  elect. 

In  the  California  case  the  board  had  the  right  to  delibe- 
rate and  change  so  long  as  they  postponed  giving  the  cer- 
tificate. In  this  case  the  convention  had  the  same  right  so 
long  as  they  continued  to  deliberate  on  the  subject  and 
refused  to  dissolve.  In  the  California  case,  when  the  board 
ceased  to  deliberate  and  gave  the  certificate,  they  were  sat- 
isfied with  the  last  act  they  had  done.  So  was  the  conven- 
tion here,  when  they  ceased  to  deliberate  and  voted  to 
dissolve.  There  is  no  difference  in  principle  between  the 
two  cases. 

The  next  and  last  case  to  be  found  on  the  subject  is  that 
of  Baker  v.  ChMhman^  127  Mass.,  105.  This  was  a  petition 
for  a  mandamus,  with  regard  to  the  office  of  city  clerk  in 
the  city  of  Taunton.  The  facts  were  as  follows  : — On  Jan- 
uary 6th,  1879,  the  eight  aldermen  and  twenty-three  coun- 
cilmen  of  the  city  met  in  joint  convention  to  elect  a  city 
clerk  and  other  city  officers.  On  the  first  ballot  for  city 
clerk,  thirty-one  members  being  present,  thirty-two  votes 
were  cast,  the  petitioner  receiving  seventeen,  the  respondent 
fourteen,  and  Laurens  Francis  one.     The  election  was  de- 
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dared  void,  and  on  a  second  ballot  thirty-one  votes  were 
cast,  of  which  the  respondent  had  seventeen  and  the  peti- 
tioner fourteen,  and  the  respondent  was  declared  duly- 
elected,  and  the  convention  adjourned  sine  die.  The  court 
(Gray,  C.  J.,)  said : — "  Whether  we  look  to  the  record 
only,' or  to  the  facts  found  by  the  judgie  before  whom  this 
petition  was  heard,  it  does  not  appear  that  there  was  a  com- 
plete election  of  the  petitioner  to  the  office  of  city  clerk ; 
but  it  does  appear  that  the  vote  by  which  be  appeared  to  be 
elected  was  immediately  declared  void,  and  the  convention 
at  once  proceeded  to  another  vote,  in  which  all  the  members 
took  part,  resulting  in  the  election  of  the  respondent,  and 
he  was  accordingly  declared  to  be  elected.  It  was  within 
the  lawful  power  of  the  convention,  at  the  same  meeting, 
and  before  the  result  of  the  election  had  been  declared,  to 
treat  the  proceedings  already  had  as  irregular  and  invalidf, 
and  to  vote  anew.  The  petitioner,  therefore,  acquired  no 
right  to  the  office.  State  v.  Fotter^  2  Halsted,  101.  As 
this  view  is  decisive  of  the  case  it  is  unnecessary  to  consider 
the  other  objections  to  the  issue  of  a  writ  of  mandamus.'* 

This  case  is  another  strikingly  like  the  one  in  question. 
But  it  is  said,  by  the  majority  of  the  court,  that  the  first 
vote  taken  was  tainted  with  fraud  or  error,  inasmuch  as 
there  was  one  ballot  more  cast  than  there  were  voters,  and 
the  convention,  therefore,  had  the  right  to  consider  the  bal- 
lot void,  and  to  so  declare.  It  does  not  appear  whether 
the  extra  ballot  was  cast  in  fraud  or  by  mistake,  but  which- 
ever way  cast,  it  did  not  and  could  not  change  the  result. 
The  petitioner  had  at  least  sixteen  honest  and  valid  votes 
to  fourteen  for  the  respondent,  and  one  scattering.  Why 
was  he  not  elected  ?  Is  it  so  that  the  sixteen  honest  votei-s 
must  be  deprived  of  their  choice  simply  because  there  was 
one  dishonest  or  careless  voter  ?  On  the  same  principle,  if 
in  a  given  case  there  were  one  thousand  ballots  cast — eight 
hundred  of  them  for  A  B  and  two  hundred  of  them  for 
C  D — the  eight  hundred  would  be  deprived  of  their  choice 
if  it  should  be  found  that  there  was  one  more  ballot  cast 
than  there  were  voters  to  cast  them.     Caa  this  be  so? 
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McCrary  (on  Elections,  sec.  444),  says : — "  It  is  not  a  valid 
objection  to  an  election  that  illegal  votes  were  received  if 
they  did  not  change  the  majority."  See  also  Th'v^teea  v. 
Oibb9^  2  Cush.,  39.  And  furthermore,  if  the  convention  in . 
this  case  had  the  right  to  declare  the  ballot  that  had  been 
first  taken  void  simply  because  there  was  fraud  or  mistake 
to  the  extent  of  one  vote,  how  much  more  in  the  case  under 
consideration  had  the  convention  the  right  to  set  the  ballot 
aside  on  the  ground  that  the  members  cast  their  ballots  be- 
lieving that  the  vote  would  not  be  final,  but  that  a  resolu- 
tion in  addition  to  the  vote  would  be  necessary  to  be 
passed  declaring  the  person  elected  who  should  receive  a 
majority  of  the  ballots  before  an  election  would  be  made, 
as  a  majority  of  the  court  say  may  have  been  the  case.  A 
mistake  of  this  character  was  not  the  mistake  alluded  to  in 
tne  resolution  that  was  passed,  and  in  the  rejoinder  to 
which  the  demurrer  applied.  That  mistake  had  reference 
to  certain  members  voting  by  mistake  for  the  relator  when 
they  intended  to  vote  for  the  defendant.  But  the  court  in 
Massachusetts  put  the  case  upon  no  such  ground*  The 
point  is  not  even  suggested  in  the  opinion. 

I  think  therefore  that,  even  if  the  relator  would  have 
been  elected  by  the  ballot  that  was  taken  if  nothing  more 
had  occurred,  the  convention  had  the  right  to  nullify  the 
ballot  and  elect  the  defendant. 
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HELD  AT  NORWICH,  FOR  THE  COUNTY  OF 
NEW  LONDON, 

ON  THE  FOURTH  TUESDAY  OP  MAY,  1886. 

Present, 
Fabx,  C.  J.,  Cabpemter,  Looios,  Granobb  and  Hoyet,*  Jb. 


Francis  Bartlett,  Trustee,  vs.  William  A.  Slater 

AND  ANOTHER,   EXECUTORS. 

A  testator  by  his  will  gave  one  million  dollars  to  B,  his  son-in-law,  In  trust 
*'  to  i>ay  the  inc6me  therefrom,  or  such  portion  thereof  as  he  may  think 
best,  and  at  such  times  as  he  sees  fit,  to  my  granddaughter  C.  B, 
during  her  life.''  The  granddaughter  was  the  daughter  of  By  and  an 
infant.  The  will  further  provided  that  the  bequest  should  be  payable 
to  B  within  one  year  from  the  testator's  death  at  the  conyenience  of 
the  executors,  who  were  authorized  to  pay  it  in  stocks  or  bonds  belong- 
ing to  the  estate  at  their  cash  value,  or  in  cash,  as  might  be  preferred. 
Held  that  the  bequest  did  not  carry  interest  until  the  end  of  a  year 
from  the  testator's  death. 

The  gift  of  the  income  from  the  money  was  not  a  gift  of  an  annuity. 

[Argued  May  26th— decided  August  28th,  1886.] 

Amicable  Submission  to  the  Superior  Court  upon  the 
following  agreed  statement  of  facts : 

On  January  10th,  1884,  John  F.  Slater,  of  Norwich,  duly- 
executed  the  following  will : 

'*  I,  John  F.  Slater,  of  Norwich,  Connecticut,  being  of 
sound  and  disposing  mind  and  memory,  do  make  and  de« 


*  Judge  HoYET  of  the  Superior  Court  sat  in  the  place  of  Judge  Paiu>bb9 
who  was  absent  on  account  of  illness. 
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clare  this  to  be  my  last  will  and  testament,  hereby  revoking 
all  wills  by  me  heretofore  made. 

^^  First.  I  direct  that  my  just  debts  and  funeral  expenses 
be  paid  by  my  executors  out  of  my  estate. 

"  Second.  I  give  and  bequeath  to  my  son-in-law,  Francis 
Bartlett,  of  Boston,  Massachusetts,  two  hundred  thousand 
dollars. 

"  Third.  I  give  and  bequeath  to  said  Francis  Bartlett  the 
further  sum  of  ten  hundred  thousand  dollars,  in  trust  how- 
ever, to  hold,  sell,  invest  and  re-invest  the  same  at  public 
or  private  sale,  from  time  to  time,  in  such  manner  as  he 
may  deem  prudent,  and  to  pay  the  income  arising  there- 
from, or  such  portion  thereof  as  he  may  consider  best,  and 
at  such  times  as  he  sees  fit,  to  my  granddaughter,  Caroline 
Bartlett,  during  her  natural  life.  Any  portion  of  said  in- 
come which  shall  not  be  so  paid  over  to  her  by  said  trustee 
shall  be  invested  by  him  and  form  part  of  said  trust  estate, 
with  like  power  as  to  investments,  sale  and  re-investment. 
The  power  hereby  given  to  my  said  son-in-law  as  trustee  to 
pay  over  the  income  of  said  trust  fund  to  my  said  grand- 
daughter at  such  times  and  in  such  amounts  as  he  shall 
deem  wise,  is  not  given  to  any  other  trustee  under  this 
will ;  but  any  such  other  trustee  shall  pay  over  the  whole 
income  of  said  trust  fund  to  my  said  granddaughter  Caro- 
line during  her  life,  quarterly,  and  not  by  way  of  anticipa- 
tion, taking  her  sole  and  separate  receipt  therefor,  whether 
under  coverture  or  otherwise.  Upon  the  decease  of  my 
said  granddaughter,  if  she  shall  survive  me,  leaving  issue, 
otherwise  upon  my  death,  if  my  said  granddaughter  shall 
leave  issue  surviving  me,  then  to  pay  over  and  distribute 
said  trust  fund  and  any  undistributed  income  thereof  to 
and  among  or  in  trust  for  such  issue  of  my  deceased  grand- 
daughter, in  pursuance  of  the  terms  of  any  instrument  in 
the  nature  of  a  will  executed  by  such  deceased  grand- 
daughter, according  to  the  laws  of  this  state,  or,  in  the  ab- 
sence of  such  instrument  executed  by  her,  then  to  pay  over 
and  distribute  the  same  equally  among  such  issue.  If  my 
said  granddaughter  shall  die  before  me,  leaving  no  issue 
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surviving  me,  or  shall  survive  me  and  die  leaving  no  issue 
surviving  her,  then  upon  the  happening  of  either  contin- 
gency, three  hundred  thousand  dollars  of  said  trust  fund 
shall  be  paid  to  said  Francis  Bartlett,  as  and  for  his  own 
estate,  and  the  remainder  of  said  trust  fund,  principal  and 
interest,  shall  be  paid  over  and  distributed  by  said  trustee 
to  my  heirs  at  law. 

^^  Fourth.  In  case  of  the  death,  resignation  or  inability  of 
the  said  Francis  Bartlett  to  act  as  such  trustee,  I  authorize 
and  empower  the  court  of  probate  for  the  district  of  Nor- 
wich to  appoint  some  suitable  person  or  persons  trustees  to 
execute  said  trust. 

"  Fifth.  The  legacies  aforesaid  are  to  be  paid  within  one 
year  from  my  decease,  at  the  convenience  of  my  executors, 
and  said  executors  are  authorized  to  pay  the  same  in  stocks 
or  bonds  belonging  to  my  estate  at  their  cash  value,  or  in 
cash,  as  may  be  preferred. 

"  Sixth.  I  give,  devise  and  bequeath  to  my  son,  William 
A.  Slater,  all  the  residue  of  my  estate,  real  and  personal,  to 
him  and  his  heirs  forever. 

"  Seventh.  I  hereby  constitute  and  appoint  said  William 
A.  Slater  and  Alfred  A.  Young  executors  of  this  my  last 
will  and  testament,  and  I  desire  that  no  bonds  shall  be 
required  of  them.  I  also  desire  and  direct  that  said  Fran- 
cis Bartlett  shall  be  exempt  from  giving  bonds  as  trustee 
under  this  will,  but  this  exemption  is  not  to  apply  to  any 
other  trustee.  John  F.  Slater,     [l.  s.]" 

John  F.  Slater  died  on  May  7th,  1884,  leaving  a  large 
estate,  real  and  personal,  and  his  will  has  been  duly  pro- 
bated, and  the  executors  therein  named  have  accepted  the 
trusts,  been  duly  qualified,  and  have  proceeded  to  settle 
the  estate  according  to  law.  Francis  Bartlett,  named  in  the 
will  as  trustee  to  hold  and  manage  the  estate  therein  be- 
queathed in  trust,  has  ac9epted  the  trust,  and  duly  qualified. 

The  testator,  at  the  time  of  the  execution  of  the  will,  was 
of  the  age  of  sixty-eight  years  and  ten  months,  and  Caro^ 
line  Bartlett,  the  granddaughter,  was,  at  that  time,  of  the 
age  of  thirteen  years  and  eight  months.     Mr.  Bartlett  wafl. 
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at  the  time  of  the  execution  of  the  will,  and  ever  since  has 
been,  of  sufficient  ability  to  provide  for  the  proper  support 
and  education  of  said  Caroline. 

The  personal  estate  of  the  testator,  consisting  among 
other  assets  of  the  bonds  and  stocks  drawing  interest  or 
income  referred  to  in  the  will,  after  the  payment  of  all 
debts  and  the  other  legacies  therein  bequeathed,  exceeded 
the  amount  of  the  bequest  of  ten  hundred  thousand  dollars 
to  said  Bartlett  in  trust. 

The  sum  of  ten  hundred  thousand  dollars  bequeathed  to 
Mr.  Bartlett  in  trust,  has,  to  a  considerable  extent,  been 
paid  over  by  the  executors  to  the  trustee. 

Mr.  Bartlett,  as  trustee  under  the  will,  claims  that  the 
trust  fund  is  entitled  to  interest  from  the  death  of  the  tes- 
tator to  the  time  of  its  payment,  and  has  demanded  pay- 
ment of  the  same.  The  executors  claim  that  the  trust 
fund  is  not  entitled  to  interest  from  the  death  of  the  testa- 
tor, but  only  from  one  year  after  his  death,  and  have  refused 
to  pay  the  same. 

The  Superior  Court  reserved  the  case  for  the  advice  of 
this  court. 

-F.  Bartlett^  pro  «e. 

J.  Ealiey  and  W.  A.  Briseoey  for  the  defendants." 

Park,  C.  J.  The  will  of  John  F.  Slater  bequeathed  the 
sum  of  one  million  dollars  to  his  son-in-law,  Francis  Bart- 
lett, the  plaintiff  in  this  suit,  in  trust  to  pay  the  income 
arising  therefrom,  or  such  portion  thereof  as  he,  the  trus- 
tee, might  consider  best,  to  the  testator's  granddaughter, 
the  daughter  of  Mr.  Bartlett,  during  her  natural  life. 

In  another  clause  of  the  will  this  bequest  is  made  paya- 
ble to  the  trustee,  by  the  executors  of  the  will,  within  one 
year  after  the  death  of  the  testator,  at  the  convenience  of 
the  executors,  and  they  are  authorized  to  pay  it  in  stocks 
or  bonds  belonging  to  the  estate  at  their  cash  value,  or  in 
cash,  as  might  be  preferred. 
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The  sole  question  in  the  case  is,  whether  the  .trustee  is 
entitled  to  interest  on  this  bequest  from  the  death  of  the 
testator,  or  from  the  end  of  one  year  thereafter. 

The  general  rule  on  the  subject  is  thus  stated  in  Williams 
on  Executors : — "  When  no  time  of  payment  of  the  legacy 
is  fixed  by  the  will,  the  executor  is  allowed  one  year  from 
the  death  of  the  testator  to  ascertain  and  settle  his  affairs  ; 
at  the  end  of  which  time  the  court,  for  the  sake  of  general 
convenience,  presumes  the  personal  estate  to  have  been 
reduced  to  possession.  Upon  that  ground  interest  is  paya- 
ble from  that  time,  unless  some  other  period  is  fixed  by  the 
will.  Nor  will  interest  be  payable  from  an  earlier  date 
though  there  is  a  direction  in  the  will  to  pay  the  legacy 
as  soon  as  possible."  2  Williams  on  Exrs.,  1424.  See  also 
2  Redfield  on  Wills,  465,  471 ;  1  Swift's  Digest,  455. 

There  are  some  exceptions  to  this  general  rule.  One  is, 
where  a  legacy  is  given  in  satisfaction  of  a  debt.  Another 
is,  where  a  legacy  is  given  to  the  testator's  minor  child,  or 
to  one  to  whom  the  testator  is  in  loco  parentis^  and  there  is 
no  other  provision  for  the  maintenance  of  the  legatee. 
Another  is,  where  the  legacy  is  an  annuity;  and  still  an- 
other, where  the  bequest  is  of  the  residue  of  the  testator's 
estate,  or  of  some  aliquot  part  thereof,  in  trust  to  pay  the 
interest  or  income  to  the  legatee  for  life  with  remainder 
over  at  his  -death. 

In  all  these  cases  the  rule  is  to  allow  interest  from  the 
death  of  the  testator.  But  no  one  of  these  exceptions  to 
the  general  rule  applies  to  the  case  under  consideration.  It 
is  claimed,  however,  that  the  legacy,  being  given  to  a  third 
person  to  pay  the  income  to  the  beneficiary  during  her  natu- 
ral life,  is  in  the  nature  of  an  annuity,  and  that  so  the  rule 
in  relation  to  annuities  should  apply. 

The  language  of  the  bequest  is  as  follows  : — "  To  pay  the 
income  arising  therefrom,  or  such  parts  thereof  as  he  [the 
trustee]  may  consider  best,  and  at  such  times  as  he  sees  fit, 
to  my  granddaughter  during  her  natural  life."  This  be- 
quest grants  discretionary  power  to  the  trustee  to  pay  to  the 
beneficiary  such  portion  of  the  income  as  he  may  consider 
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best.  He  may  pay  over  the  whole,  or  any  portion  thereof, 
or  none  at  all,  according  to  his  discretion.  The  time  of 
payment,  too,  is  left  wholly  to  the  discretion  of  the  trustee. 
The  bequest  has  but  few  of  the  elements  of  an  annuity, 
which  is  "a  yearly  payment  of  a  certain  sum  of  money 
granted  to  another  in  fee,  or  for  life,  or  for  a  term  of  years, 
charging  the  person  of  the  grantor  only.*'  2  Williams  on 
Exrs.,  809. 

In  the  case  of  Booth  v.  Ammerman^  4  Bradford,  129,  the 
court  says : — "  The  income  or  interest  of  a  certain  fund  is 
not  an  annuity,  but  simply  profits  to  be  earned,  and,  although 
directed  to  be  paid  annually,  that  relates  only  to  the  mode 
of  payment,  and  does  not  change  the  character  of  the  be- 
quest. In  such  a  case  it  does  not  become  the  duty  of  the 
executor  to  invest  the  principal  fund  until  the  end  of  a 
year,  and  the  interest  does  not  become  payable  until  the 
end  of  the  second  year,"  Redfield  (on  Wills,  vol.  3, 186,) 
says : — ^^  In  the  case  of  an  annuity  bequeathed,  it  begins 
from  the  death  of  the  testator,  and  the  first  payment  be- 
comes due  in  one  year  thereafter ;  but  when  the  interest  or 
net  income  of  a  certain  sum  is  given,  it  will  not  begin  to 
run  till  the  end  of  the  first  year  from  the  death  of  the  tes- 
tator, and  the  first  payment  consequently  becomes  due  in 
two  years  from  that  date." 

Lord  EiiDON,  in  Gibson  v.  Batt^  7  Ves.,  96,  drew  the  dis- 
tinction between  an  annuity  an4  a  legacy  for  life,  which  has 
been  cited  in  every  thoroughly  considered  case  since.  He 
says : — "  If  an  annuity  is  given,  the  first  payment  is  paya- 
ble at  the  end  of  the  year  from  the  death ;  but  if  a  legacy 
is  given  for  life,  with  the  remainder  over,  no  interest  is  due 
till  the  end  of  two  years.  It  is  only  the  interest  of  the 
legacy ;  and  till  the  legacy  is  payable  there  is  no  fund  to 
produce  interest." 

We  think  it  is  clear  that  the  legacy  in  question  cannot  be 
regarded  as  an  annuity. 

The  trustee  further  claims  that  the  clause  in  the  will 
which  declares  that  ^Hhe  legacies  as  aforesaid  are  to  be 
paid  within  one  year  from  my  decease,  at  the  convenience 


Digitized  by  VjOOQ IC 


108  NEW  LONDON  COUNTY. 


Bartlett  v.  Slater. 


of  my  executors,  and  said  executors  are  authorized  to  pay 
the  same  in  stocks  and  bonds  belonging  to  my  estate  at 
their  cash  value  or  in  cash  as  may  be  preferred,"  shows 
that  the  testator  intended  that  the  legacy  in  question  should 
be  paid  at  some  period  or  periods  during  th^  year,  and  not 
after  the  expiration  of  the  year.  He  thus  presents  the  point 
in  his  brief : — "  The  period  of  payment  within  the  year  was 
to  be  governed  by  the  convenience  of  the  executors,  and, 
as  bearing  upon  that  convenience,  payment  in  the  bonds 
and  stocks  of  the  testator  was  distinctly  authorized.  The 
case  as  submitted  shows  that,  after  payment  of  all  debts 
and  other  legacies^  there  existed  in  the  hands  of  the  execu- 
tors interest-bearing  and  dividend-paying  bonds  and  stocks 
largely  in  excess  of  the  sums  necessary  to  create  the  trust 
fund.  Can  it  be  said  that  the  testator  intended  that  the 
interest  and  income  of  these  stocks  and  bonds  should  be 
retained  by  the  executors  and  added  to  the  corpus  of  the 
estate  until  the  last  day  within  the  year  after  his  death,  and 
then  that  the  fund  should  be  paid  to  the  trustees  in  those 
stocks  and  bonds  or  in  cash  ?  We  submit  that,  fairly  con- 
strued, it  indicates  an  intent  that  the  cestui  que  trust  should 
enjoy  the  interest  and  income  of  the  trust  fund  before  the 
expiration  of  the  year." 

Still  the  will  expressly  gave  the  executors  one  year  after 
the  death  of  the  testator  in  which  to  pay  the  legacy  to  the 
trustee.  Payment  on  the  last  day  or  last  hour  of  the  year 
would  be  within  the  will.  That  payment  may  be  made  at 
the  convenience  of  the  executors  can  make  no  difference. 
They  were  to  be  the  judges  of  their  convenience.  When- 
ever they  should  make  payment  within  the  year,  it  would 
be  presumed  that  then  was  the  convenient  time  for  pay- 
ment.' They  were  only  restricted  to  the  year.  But  the 
will  declares  that  payment  may  be  made  in  bonds  and 
stocks  at  their  cash  value  at  the  time  payment  shall  be 
made  within  the  year.  The  bonds  were  interest-paying 
bonds,  and  the  stocks  were  dividend-paying  stocks.  The 
cash  value  of  such  bonds  and  stocks,  at  any  particular 
time,  is  maile  up  of  their  value  as  representing  principal  or 
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capital  and  the  accruing  interest  or  dividend.  The  value 
thus  varies  with  the  nearness  or  remoteness  of  the  time 
when  the  next  dividend  will  be  declared  or  the  next  inter- 
est become  payable.  But  the  will  takes  no  notice  of  this 
enhancement  of  value.  The  payment  of  one  million  dol* 
lars  may  be  made  in  their  cash  value  at  the  time  of  such 
payment ;  no  iliore  and  no  less.  And  if  payment  shall  be 
made  in  cash  on  the  last  day  of  the  year  after  the  death  of 
the  testator,  the  payment  shall  be  of  the  sum  of  one  million 
dollars ;  no  more  and  no  less.  The  will  declares  that  such 
payment  in  either  mode  shall  be  full  payment  of  the  be- 
quest. How  then  can  interest  be  claimed  by  the  terms  of 
the  will  ? 

This  would  seem  to  be  a  full  and  complete  answer  to  the 
further  claim  of  the  trustee,  that  a  proper  construction  of 
the  bequest  in  question  shows  it  to  be  a  bequest  for  the 
maintenance  of  the  granddaughter  of  the  testator,  and  that 
so  the  bequest  carries  interest  from  the  death  of  the  testator, 
not  by  presumption  of  law,  but  by  the  will  itself. 

The  answer  is,  that  if  the  trustee  is  right  in  his  claim, 
that  the  will  itself  shows  the  bequest  to  be  given  for  the 
maintenance  of  the  granddaughter,  still  the  will  itself  de- 
clares that  the  payment  of  one  million  dollars  in  cash,  or  in 
stocks  and  bonds  at  their  cash  value,  at  anytime  within  one 
year  from  the  death  of  the  testator,  shall  be  full  payment 
of  the  bequest ;  not  full  payment  of  the  principal  sum, 
leaving  the  interest  unpaid,  but  full  payment,  principal  and 
interest,  if  there  could  be  any  interest.  Surely  the  testator 
had  the  right  to  say  how  large  the  bequest  should  be  which 
he  left  for  the  maintenance  of  his  granddaughter,  if  the 
trustee  is  correct  in  his  construction  of  the  will. 

But  is  he  correct  in  that  construction?  He  bases  his 
claim  upon  the  word  "best"  in  the  bequest.  He  presents 
the  point  thus : — "  The  will  provides,  whether  the  ability 
of  the  father  to  furnish  maintenance  for  his  daughter  should 
exist  or  not,  that  some  part  of  the  income  shall,  during  the 
infancy  of  the  daughter,  as  well  as  afterwards,  be  paid  to 
that  daughter.     It  '&  to  be  such  portion  ns  that  father  shall 
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consider  best.  Best  for  whom  ?  Not  best  for  the  trustee, 
to  diminish  his  own  natural  liability,  but  best  for  the  in- 
fant. What  else  could  be  best  for  such  infant  but  educa- 
tion and  maintenance  ?  "  But  many  other  things  might  be 
best.  It  might  be  best  to  withhold  rather  than  to  pay. 
Manifestly,  the  great  concern  of  the  testator,  in  bequeath- 
ing this  very  large  sum  of  money,  the  interest  of  which 
would  be  sixty  thousand  dollars  per  year,  was  the  welfare 
of  his  young  granddaughter,  who  was  just  entering  into 
womanhood.  There  was  greatly  more  danger  that  her 
father,  the  trustee,  would  pay  her  too  much  of  this  vast 
income  during  her  minority  than  that  he  would  pay  her  too 
little ;  and  during  such  time  it  seems  to  be  clear  that  the 
word  "  best,"  as  used  by  the  testator,  had  more  reference 
to  withholding  the  income  than  to  paying  it.  The  plain 
meaning  is, — pay  her  only  what  you  think  best.  We  think 
the  trustee's  construction  of  the  bequest  is  not  correct. 

We  therefore  advise  the  Superior  Court  that  the  plaintiff 
is  not  entitled  to  interest  till  the  end  of  one  year  from  the 
death  of  the  testator. 

In  this  opinion  the  other  judges  concurred. 


Theophiltjs  Brown  vs.  Oertn  S.  Eggleston  and 
ANOTHER,  Administrators. 

The  act  of  1882  (Session  Laws  1882,  p.  146),  provides  that  whenever  any 
person  shall  have  a  legal  claim  against  any  executor,  administrator, 
guardian  or  trustee,  for  moneys  paid  or  services  rendered  for  the  estate 
in  tlie  hands  of  such  executor,  &c,,  which  ought  equitably  to  be  paid 
from  such  estate,  the  amount  may  be  recovered  in  an  action  against 
such  executor,  &c.,  the  judgment  to  be  paid  wholly  out  of  such  estate. 
Certain  expenses  were  incurred  by  the  plaintiff  in  a  contest  over  two 
wills  of  a  decedent  that  were  presented  for  probate,  both  of  which  were 
disallowed,  and  administrators  appointed  on  the  estate.  Held  that  the 
expenses  thus  incurred  did  not  constitute  a  legal  claim  against  the  es- 
tate find  therefore  did  not  fall  within  the  statute. 


Digitized  by  VjOOQ IC 


MAY  TERM,  1885.  Ill 

Brown  v.  Eggleston. 

And  held  that  it  made  no  difference  that  the  expenses  were  incurred  at  the 
request  of  a  person  who  was  afterwards  appointed  one  of  the  adminis* 
trators,  and  who  after  appointment  promised  to  pay  them. 

And  that  it  would  have  made  no  difference  if  the  request  had  been  made 
after  the  appointment,  as  the  estate  would  not  be  liable  under  the  stat- 
ute unless  the  expenses  were  incurred  for  the  estate  and  were  such  as 
ought  equitably  to  be  paid  out  of  the  estate. 

The  only  remedy  in  that  case  would  haye  been  against  the  administrator  at 
whose  request  the  expenses  had  been  incurred,  who  would  be  person- 
aUy  liable  on  general  principles. 

The  statute  was  not  intended  1o  affect  the  relation  of  an  executor  or  ad- 
ministrator to  the  party  rendering  services  or  paying  money  for  the 
estate,  but  only  to  give  the  latter  a  right  of  action  against  the  estate  as 
a  cumulative  remedy. 

Sxpenses  incurred  by  an  administrator  before  his  appointment  can  be  al- 
lowed by  the  probate  court,  where  they  are  reasonable  and  have  been 
incurred  in  behalf  of  the  estate. 

Whether  the  term  *'  guardian  "  in  the  statute  should  not  be  construed  as 
including  conservators:  Quasre, 

A  conservator  acts  independently  of  his  ward,  and  in  all  his  transactions  Is 
alone  the  responsible  party.  Neither  a  conservator  nor  a  guardian  can 
bind  the  ward  or  his  estate  by  his  contracts. 

But  a  conservator  is  not  liable  for  debts  incurred  by  the  ward  before  his 
appointment.    Such  claims  remain  claims  against  the  ward  alone. 

A  judge  of  probate  has  no  power  to  direct  that  money  in  the  hands  of 
a  third  party  due  to  a  ward  shall  be  paid  to  the  conservator  to  satisfy  a 
balance  due  the  conservator.  Such  a  direction  is  not  a  judicial  order, 
and  would  be  invalid  as  not  within  the  jurisdiction  of  the  court 

Where  a  claim  was  made  by  the  representatives  of  a  deceased  ward  against 
the  person  making  the  payment  to  the  conservator  under  such  an  order, 
it  was  held  that  the  payment  would  be  a  good  accounting  for  so  much 
of  the  money  in  his  hands.  If  the  amount  was  really  due  the  conserva- 
tor from  the  estate  of  the  ward. 

[Argued  May  26th— decided  September  5th,  1885.] 

Action  for  moneys  expended  and  services  rendered, 
brought  by  appeal  from  the  judgment  of  a  justice  of  the 
peace  to  the  Court  of  Common  Pleas.  The  complaint  con- 
tained two  counts,  one  for  moneys  expended  and  services 
rendered  for  Sabrind  Main,  of  whose  estate  the  defendants 
were  administrators,  in  her  life  time,  and  the  other  for  mon- 
eys expended  and  services  rendered  for  the  defendants  as 
administrators  of  her  estate.  The  defendants  pleaded  the 
general  issue  and  a  set-off.  The  case  was  tried  to  the  court 
before  Mather^  J.^  and  the  following  facts  found : — 
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Asa  L.  Gallup  was  on  the  28d  of  October,  1878,  appointed 
conservator  of  Sabrina  Main,  the  intestate,  and  accepted 
the  trust.  She  died  on  the  8th  of  September,  1881,  and 
the  defendants  were  appointed  administrators  of  her  estate. 
The  probate  court  limited  six  months  for  the  presentation 
of  claims  by  creditors  of  the  estate,  within  which  time  the 
plaintiff  presented  his  claim,  but  Gallup  presented  no  claim. 
A  part  of  the  plaintiffs  claim  was  for  services  rendered  and 
expenses  incurred  in  the  appointment  of  one  Noyes  as  con- 
servator of  the  said  Sabrina,  previous  to  the  appointment 
of  Gallup  ;  a  part  for  like  services  and  expenses  in  the  ap- 
pointment of  Gallup  as  conservator;  a  part  for  services 
rendered  and  moneys  paid  for  the  benefit  of  said  Sabrina 
or  her  estate  at  the  request  of  Gallup  as  her  conservator ; 
and  a  part  for  services  rendered  and  expenses  incurred,  at; 
the  request  of  Alura  J.  Crandall,  one  of  the  defendants,  in 
the  hearing  before  the  probate  court  with  regard  to  the  pro- 
bate of  two  claimed  wills  of  the  said  Sabrina ;  for  which 
services  and  expenses  it  was  agreed  by  said  Crandall  as 
administratrix  that  a  reasonable  sum  should  be  paid. 

The  probate  court,  on  September  27th,  1881,  after  the 
death  of  said  Sabrina,  allowed  the  account  of  Gallup  as 
her  conservator,  showing  a  balance  due  him  from  her  estate 
of  |;34.56 ;  and  on  the  26th  of  October,  1881,  the  judge  of 
the  probate  court  directed  the  plaintiff  to  pay  that  sum  to 
Gallup  out  of  funds  of  the  estate  in  his  hands,  and  he  paid 
him  that  sum  accordingly.  This  sum  was  one  of  the  items 
which  the  plaintiff  claimed  to  recover  in  the  present  action. 

After  the  death  of  the  said  Sabrina  and  before  the  ap- 
pointment of  the  defendants  as  administrators,  the  plaintiff 
collected  $105  due  the  estate  for  rent  under  a  lease  made  by 
Gallup  as  her  conservator  in  her  lifetime. 

The  court  allowed  most  of  the  itenis  of  the  plaintiff's 
account,  including  the  above  $34.56,  charged  him  the  $105 
rent  received,  and  found  a  balance  due  him  of  $33.62,  for 
which  amount  and  costs  judgment  was  rendered  iu  hia 
favor.    The  defendants  appealed. 
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A.  B.  Craftz^  for  the  appellants. 

1.  The  first  count  is  for  an  indebtedness  contracted  by 
Sabrina  Main  personally  in  her  lifetime.  Of  the  services 
and  expenses  charged  those  pertaining  to  the  appointment 
of  the  successive  conservators  over  her  were  not  rendered 
or  paid  at  her  request,  and  so  created  no  personal  liability 
on  her  part.  Clowei  v.  Van  Antwerp^  4  Barb.,  416.  For 
the  services  and  expenses  after  the  conservator  was  ap- 
pointed, rendered  and  paid  out  at  his  request,  he  alone,  and 
not  she  or  her  estate,  is  liable.  Campbell  v.  Crandall^  2 
Root,  871 ;  Taylor  v.  Mygatt,  26  Cohn.,  184 ;  Burhe  v. 
Terry^  28  id.,  414 ;  Thacherv.  Binsmorey  6  Mass.,  299 ;  Fors- 
ter  v.  Fuller,  6  id.,  58 ;  Jones  v.  Bretoer,  1  Pick.,  317  ;  WaU 
lis  v.  BardwelU  126  Mass.,  366. 

2.  The  second  count  alleges  an  indebtedness  contracted 
by  the  administrators  for  the  benefit  of  the  estate.  But  for 
services  rendered  or  money  paid  at  the  request  of  the  admin- 
istrators they  are  liable  personally  and  not  as  administrators, 
and  no  suit  can  be  maintained  against  them  in  their  repre- 
sentative capacity  except  under  the  statute  of  1881  (acts  of 
1881,  ch.  61),  which  applies  only  to  the  case  of  services 
rendered  and  moneys  paid  "for  the  estate"  and  which 
"  should  justly  be  paid  out  of  such  estate.'*  Here  the  ser- 
vices rendered  were  in  the  unsuccessful  attempt  to  establish 
a  certain  document  as  the  will  of  the  intestate.  Such  ser- 
vices are  not  rendered  the  estate,  and  cannot  be  recovered 
of  the  administrators,  and  do  not  fall  within  the  statute. 
Leavenworth  v.  Marshall,  19  Conn.,  417.  If  the  services 
were  rendered  at  the  request  of  Alura  Crandall,  and  if  she 
afterwards  promised  to  pay  for  them,  she  may  be  personally 
responsible,  but  nobody  else. 

3.  The  balance  due  Gallup  as  conservator,  $34.66,  was  a 
claim  on  his  part  against  the  estate ;  but  it  should  have 
been  presented  by  him  against  the  estate  within  the  time 
limited,  and  not  having  been  so  presented  is  barred.  Nor- 
ton  V.  Strong,  1  Conn.,  66.  It  was  of  no  use  for  the  plaintiff 
to  present  it  as  a  part  of  his  claim.    He  had  no  right  to  pay 
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the  amount  to  Gallup  and  then  treat  it  as  a  claim  of  his  own, 
unless  as  assignee  of  it,  and  he  does  not  sue  as  suoh. 

4.  The  defendants  are  entitled  to  recover  the  sum  of  $105 
which  was  collected  by  the  plaintiff  after  the  death  of  the 
intestate  from  rents  due  the  estate.  Sanford  v.  Sat/es^  19 
Conn.,  591 ;  Gen.  Statutes,  p.  848,  sec.  9. 

A,  C.  Lippitty  for  the  appellee. 

The  material  questions  in  this  case  are : — (1.)  Whether 
the  several  items  in  the  plaintiffs  bill  of  particulars  not 
settled  in  the  lifetime  of  Sabrina  Main,  and  those  charges 
against  her  estate,  subsequent  to  her  decease,  to  the  amount 
found  by  the  court,  are  proper  charges  against  her  estate. 
(2.)  If  proper  charges,  whether  the  plaintiff  has  been  paid. 

1.  Sabrina  Main  was  put  under  the  charge  of  Noyes  as 
conservator  September  1st,  1877,  and  October  23d,  1878, 
under  the  charge  of  Gallup  as  conservator.  Gallup  con- 
tinued in  this  position  until  her  death,  September  8th,  1881, 
The  court  finds  that  his  account  was  settled  during  her  life- 
time, except  certain  items  of  which  a  part  were  for  expenses 
incurred  previous  to  the  appointment  of  Gallup  and  have 
not  been  paid.  These  are  charges  against  the  estate  ;  they 
certainly  are  not  against  the  conservator.  Norton  v.  Strong^ 
1  Conn.,  70,  71.  A  conservator's  duties  are  to  manage  the 
affairs  and  estate  of  his  ward  during  the  life  of  his  ward. 
He  is  but  the  agent  of  the  law. 

2.  The  rest  of  the  items  in  the  plaintiff's  bill  of  particu- 
lai*s  to  September,  1881,  were  services  rendered  and  money 
paid  for  the  benefit  of  said  Sabrina  or  her  estate  by  the 
plaintiff,  at  the  request  of  her  conservator,  Gallup.  None 
of  these  items  could,  in  any  way,  be  construed  to  be  a  debt 
of  the  conservator.  They  might  be  paid  by  him  out  of  the 
funds  in  his  hands  belonging  to  her  estate,  and  they  were  in 
fact  paid  and  discharged — settled.  The  items  from  Sep- 
tember 19th  to  26th,  1881,  were  for  services  rendered  and 
money  paid  for  the  benefit  of  her  estate. 

3.  The  item  of  $34.56  was  money  paid  October  26th,  1881, 
by  the  plaintiff  to  the  conservator  to  balance  his  account,  by 
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direction  of  the  judge  of  probate,  out  of  moneys  in  his 
hands,  to  wit,  $105,  rent  collected.  The  court  of  probate 
had  accepted  and  allowed  the  conservator's  account,  finding 
this  balance  in  his  favor.  The  plaintiff  paid  this  balance  to 
the  conservator,  out  of  funds  of  the  estate  in  his  hands,  by 
order  of  the  court.  This  left  the  conservator  with  no  claim 
against  the  estate,  and  the  plaintiff,  having  thus  paid  the 
conservator,  had  no  claim  on  him. 

4.  At  the  same  time,  with  the  consent  and  at  the  request 
of  Alura  J.  Crandall,  one  of  the  administrators  on  the  es- 
tate, he  paid  the  further  sum  of  $32  expense  incurred  .by 
him  at  her  request.  The  services  were  rendered  in  the  pro- 
bate court  in  connection  with  the  estate  of  which  she  be- 
came administratrix.  The  agreement  to  pay  was  after  her 
appointment  and  under  her  authority  as  administratrix.  It 
would  manifestly  be  a  great  hardship  to  require  the  executor 
or  custodian  of  a  will  to  present  it  to  court  under  the  pen- 
alty prescribed,  and  make  him  responsible,  personally,  for  all 
costs  and  expenses  in  the  event  that  it  should  not  be  ac- 
cepted as  the  will  of  the  testator.  The  law  does  not  so 
require, 

5.  Sabrina  Main  died  September  8th,  1881,  and  the  de- 
fendants were  appointed  administrators  October  25th,  1881. 
The  plaintiff  could  not  present  his  bill  to  the  conservator, 
for  his  duties  had  ceased ;  the  court  of  probate  and  admin- 
istrators had  succeeded.  He  presented  his  bill  to  the  admin- 
istrators in  conformity  with  law.  The  court  properly  allowed 
the  charges  in  his  bill  of  particulars  and  the  credit  therein 
given.   There  is  still  due  him,  as  found  by  the  court,  $33.62. 

Cabpbkteb,  J.  On  one  point  in  this  case  we  are  con- 
strained to  say  that  the  court  below  erred.  The  action  is 
against  the  administrators  of  an  intestate  estate,  the  com- 
plaint consisting  of  two  counts,  one  for  a  debt  incurred  by 
the  intestate  during  her  lifetime,  and  one  for  a  debt  accru- 
ing after  her  decease.  She  died  September  8th,  1881. 
After  her  death  two  instruments,  each  purporting  to  be 
her  last  will  and  testament,  were  presented  to  the  court  of 
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probate.  Both  were  contested  and  neither  was  approved  as 
her  last  will.  In  the  litigation  concerning  the  proposed 
wills  certain  expenses  were  incurred  by  the  plaintiff  at  the 
request  of  one  of  the  defendants,  and  she,  as  administratrix, 
agreed  that  a  reasonable  sum  should  be  paid  therefor.  The 
lexpenses  thus  incurred  were  allowed  by  the  court  below  to 
the  amount  of  $88  and  interest.  The  sum  thus  allowed, 
improperly  as  we  think,  amounts  to  more  than  the  balance 
found  due  to  the  plaintiff ;  hence  it  cannot  be  remitted,  but 
the  whole  judgment  must  be  reversed. 

This  court  held  in  Taylor  v.  Mygatt^  26  Conn.,  184,  that 
an  administrator  has  no  power  to  make  the  estate  a  debtor, 
^ven  for  expenses  legitimately  incurred  in  the  settlement  of 
the  estate,  but  that  such  expenses  are  claims  against  the 
administrator  personally.  See  also  Chambers  v.  JRobbins^  28 
Conn.,  644.  To  some  extent  this  is  now  changed  by 
statute.  Session  Laws  of  1882,  p.  146.  That  statute  is  as 
follows : — 

"  In  all  cases  in  which  any  person  shall  have  a  legal  claim 
against  any  executor,  administrator,  guardian  or  trustee, 
growing  out  of  moneys  paid  or  services  rendered  for  the 
estate  in  the  hands  of  such  executor,  administrator,  guardian 
or  trustee,  and  which  should  justly  be  paid  out  of  such  es- 
tate, an  action  at  law  may  be  brought  by  such  claimant 
against  such  executor,  &c.,  and  if  such  claim  shall  be  found 
to  be  a  just  one,  and  one  which  ought  equitably  to  be  paid 
out  of  such  estate,  judgment  may  be  rendered  in  favor  of 
such  claimj^nt  to  be  paid  wholly  out  of  the  estate.'* 

Obviously  this  statute  is  not  broad  enough  to  cover  this 
case.  The  claim  must' be  against  an  executor  or  adminis- 
trator, and  must  be  a  debt  contracted  by  him  in  his  repre- 
sentative capacity,  and  not  a  debt  contracted  by  some  other 
party  before  his  appointment;  and  by  the  express  terms  of 
the  statute  it  must  be  for  moneys  paid  or  services  rendered 
for  the  estate  in  the  hands  of  the  executor,  &c.  If  the 
title  to  the  estate  or  any  portion  of  it  was  in  dispute,  and 
expenses  were  incurred  by  the  administrators  in  defending 
it,  it  might  be  truthfully  said  that  such  expenses  were  in- 
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cnrred  for  the  estate,  and  they  might  well  be  recovered  of 
the  estate  under  this  statute.  But  no  one  would  presume 
to  claim  that  expenses  incurred  in  attacking  the  estate  or 
its  title  should  be  paid  from  it.  It  does  not  appear  whether 
the  expenses  allowed  were  incurred  in  endeavoring  to  estab- 
lish the  proposed  wills  or  in  resisting  them.  If  the  former, 
as  they  may  have  been,  then  they  were  incurred  in  a  wrong- 
ful attempt  to  divert  the  estate  from  its  legal  course,  and 
they  should  not  have  been  allowed.  If  the  latter,  then 
they  were  incurred  voluntarily,  by  parties  interested  in  de- 
feating thd  proposed  wills,  and  before  administration 
granted.  Although  such  action  may  have  been  in  the 
interest  of  the  estate,  yet  the  persons  so  acting  had  no 
power  to  bind  the  estate,  because  they  were  not  legally 
authorized  to  represent  it.  The  agreement  of  Alura  J. 
Crandall,  one  of  the  defendants,  that  the  expenses  should 
be  paid  out  of  the  estate,  cannot  bind  the  estate,  because 
she  had  no  power  to  make  such  an  agreement ;  certainly  not 
if  the  alleged  agreement  was  made  before  her  appointment. 
If  made  afterwards,  even  thq^  the  estate  is  not  liable,  un- 
less it  appears  that  the  money  paid  or  services  rendered 
were  for  the  estate,  and  *'  ought  equitably  to  be  paid  out  of 
the  estate ; "  and  there  is  no  such  finding  in  the  case.  But 
the  expenses  were  evidently  incurred  before  administration 
was  granted. 

The  statute  only  contemplates  expenses  incurred  by  ex- 
ecutora  or  administrators  legally  appointed  and  authorized 
to  act  as  such,  and  cannot  be  made  to  apply  to  expenses 
previously  incurred  by  interested  parties.  This  is  manifest 
from  the  further  provision  of  the  statute,  that  the  creditor 
may  at  his  election  pursue  his  legal  remedy  against  the 
executor  or  administrator  personally.  Of  course  nothing 
m  this  opinion  is  intended  to  prevent  the  court  of  probate 
from  allowing  to  the  administrators  in  their  administration 
account  any  just  and  reasonable  expenses  incurred  in  behalf 
of  the  estate  before  administration.  Upon  the  facts  as  they 
now  appear,  we  think  the  plaintiff  must  seek  his  remedy  in 
that  direction,  or  against  the  administratrix  personally. 
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The  first  three  items  of  the  plaintiflTs  account  accrued  in 
the  proceedings  to  appoint  conservators.  The  court  found 
that  they  were  reasonable  charges  for  services  rendered  and 
moneys  paid  out.  No  objection  is  made  that  the  services 
rendered  and  moneys  paid  were  not  for  the  benefit  of  the 
ward,  and  while  she  was  without  a  conservator ;  but  the 
objection  is  that  the  charges  should  have  been  made  against 
the  conservator  personally. 

The  charges  being  proper,  it  was  doubtless  the  duty  of 
the  conservator  to  pay  them  from  funds  in  his  hands  and 
charge  the  money  so  paid  in  his  account;  but  that  duty  de- 
volved on  him  as  conservator  and  did  not  make  him  a  debtor 
in  his  private  capacity.  When  the  right  to  charge  matured 
there  was  no  conservator.  Of  course  the  charge  could  only 
be  made  against  Mrs.  Main.  The  relation  of  debtor  and 
creditor  between  her  and  the  plaintiff  was  then  fixed,  and 
that  relation  was  not  disturbed  or  changed  by  the  appoint- 
ment of  a  conservator.  Hence,  if  a  suit  was  necessary,  she 
was  the  proper  party  during  her  lifetime  to  make  defend- 
ant, and  after  her  death  her  adj;ninistrators.  A  conservator 
cannot  be  made  personally  liable  for  existing  debts.  There 
may  be  some  liability  if  he  neglects  or  refuses  to  pay  or  pro- 
vide for  them,  but  that  liability  does  not  go  to  the  extent  of 
making  him  personally  a  debtor  to  the  creditor.  We  dis- 
cover no  error  in  allowing  these  items. 

A  portion  of  the  account  allowed  by  the  court  below  ac- 
crued while  the  intestate  and  her  estate  were  subject  to  the 
control  and  management  of  a  conservator.  The  defendant 
insisted  that  these  items,  if  proper  charges  at  all,  could  not 
be  charged  to  the  ward,  but  should  have  been  charged  to 
the  conservator.  The  court  ruled  otherwise,  and  that 
ruling  is  assigned  as  a  reason  of  appeal. 

An  executor  or  administrator,  as  we  have  seen,  has  no 
power  to  bind  the  estate  he  represents  by  contract,  except 
as  such  power  may  be  implied  from  the  statute  of  1882 
above  referred  to.  But  that  statute  was  not  in  force  when 
the  services  were  rendered  for  which  those  charges  were 
made.     Moreover,  the  statute  was  not  intended  to  affect 
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the  personal  liability  of  an  executor  or  administrator ;  its 
principal  object  seems  to  have  been  to  give  the  creditor  a 
right  to  collect  his  debt  from  the  estate  as  a  cumulative 
remedy.  So  that,  if  the  word  "  guardian  "  in  the  statute 
may  be  interpreted  as  including  conservatoi*s,  as  perhaps  it 
may,  still  the  statute  will  not  affect  the  question  now 
before  ns. 

It  has  been  repeatedly  decided  in  Massachusetts  that  a 
guardian  has  no  power  to  bind  the  ward  or  his  estate  by  his 
contract.  Thacher  v.  Din%morey  5  Mass.,  299 ;  Fonter  v. 
JFttZfor,  6  id.,  58 ;   Wallis  v.  Bardwell,  126  id.,  866. 

Administrators  and  guardians  in  this  respect  are  closely 
analogous  to  conservators.  The  powers  and  duties  of  a 
conservator  are  defined  in  a  general  way  by  statute.  He 
^  shall  have  the  charge  of  the  person  and  estate  of  such 
incapable  person ; "  "  the  conservator  shall  manage  all  the 
estate  of  his  ward,  and  apply  the  net  income  thereof,  and, 
if  necessary,  any  part  of  the  personal  estate,  to  support  him 
and  his  family  and  to  pay  his  debts,  and  may  sue  for  and 
collect  all  debts  due  to  him.'*  The  statute  neither  expressly 
nor  impliedly  authorizes  the  conservator  to  make  contracts 
in  the  name  of  the  ward,  and  the  ward  is  legally  incapable 
of  making  a  contract.  A  conservator,  unlike  an  overseer, 
acts  independently  of  his  ward,  and  in  nil  his  transactions 
he  alone  is  the  responsible  party.  He  is  not  however  bound 
to  contract  debts  and  pay  them  from  his  own  estate.  The 
law  places  in  his  hands  ample  means  for  supplying  himself 
with  funds  to  meet  all  his  obligations.  If  he  suffers  loss 
personally  it  must  be  through  his  own  neglect.  Sabrina 
Main  being  in  fact  and  in  law  incapable  of  making  a  con- 
tract when  the  services  were  rendered,  it  is  diflBcult  to  con- 
ceive how  she  or  her  estate  can  be  held  liable  ex  contractu. 

Again.  The  services  performed  by  the  plaintiff,  if  proper, 
should  have  been  performed  by  the  conservator.  The  find- 
ing shows  that  they  were  in  fact  performed  at  his  request. 
Regularly  he  should  have  paid  for  them  and  charged  the 
amount  paid  in  his  account.  Upon  the  presumption  that 
he  did  his  duty  we  must  presume  that  he  did  so,  and  that 
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the  amount  paid  was  included  in  the  balance  found  due 
him.  As  the  record  stands  these  items  seem  to  have  been 
erroneously  allowed. 

The  fifth  reason  of  appeal  is,  that  the  court  should  not 
have  allowed  the  sum  of  $34.56,  paid  by  the  plaintiff  to  the 
conservator  October  26th,  1881.  That  sum  was  paid  by 
direction  of  the  judge  of  the  probate  court.  There  is  no 
finding  that  the  administrators,  who  were  appointed  the 
day  before,  requested  the  payment.  The  objection  is  that 
the  claim  was  not  presented  to  the  administrators  as  a  claim 
against  the  estate  by  Mr.  Gallup,  and  that  there  was  no 
assignment  by  him  to  the  plaintiff,  although  the  plaintiff 
duly  presented  the  claim. 

We  do  not  understand  that  the  judge  of  probate  had  any 
power  to  direct  as  to  the  disposition  of  the  funds  in  the 
plaintiffs  hands.  It  was  a  mere  personal  direction  and  not 
a  judicial  order.  Even  if  the  probate  court  had  ordered  it, 
the  order  would  have  been  invalid,  because  it  was  a  matter 
not  within  its  jurisdiction.  So  far  as  we  can  see,  the  only 
way  to  relieve  the  transaction  from  being  a  gratuitous  pay- 
ment is  to  regard  it  as  a  purchase  by  the  plaintiff.  In  that 
event  he  could  only  recover  as  an  assignee  and  upon  a  com- 
plaint adapted  ta  the  facts.  There  is  therefore  a  technical 
difficulty  in  allowing  this  item  as  a  basis  of  recovery;  but 
there  was  no  diflSculty  in  allowing  it  as  a  set-off  to  the  de- 
mand against  the  plaintiff,  if  it  appeared  that  Mr.  Gallup 
was  justly  entitled  to  it,  and  that  the  estate  was  benefited 
to  that  amount.  We  think  that  the  court  might  properly 
treat  it  as  an  equitable  accounting  for  so  much  money. 
That  it  was  allowed  as  a  set-off  only  is  apparent  from  the 
fact  that  the  judgment  was  for  a  less  sum  than  the  amount 
erroneously  allowed. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

In  this  opinion  the  other  judges  concurred. 
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SUPEEME  COUET  OF  EEEOES, 

HELD  AT  NEW  HAVEN,  FOR  THE  COUNTY  OF 
NEW  HAVEN, 

ON  THE  FIRST  TUESDAY  OF  JUNE,  1885. 

Present, 

Pabk,  C.  J.,  Cabpenter,  Loomis,  Granger  and 
Stoddard,  Js.* 
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Rogers  &  Brother  v8.  Cephas  B.  Rogers  and  others. 

In  1858  two  brothers  named  Rogers  formed  a  copartnership  for  making 
silver-plated  spoons,  forks  and  knives,  nnder  the  name  of  '*  Rogers  <& 
Brother,"  and  in  the  following  year  a  corporation  was  organized  by 
them  of  the  same  name  and  for  the  same  business,  they  being  the  prin- 
cipal stockholders.  The  firm  and  afterwards  the  corporation  had 
adopted  and  nsed  as  a  trade-mark,  stamped  upon  the  backs  of  the 
articles  made,  "  ^Rogers  <&  Bro.  A  1."  In  1883  the  defendants,  a  firm 
consisting  of  three  partners  of  the  name  of  Rogers,  one  of  them  being 
C.  B.  Rogers,  under  the  name  of  **  C.  Rogers  <fc  Bros.,"  previously  en- 
gaged in  the  making  of  other  plated  ware,  entered  upon  the  same  man- 
ufacture and  stamped  upon  their  ware  in  the  same  way  the  following 
trade-mark,  **  C.  Rogers  &  Bros.  A  1."  It  was  found  that  the  word 
*'  Rogers  "  had  for  a  long  time  been  the  conspicuous  and  valuable  thing 
in  various  trade-marks  used  by  dififerent  concerns  upon  such  goods, 
and  that  the  defendants  in  commencing  the  manufacture  had  in  view 
the  popularity  in  the  market  of  plated  goods  bearing  a  stamp  with  that 
name,  but  that  they  used  the  stamp  to  designate  their  own  manufac- 
ture and  there  was  no  intentional  misrepresentation  on  their  part.  It 
also  appeared  that  the  mark  *'  A  1 "  was  in  common  use  as  a  designa* 
tion  of  the  quality  of  goods.  It  was  also  found  that  the  plaintiffs'  goods 
bore  a  very  high  reputation  in  the  market;  also  that  the  defendants' 
trade-mark  would  without  difficulty  be  distinguished  from  the  plain- 

*  Judge  Stoddabd  of  the  Superior  Court  sat  in  the  place  of  Judge 
?Asi)Kx,  absent  on  account  of  ill  health. 
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tiffs'  by  dealers  in  the  articles,  and  by  retail  buyers  who  looked  beyond 
the  word  "Rogers,"  but  that  retail  buyers  who  regarded  only  that 
word  would  be  liable  to  confound  one  with  the  other.  In  a  suit  for  an 
injunction  against  the  use  by  the  defendants  of  the  trade-mark  '*  C. 
Rogers  &  Bros.,"  and  also  against  the  use  of  the  word  ''Rogers"  in 
any  trade-mark  upon  such  goods,  it  was  held  that  an  injunction  ought 
not  to  be  granted  against  either.  (Two  judges  dissenting.) 
A  manufacturer  has  the  right  to  use  his  own  name  as  a  mark  upon  his 
goods  although  it  be  the  same  name  with  that  of  another  manufacturer 
of  the  same  goods,  who  makes  the  name  a  part  of  his  own  trade-mark, 
where  there  is  no  false  representation  in  such  use;  and  the  majority  of 
the  court  regarded  the  absence  of  all  fraudulent  designs  and  acts  as 
established  by  the  finding  of  facts  in  the  court  below. 

[Argued  June  8d— decided  August  21st,  1885.] 

Suit  for  an  injunction  against  the  use  by  the  defendants 
of  the  plaintiffs'  trade-mark,  for  an  account,  and  for  dam- 
ages ;  brought  to  the  Superior  Court  in  New  Haven  County. 
The  plaintiffs  were  a  joint  stock  corporation  by  the  name  of 
"  Rogers  &  Brother,"  and  the  defendants  a  copartnership 
by  the  name  of  "  C.  Rogers  &  Brothers."  The  case  was 
heard  before  Beardslef/yJ.^  ^nd  the  following  facts  found: — 

The  plaintiff  corporation  is  located  at  Waterbury,  in  this 
state.  Ever  since  its  organization,  in  December,  1859,  it 
has  been  extensively  engaged  in  the  manufacture  of  silver- 
plated  spoons,  forks  and  knives,  and  its  yearly  sales  of  such 
goods  have,  during  that  time,  increased  from  $50,000  to 
$500,000,  and  its  goods  have  had  and  have  a  high  repu- 
tation. 

About  the  year  1847,  three  brothers,  all  now  deceased, 
namely,  William,  Asa  H.  and  Simeon  S.  Rogers,  engaged 
in  the  manufacture  of  electro-silver-plated  spoons,  forks 
and  knives,  at  Hartford,  in  this  state,  under  the  copartner- 
ship name  of  "  Rogers  Brothers."  They  were  among  the 
first  in  this  country  to  apply  the  process  of  electro-plating 
to  the  manufacture  of  such  ware.  They  were  honest  and 
skillful  in  their  art  and  business,  and  by  reason  of  these 
personal  qualities,  as  well  as  the  then  novelty  of  the  art  of 
electro-plating,  the  goods  made  and  sold  by  them  under 
their  copartnership  name  obtained  a  high  reputation  in  the 
public  market.     The  spoons,  forks  and  knives  manufactured 
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by  them  were  stamped  thus :  "  *Roger8  Brothers  A  1,"  or 
"  *Rogers  Bros.  A  1 ; "  and  such  stamps  then  became  well 
known  in  the  trade  as  indicating  goods  manufactured  by 
that  firm,  and  were  stamped  upon  all  their  first  quality 
goods,  and  acquired  a  trade  value,  and  the  goods  became 
known  and  had  a  valuable  reputation  as  the  Rogers  goods. 

In  ,1853  the  copartnership  of  Rogers  Brothers  was  organ- 
ized into  a  joint  stock  corporation,  under  the  name  of  the 
Rogers  Brothers  Manufacturing  Company,  and  the  manu- 
facture of  electro-silver-plated  spoons,  forks  and  knives  was 
carried  on  by  the  corporation  at  Hartford  until  about  the 
year  1862 ;  and  during  all  that  time  the  spoons,  forks  and 
knives  so  manufactured  were  stamped  as  the  goods  manu- 
factured by  the  copartnership  which  preceded  the  corpora- 
tion had  been,  and  such  stamps  continued  to  be  well  known 
in  the  markets  as  indicating  the  goods  manufactured  at 
Hartford  by  the  concern  that  had  been  originally  estab- 
lished by  the  Rogers  brothers,  and  the  goods  continued  to 
have  the  valuable  reputation  before  mentioned. 

In  1856  Simeon  S.  Rogers,  one  of  the  brothers  forming 
the  original  copai-tnership,  but  having  xxo  employment  with 
the  above-mentioned  corporation,  made  some  business  con- 
nection with  the  Hartford  Manufacturing  Company,  a  cor- 
poration then  engaged  in  a  similar  business  with  the  Rogers 
Brothers  Manufacturing  Company  in  Hartford,  and  during 
such  connection  (which  continued  till  1858),  spoons,  forks 
and  knives  made  by  the  Hartford  Manufacturing  Company 
were  stamped  *^  Rogers  A  1,"  without  objection  from  either 
of  the  other  brothers  or  the  Rogers  Brothers  Manufacturing 
Company,  and  by  such  stamp  the  goods  manufactured  by 
the  Hartford  Manufacturing  Company  became  well  known 
in  the  public  market.  The  latter  company  was  engaged  in 
this  business  before  Simeon  Rogers  was  connected  with  it, 
but  did  not  then  use  any  stamp  which  had  the  name  Rogers 
in  it ;  and  after  the  connection  of  Simeon  Rogers  with  it 
ceased,  the  corporation  was  in  1869,  on  application  of  the 
Rogers  Brothers  Manufacturing  Company,  enjoined  against 
using  any  stamp  with  the  word  "  Rogers  "  in  it 
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In  1856  or  1857  William  Rogers,  another  of  the  brothers, 
being  then  the  president  of  the  Rogers  Brothers  Manufac-^ 
turing  Company,  disconnected  himself  from  that  concern, 
and  with  others  organized  a  new  corporation  in  the  same 
business,  under  the  name  of  "  Rogers,  Smith  &  Co.,"  and 
the  spoons,  knives  and  forks  manufactured  by  this  corpora- 
tion were  sent  into  the  market  stamped  "  *  ^  Rogers  & 
Co.,  A  1,"  or  "♦Rogers,  Smith  &  Co.,  A  1,"  and  these 
stamps  continued  to  be  so  used,  without  objection  from  any 
one,  until  about  the  year  1862 ;  and  the  goods  so  manu* 
factured  and  stamped  had  a  good  reputation  in  the  public 
market. 

In  1858  these  two  corporations  were  consolidated,  Wil- 
liam Rogers  becoming  president  of  both,  and  their  business 
was  conducted  as  if  one.  The  consolidation  was  confirmed 
by  the  General  Assembly  in  1862,  during  which  year  both 
corporations  failed. 

In  1858  Asa  H.  Rogers  and  Simeon  S.  Rogers,  two  of  the 
brothers,  formed  a  copartnership  in  Waterbury  under  the 
name  of  Rogers  &  Brother,  and,  under  that  name,  engaged 
in  the  manufacture  of  electro-silver-plated  ware.  The  part- 
nership adopted  and  used  in  its  business  the  stamp  '^  ♦Rog- 
ers &  Bro.,  A  V  and  stamped  the  same  upon  the  back  of 
the  shanks  of  all  its  first  quality  forks  and  spoons.  The 
said  Asa  and  Simeon  were  well  aware  that  their  name 
"  Rogers,"  as  a  part  of  the  stamps*  previously  used,  had 
already,  by  reason  of  its  use  in  those  connections,  upon 
spoons,  knives  and  forks  as  before  mentioned,  acquired  a 
reputation  of  value  in  the  public  market,  and  they  adopted, 
claiming  the  right  so  to  do,  their  partnership  name  and  said 
stamp  in  the  expectation  that  they  would  thereby  be  able 
to  avail  themselves  to  some  extent  of  the  reputation  exist- 
ing in  the  market  in  connection  with  the  manufactures  of 
the  Hartford  concerns  before  mentioned,  and  in  which  they 
had  been  two  of  the  three  constituting  the  firm  of  "Rogers 
Brothers,"  and  they  prepared  and  circulated  extensively 
among  the  trade  a  circular  setting  forth  this  fact. 

They  continued  to  carry  on  business  as  partners  until 
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December,  1859,  when  the  plaintiff  corporation  was  organ- 
ized, and  acquired  by  purchase  all  the  property  and  business 
of  the  firm,  including  its  stamp  and  good  will,  and  has  ever 
since  used  the  stamp  in  its  business,  always  stamping  it  upon 
all  its  first  quality  knives,  forks  and  spoons,  upon  the  back 
of  the  shank  of  the  forks  and  spoons,  and  this  use  of  the 
stamp  by  the  plaintiffs  was  never  objected  to  by  any  of  the 
brothers.  The  said  Asa  H.  and  Simeon  S.  were  associated 
with  others  in  the  formation  of  the  corporation,  and  became 
stockholders  and  ofiGicers  therein. 

In  1862  William  Rogers,  Asa  H.  Kegel's  and  Simeon  S. 
Rogers,  having  then  no  connection  with  the  plaintiff  com- 
pany, formed,  and  for  some  time  thereafter  continued  a 
business  connection  with  the  M eriden  Britannia  Company, 
a  corporation  located  at  Meriden,  under  certain  contracts, 
by  virtue  of  which  the  Britannia  Company  claimed  the 
right,  and  thereupon  commenced,  to  stamp  spoons,  forks 
and  knives  of  its  manufacture  with  the  stamp  "  1847,  Rog- 
ers Bros.  A  1,"  and  issued  to  the  trade  circulars,  recom- 
mending their  goods  so  stamped,  and  it  has  ever  since 
claimed  the  right  to  so  stamp  such  articles  of  its  manufac- 
ture, and,  under  such  claim,  it  has  put  upon  the  market  a 
very  large  amount  of  goods  so  stamped,  and  such  goods 
have  had  a  good  reputation  in  the  public  markets.  At  the 
time  this  connection  was  formed  by  the  three  Rogers 
brothers  with  the  Meriden  Britannia  Company  there  was 
no  other  company,  except  the  plaintiff,  doing  a  similar 
business,  and  using  a  stamp  which  had  the  word  "  Rogers  " 
in  it. 

In  the  year  1865  the  Meriden  Britannia  Company  ob- 
tained, by  arrangement  with  the  plaintiff  corporation,  a 
controlling  interest  in  its  stock,  and  the  plaintiff  corpora- 
tion became  also  interested  in  the  stock  of  the  Meriden 
Britannia  Company,  and  this  arrangement  has  ever  since 
continued  between  them.  The  motive  of  this  arrangement 
was  to  avoid  litigation  respecting  the  Rogers  name,  and  to 
provide  for  its  use  in  common  by  the  two  concerns. 

In  1866  William  Rogers  left  the  employment  of  the  Meri- 
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den  Britannia  Company,  and  a  copartnership  was  formed  in 
Hartford  under  the  name  of  "The  William  Rogers  Manu- 
facturing Company,"  for  the  purpose  of  manufacturing 
electro-silver-plated  spoons,  forks  and  knives,  with  which 
copartnership  he  remained  connected  until  he  returned  to 
the  Meriden  Britannia  Company  in  1868,  under  a  further 
contract.  This  company  adopted  and  used  the  stamps 
"JWm.  Rogers  &  Son,  A  A,"  and  "1865,  Wm.  Rogers 
Mfg.  Co.  A  A." 

In  1872  a  joint  stock  corporation  was  formed,  under  the 
same  name,  to  succeed  the  copartnership  of  the  William 
Rogers  Manufacturing  Company,  and  to  carry  on  the  same 
business,  and  this  corporation  has  ever  since  carried  on  such 
manufacture  extensively,  the  plaintiff  corporation  and  the 
Meriden  Britannia  Company  having  had  for  several  years  a 
half  interest  therein  ;  and  it  continued  and  still  continues 
to  use  said  stamps. 

During  the  period  of  manufacture  by  the  copartnership 
and  corporation  of  the  William  Rogers  Manufacturing  Com- 
pany, the  goods  manufactured  by  such  concerns  respectively 
have  been  stamped  with  said  stamps,  and  sent  into  the  mar- 
ket in  large  quantities ;  the  concerns  respectively  claiming 
the  right  so  to  do ;  and  such  goods  so  stamped  have  had 
and  have  a  good  reputation  in  the  market. 

In  June,  1871,  Asa  H.  Rogers  and  William  H.  Watrous 
formed  a  copartnership  for  the  manufacture  of  electro-silver- 
plated  spoons,  forks  and  knives,  in  Hartford,  under  the 
name  of  "  W.  H.  Watrous,"  but  Asa  H.  Rogers  was  not 
publicly  known  as  interested  therein,  although  he  gave  his 
time  and  service  to  it  from  January  to  September,  1871, 
and  was  an  equal  partner  with  Watrous. 

In  September,  1871,  a  joint  stock  corporation  was  formed, 
under  the  name  of  the  "  Rogers  Cutlery  Company,"  to  carry 
on  the  same  business.  The  stockholders  appearing  upon 
the  stock  book  of  the  company  were  Theodore  Rogers  of 
Waterbury,  who  was  not  of  the  family  of  the  Rogers 
brothers  before  mentioned,  but  a  salesman  with  the  plain- 
tiff corporation,  H.  H.  Moore,  W.  H.  Watrois  and  the 
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^•ife  of  the  latter.  Theodore  Rogers  was  the  onlj*"  person 
of  the  name  of  Rogera  openly  known  to  be  connected  with 
the  company  or  its  name.  Asa  H.  Rogers  was  never  openly 
connected  with  this  corporation  upon  its  records,  but  was 
the  real  owner  of  one-half  of  its  stock. 

The  spoons,  forks  and  knives  made  by  this  corporation 
were  stamped  with  a  stamp  containing  the  word  "  Rogers," 
and  were  sent  into  the  market  from  1872  to  March  14th, 
1879,  so  stamped,  the  knives  in  considerable  quantities,  the 
spoons  and  forks  not  to  any  great  extent. 

In  March,  1879,  an  arrangement  was  made  between  the 
William  Rogers  Manufacturing  Company  and  the  corpora- 
tion of  the  Rogers  Cutlery  Company,  by  which  there  was 
an  exchange  of  stock,  and  both  companies  came  under  the 
same  management,  and  the  president  of  the  Rogers  Cutlery 
Company  became  president  and  manager  of  both  companies. 
Since  this  arrangement  the  Rogers  Cutlery  Company  has 
stamped  its  knives  generally  with  the  stamp  "  Rogers  Cut- 
lery Company,"  and  it  has  issued  business  circulars  to  the 
trade. 

Since  the  arrangement,  before  mentioned,  of  March,  1879, 
the  two  concerns,  the  William  Rogers  Manufacturing  Com- 
pany and  the  Rogers  Cutlery  Company,  although,  for  pur- 
poses of  trade  and  in  public,  keeping  up  their  distinct 
organizations  and  names  and  stamps,  have  been  in  fact  and 
actual  operation  but  one  concern,  and  both  under  the  super- 
intendence and  management  of  W.  H.  Watrous ;  and  besides 
the  stamps  before  mentioned,  they  have  also  sometimes  used 
the  stamp  "Rogers  Silver  Plate  Co."  upon  job  lots  of 
spoons  and  goods.  There  is  no  company,  in  fact,  of  the 
name  of  the  Rogers  Silver  Plate  Co.,  and  the  stamp  was 
arbitrarily  adopted  by  these  corporations  for  the  special 
purpose  mentioned. 

In  1862  the  Hartford  corporation  of  Rogers,  Smith  & 
Company,  before  mentioned,  failed  and  went  into  insol- 
vency by  assignment  in  the  probate  court  of  Hartford. 
Soon  after  a  new  corporation  was  formed  in  New  Haven 
under  that  name,  and  which  purchased  the  assets  of  that 
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corporation,  for  the  purpose  of  manufacturing  electro-silver- 
plated  spoons,  forks  and  knives.  About  1863  this  corpor- 
ation sold  out  to  the  Meriden  Britannia  Company,  and 
its  business  was  removed  to  Meriden,  and  its  nominal 
organization  has  been  ever  since  kept  up,  but  its  business 
has  been  actually  carried  on  by  the  Meriden  Britannia  Com- 
pany, and  that  has  been  so  understood  by  the  trade  gene- 
rally. From  the  organization  of  the  corporation  to  the 
present  time  large  quantities  of  goods  have  been  sent 
into  the  market  stamped  with  its  name,  and  the  corpora 
tion  has  been  held  out  to  the  public  as  carrying  on  an  inde 
pendent  manufacture,  and  their  business  has  been  kept 
separate  and  distinct.  Neither  of  the  Rogers  brothers  be- 
fore mentioned  has  been  in  any  way  directly  connected 
with  this  corporation. 

In  1866  a  joint  stock  corporation  was  formed  at  Meriden 
under  the  name  of  A.  H.  &  S.  S.  Rogere  Brothers,  in  pur- 
suance of  a  contract  between  the  Meriden  Britannia  Com- 
pany and  Asa  and  Simeon  Rogers  ;  and  spoons,  knives  and 
forks  were  thereafter,  to  a  very  limited  extent,  sent  into  the 
market  by  the  Meriden  Britannia  Company  stamped  "  A.  S. 
&  S.  S.  Rogers  Brothers."  The  corporation,  although  hav- 
ing a  nominal  organization,  never  actually  manufactured 
goods. 

Of  these  several  concerns,  with  which  the  three  Rogers 
brothers,  or  some  of  them,  were  connected,  none  has  been 
in  business  since  1862,  except  as  herein  before  found. 

The  goods  made  by  the  Meriden  Britannia  Company, 
William  Rogers  Manufacturing  Company,  Rogers  Cutlery 
Company,  and  the  plaintiflf,  and  stamped  as  aforesaid,  have 
always  been  equal  to  or  better  than  the  goods  made  by  the 
three  Rogers  brothers,  and  have  always  had  a  high  reputa- 
tion in  the  market. 

In  1863,  and  until  the  arrangement  above  stated  of  the 
Meriden  Britannia  Company  with  the  plaintiff  corporation 
in  1865,  that  company  was  the  only  competitor  of  the 
plaintiff  using  a  "Rogers"  stamp. 

The  plaintiff  corporation   of  Waterburj^  the   Meriden 


Digitized  by 


Google 


JUNE  TERM,  1885.  129 

Bogers  <&  Brother  v.  Rogers. 

Britannia  Company  of  Meriden,  the  William  Rogers  Manu- 
facturing Company,  and  the  Rogers  Cutlery  Company  of 
Hartford,  although  having  had,  to  a  certain  extent,  com- 
mon stock  interests,  as  before  stated,  have  conducted  their 
respective  manufacturing  business  and  made  their  sales  in- 
dependently of  each  other  and  in  the  same  manner  as  before 
such  arrangements  of  stock  interests.  They  have  been  com- 
petitors in  the  public  markets.  Each  has  claimed  for  itself 
the  manufacture  of  a  superior  quality  of  goods.  Each  has 
claimed  in  certain  advertising  circulars  to  be  the  manufac- 
turer of  the  only  "genuine  Rogers"  goods,  and  to  be 
legitimately  entitled  to  the  reputation  which  was  attached 
to  the  original  ''  Rogei*s  Brothers." 

All  the  goods  made  by  the  plaintiff  stamped  with  said 
stamps  have  been  of  superior  quality,  and  have  had  a  high 
reputation  in  the  market.  The  standard  of  quality  adopted 
and  used  by  the  three  Rogers  brothers  has  not  only  been 
maintained,  but  the  amount  of  silver  put  upon  the  goods 
has  been  from  time  to  time  increased,  and  the  quantity  of 
silver  now  used  by  the  plaintiff  is  twenty-five  per  cent,  in 
excess  of  that  used  by  Rogers  Brothers.  The  plaintiff  has 
also  from  time  to  time  made  improvements  in  the  style  and 
workmanship  of  its  goods,  and  has  greatly  improved  the 
quality  of  its  spoons  by  thickening  the  shanks. 

The  reputation  of  the  plaintiff's  goods  is  very  much 
higher  than  was  that  of  the  goods  made  by  the  copart- 
nerships, Rogers  &  Brother  and  Rogers  Brothers,  and  the 
plaintiff's  knives,  forks  and  spoons  are  of  a  quality  much 
superior  to  those  made  by  those  copartnerships  or  by  any 
other  party  prior  to  the  organization  of  the  plaintiff  corpo- 
ration. Said  stamp  of  the  plaintiff  has  never  been  used 
except  upon  first  quality  goods,  and  the  use  of  the  same 
has  been  and  is  of  great  value  to  the  business  of  the 
plaintiff. 

By  reason  of  the  numerous  stamps  on  spoons,  forks  and 

knives  containing  the  word  "  Rogers,"  as  before  mentioned, 

and  of  the  efforts  of  the  various  concerns  who  have  used 

such  stamps  since  1847  to  promote  the  sales  of  their  goods 

Vol.  lui.— 9 
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as  "Rogers  goods,"  the  word  "Rogers"  has  become  the 
conspicuous  and  familiar  part  of  such  stamps  with  a  large 
class  of  retail  buyers ;  and  while  jobbers  and  dealers,  and 
those  retail  buyers  who  are  informed  of  the  facts,  readily 
distinguish  between  the  stamps  of  the  different  manufacto- 
.  ries  by  the  words  or  symbols  which  such  stamps  do  not  pos- 
sess in  common,  those  retail  buyers  of  the  articles  who  b.uy 
by  the  stamp  or  the  single  article,  look  only  to  the  word 
"  Rogers,"  and  are  for  this  reason  liable  to  confound  the 
various  stamps  ;  but  generally  the  retail  buyers  who  desire 
any  information  on  the  subject  of  the^  manufacture  of  the 
goods,  rely  upon  the  dealer  for  such  information. 

The  plaintiff  corporation,  since  its  organization,  has  cir- 
culated price  lists  and  advertisements  extensively  in  the 
markets  and  among  the  trade. 

William  Rogers  died  in  1873,  Simeon  S.  Rogers*  in  1874, 
Asa  H.  Rogers  in  1876. 

In  the  year  1866  the  defendants,  who  are  brothers,  formed 
at  Meriden  their  present  copartnership  under  its  present 
name  of  C.  Rogers  &  Brothers,  and  there  commenced  the 
manufacture  and  sale  of  electro-silver-plated  coffin  trim- 
mings. From  that  time  to  the  present  they  have  carried 
on  business  at  the  same  place,  and  under  the  same  copart- 
nership name.  The  business  so  carried  on  has  been  princi- 
pally the  manufacture  and  sale  of  electro-silver-plated  coffin 
trimmings,  but  for  several  yeai^  they  have  also  dealt  in  and 
held  themselves  out  to  the  public  as  manufacturers  of  a 
large  variety  of  articles  of  furniture  hardware,  and  of  elec- 
tro-silver-plated spoons,  forks  and  knives.  The  articles  of 
furniture  hardware  dealt  in  by  them  have  been  partly  of 
their  own  manufacture ;  the  spoons,  knives  and  forks  wholly 
of  the  manufacture  of  othei*s,  except  as  they  were  at  one 
time  connected  with  Charles  Parker,  under  an  arrangfement 
which  appears  in  the  case  of  Meriden  Britannia  Company  v. 
Parker,  39  Conn.,  450. 

The  defendants  have  never  stamped  any  of  their  goods 
with  any  mark,  name  or  trade-mark,  except  as  the  spoons, 
knives  and  forks  made  by  them  recently  have  been  stamped 
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as  herein  stated.  Daring  the  year  prior  to  the  commence- 
ment of  this  suit  the  defendants  made  extensive  prepara- 
tions and  a  large  investment  of  capital  for  the  purpose  of 
carrying  on  the  manufacture  of  silver-plated  spoons,  forks 
and  knives,  in  connection  with  their  other  manufacturing 
business.  Including  this  manufactory,  their  present  invest- 
ment of  capital  is  between  $800,000  and  $400,000,  and  they 
employ  about  two.  hundred  hands.  Their  business  has 
gradually  increased,  and  is  now,  and  for  some  time  has 
been,  large  and  extensive,  being  carried  on  in  all  parts  of 
the  United  States,  and,  to  some  extent,  in  the  British  prov- 
inces. They  employ  several  local  agencies  and  numerous 
traveling  salesmen,  and  have  acquired  in  such  business  an 
extended  and  valuable  business  reputation,  doing  a  business 
in  coffin  trimmings  averaging  from  $45,000  to  $60,000  a 
year.  A  little  less  than  one  fourth  of  their  customers  deal 
in  silver-plated  spoons,  forks  and  knives. 

Since  they  have  engaged  in  the  manufacture  of  silver- 
plated  spoons,  forks  and  knives  they  have  stamped  upon  the 
articles  so  manufactured  by  them,  "  C.  Rogers  &  Bros.  A 
V  and  they  have  sent  such  goods  into  the  market  mainly 
by  their  usual  agencies  and  salesmen. 

This  stamp,  "  C.  Rogers  &  Bros.  A  1,"  is  stamped  upon 
the  backs  of  the  shanks  of  the  spoons  and  forks  in  the  same 
manner  and  place  as  the  plaintifFs  goods  are  and  have  been 
stamped.  The  method  of  stamping  their  name  upon  such 
articles  manufactured  by  them,  and  the  locality  of  the  stamp 
upon  the  article,  has  been  that  commonly  employed  by  man- 
ufacturers of  such  silver-plated  articles  for  many  years. 
The  mark  "Al"  has  been  frequently  used  by  manufac- 
turers of  such  ware  for  many  years  as  a  mark  of  quality, 
and  is  so  regarded  in  trade. 

The  purpose  of  the  defendants  in  stamping  their  firm 
name  upon  the  spoons,  forks  and  knives  so  manufactured 
by  them  has  been  to  indicate  to  the  public  that  they  are  the 
manufacturers  of  the  goods  so  stamped.  But  the  defend- 
ants in  commencing  the  manufacture  of  such  articles  had 
in  view  the  popularity  in  the  market  of  such  goods  bearing 
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a  stamp  containing  the  word  "  Rogers,"  and  one  induce- 
ment to  commencing  such  manufacture  was  the  advantage 
they  might  derive  from  having  their  goods  so  stamped.  The 
allegations  of  fraudulent  design  and  acts  on  their  part  con- 
tained in  articles  eleven  to  sixteen  of  the  complaint  are 
found  not  to  be  true. 

Between  the  stamps  so  used  by  the  defendants  and  the 
stamps  used  by  the  plaintiff  upon  similar  articles  manufac- 
tured by  them  respectively,  the  dealers  and  jobbers  in  such 
articles  have  no  difficulty  in  distinguishing.  And  this  is 
also  true  of  those  retail  buyers  who  look  beyond  the  word 
"  Rogers ; "  but  those  who  regard  the  word  "  Rogers  "  only 
would  be  liable  to  confound  one  with  the  other,  as  in  the 
case  of  the  various  **  Rogers "  stamps  before  mentioned. 
Retail  buyers  sufficiently  acquainted  with  the  various  "Rog- 
ers "  stamps  in  the  market,  to  distinguish  between  the  same, 
would  have  no  difficulty  in  distinguishing  between  the  two 
stamps  of  the  plaintiff  and  defendants,  but  the  general 
resemblance  between  the  two  stamps  is  such  that  a  per- 
son knowing  that  of  the  plaintiff  and  not  knowing  that  of 
the  defendants,  might,  upon  referring  to  it,  but  not  reading 
it  attentively,  mistake  it  for  that  of  the  plaintiff. 

Upon  the  foregoing  facts  the  plaintiff  claimed,  and^asked 
the  court  to  hold,  as  follows  : — 

1.  That  the  defendants  should  be  enjoined  from  the  use 
of  the  combination  of  words,  "C.  Rogers  &  Bros.,"  on 
silver-plated  knives,  spoons  and  forks. 

2.  That  the  defendants  should  be  enjoined  from  such  use 
of  the  word  "  Rogers  "  as  a  part  of  any  stamp  or  mark  on 
the  shank  of  silver-plated  spoons  and  forks,  in  connection 
with  or  without  the  letters  and  figure,  "  Al,"  as  that  pur- 
chasers will  be  liable  to  believe  that  spoons  and  forks  so 
marked  and  made  by  the  defendants  were  made  by  the 
plaintiff. 

8.  That  the  defendants  should  be  enjoined  from  the  use 
of  the  word  "  Rogers  "  in  any  way,  as  a  stamp  upon  silver- 
plated  knives,  spoons  and  forks. 
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But  the  court  overruled  these  claims,  and  rendered  judg- 
ment for  the  defendants.     The  plaintiff  appealed. 

F.  Ohamherlin  and  0.  S.  Piatt,  with  whom  were  J.  P. 
Piatt  and  JTl  iZ.  Mills,  for  the  appellants. 

The  plaintiffs  are  lawfully  and  honestly  using  the  stamp 
"•Rogers  &  Bro.,  Al,"  upon  silver-plated  spoons,  forks 
and  knives,  and  have  used  and  advertised  said  stamp  as 
their  trade-mark  continuously  since  1859.  The  defendants, 
members  of  another  family,  and  previously  engaged  in  the 
manufacture  of  plated  cofBn  trimmings,  were  induced, 
among  other  things,  by  the  popularity  of  the  Rogei*s 
goods,  and  the  advantage  they  might  derive  from  stamp- 
ing such  goods  with  that  name,  to  commence  the  manufac- 
ture and  sale  of  silver-plated  spoons,  knives  and  forks,  and 
have  stamped  the  same  "  C.  Rogers  &  Bros.,  A  1,"  so  that 
the  goods  of  the  defendants  are  liable  to  be  mistaken  for 
goods  of  the  plaintiffs. 

Except  as  associated  with  Charles  Parker  in  the  use  of 
this  same  stamp  (which  use  was  enjoined  by  the  court  in 
Meriden  Britannia  Co.  v.  Parker,  39  Conn.,  450),  the  de- 
fendants have  never,  until  the  spoon  and  fork  business 
herein  complained  of  was  commenced,  used  any  stamp, 
mark  or  trade-mark  upon  any  of  their  goods,  which  include 
silver-plated  coffin  trimmings  and  a  large  variety  of  articles 
of  furniture  hardware,  and  of  electro-silver-plated  spoons, 
forks  and  knives.  The  defendants,  in  commencing  the 
manufacture  of  such  articles,  had  in  view  the  popularity 
iu  the  market  of  the  simitar  goods  bearing  a  stamp  contain- 
ing the  word  "Rogers,"  and  one  inducement  to  commencing 
it  was  the  advantage  they  might  derive  from  having  the 
goods  so  stamped. 

This  stamp,"  C.  Rogers  &  Bros.  Al,"  is  stamped  upon 
the  backs  of  the  shanks  of  the  spoons  and  forks  in  the  same 
manner  and  place  as  the  plaintiffs'  goods  are  and  have  been 
stamped.  The  similarity  of  the  stamps  best  appears  upon 
the  goods  themselves  as  they  are  before  the  court ;  but  the 
court  below  has  found  that  "  the  general  resemblance  be* 
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tween  the  two  is  such  that  one  knowing  that  of  the  plaintiff 
and  not  knowing  that  of  the  defendants,  might,  upon  refer- 
ring to  it,  but  not  reading  it  attentively,  mistake  it  for  that 
of  the  plaintiffs ; "  and  that  "  those  who  regard  the  word 
*  Rogers '  only  would  be  liable  to  confound  one  with  the 
other." 

The  pleadings  of  the  plaintiffs  set  forth  substantially  the 
foregoing  facts,  and  allege  that  the  defendants  commenced 
the  manufacture  of  silver-plated  spoons,  knives  and  forks, 
and  stamped  them  *^  G.  Rogers  &  Bros.  A  1,'*  and  that  said 
stamp  is  a  close  imitation  of  the  plaintiffs'  stamp  "  *Rogefs 
&  Bro.  A 1 ;  *'  also  that  the  plaintiffs,  on  the  first  day  of 
August,  1883,  requested  the  defendants  to  cease  using  the 
stamp  so  used  by  them  as  aforesaid,  which  they  refused  to 
do.  The  defendants  not  denying  such  request,  it  is  deemed 
to  be  admitted ;  and  they  also  admit  that  they  have  so  used 
said  stamp  and  claim  the  right  so  to  do.  The  use  by  the 
respective  parties  of  the  marks  "  *Rogers  &  Bro.  A  1 " 
and  ^*'  C.  Rogers  &  Bros.  A 1,"  is  admitted  substantially  as 
alleged  by  the  plaintiffs. 

But  the  defendants  deny  any  fraudulent  intent  and  acts, 
as  set  forth  in  paragraphs  eleven  to  sixteen  of  the  complaint, 
and  aver  that  they  use  their  own  partnership  name,  believ- 
ing they  have  the  right  so  to  do — stamping  it  upon  their 
manufactured  articles  in  the  usual  manner,  and  for  the  sole 
purpose  of  indicating  that  such  articles  were  manufactured 
by  them,  and  availing  themselves  of  the  reputation  which 
they  have  acquired  in  the  public  markets.  The  principal 
contention  between  the  parties  in  their  pleadings  grows  out 
of  the  allegations  of  positive  fraudulent  acts,  or  of  con- 
structive fraud  resulting  from  the  acts,  set  forth  in  the 
paragraphs  of  the  complaint  mentioned. 

The  affirmative  allegations  of  the  plaintiffs  are  met  by  the. 
affirmative,  counter  and  inconsistent  allegations  of  the  de- 
fendants ;  thus  creating  an  issue  to  be  passed  upon  by  the 
trier,  who  distinctly  negatives  the  claim  of  the  defendants 
in  the  finding  that  the  "  popularity  which  the  defendants 
had  in  view,  and  of  which  they  wished  to  derive  the  advan- 
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tege,"  was  not  that  which  they  (the  defendants)  had  ac- 
quired in  their  business,  but  was  *^the  popularity  in  the 
markets  of  spoons,  knives  and  forks  bearing  a  stamp  con- 
taining the  word  *  Rogers,'  "  and  which  it  clearly  appears, 
from  the  facts  proved,  had  been  established  by  the  plaintiffs 
and  others,  under  whom  the  defendants  do  not  claim.  He 
then  finds  that  "  the  allegations  of  fraudulent  design  and 
acts  on  their  part,  contained  in  articles  eleven  to  sixteen  of 
the  complaint,  are  found  not  true." 

The  defendants,  quoting  only  the  last  sentence  of  this 
finding,  claim  that  the  element  of  fraud  ^*  is  negatived  in 
every  form  "  and  entirely  eliminated  from  the  case.  But 
the  plaintiffs  contend  that  the  effect  of  the  finding  is  not  to 
strike  out  from  the  case  all  fraud,  but  to  convey  accurately 
to  this  court  the  precise  fraud  which  the  defendants  had  in 
mind  as  the  **  inducement  to  commence  the  business,"  and 
which  they  are  seeking  to  accomplish.  To  do  this  the  court 
finds  that — (1)  **  The  business  of  the  defendants  has  been 
principally  the  manufacture  and  sale  of  silver-plated  coffin 
tiimmings."  (2)  "  The  spoons  and  forks  dealt  in  by  them 
have  been  wholly  of  the  manufacture  of  others,  except  as 
they  were  connected  with  Charles  Parker."  (3)  "  They 
never  have  stamped  any  of  their  goods  with  any  mark,  name 
or  trade-mark,  except  as  the  spoons  and  forks  made  by  them 
recently  have. been  stamped  as  before  stated."  (4)  "The 
purpose  of  the  defendants  in  stamping  their  firm  name  upon 
the  spoons,  etc.,  manufactured  by  them,  has  been  to  indicate 
that  they  were  the  manufacturers.  But  the  defendants,  in 
commencing  the  manufacture  of  such  articles,  had  in  view 
the  popularity  of  goods  bearing  a  stamp  containing  the 
word  ^Rogers,'  and  one  inducement  to  commencing  such 
manufacture  was  the  advantage  they  might  derive  from 
having  goods  so  stamped." 

Actuated  by  these  motives  they  have  put  this  stamp  upon 
their  spoons,  knives  and  forks,  and  without  other  represen- 
tations, simply  sent  out  the  goods  so  marked,  allowing  the 
stamp  to  secure  to  them  such  advantage  as  it  necessarily 
must.    No  direct  representations,'  outside  of  their  stamp, 
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were  needed,  and  they  were  careful  so  to  conduct  them- 
selves that  extrinsic  acts  of  fraud  could  not  be  proved 
against  them.  And  so  the  court  below  has  set  out  the 
facts,  stating  explicitly  the  knowledge,  animus,  inducement 
and  circumstances  of  their  "commencement"  of  the  manu- 
facture and  use  of  the  stamp,  and  then  finding  that  allega- 
tions of  other  fraudulent  acts  and  design  were  not  true. 

The  stamp  "  *Rogers  &  Bro.  A  1 "  is  the  plaintiffs'  trade- 
mark, and  not  merely  a  trade  name,  which  they  use  in  their 
business,  as  the  defendants  have  used  their  partnership  name 
*'  C.  Rogers  &  Brothers"  without  stamping  it  on  their  goods 
— not  merely  "  Rogers  "  or  their  own  corporate  name  "  Rog- 
ers &  Brother,"  but  "  ♦  "  (the  symbol),  "  Rogers  "  (the 
name),  "  &"  (the  connecting  character),  "  Bro."  (the  abbre- 
viation)— all  connected  and  allocated,  and  used  with  the  affix 
"  A  1."  Thus  connected  and  stamped  upon  our  goods,  this 
is  our  trade-mark.  Its  use,  and  the  purpose  of  its  use,  by 
the  plaintiffs,  are  set  forth  and  admitted  in  the  pleadings. 
The  pleadings  allege  and  admit  that  the  plaintiffis  have 
always  used  this  stamp  for  the  purpose  of  indicating  the 
maker  of  the  goods. 

"  That  any  name,  symbol  or  device,  adopted  by  an  indi- 
vidual, corporation  or  business  firm  for  the  purpose  of  desig- 
nating the  origin  or  ownersliip  of  goods  manufactured  by 
them,  will  be  protected  as  a  trade-mark,  is  well  settled  law. 
The  name  of  a  corporation  or  a  partnership  accomplishing 
the  same  object,  will  be  protected  upon  the  same  principle." 
Holmes^  Booth  ^  Mayden  v.  Holmes^  Booth  ^  Atwood  Manf. 
Co.^  37  Conn.,  292.  This  name  is  the  best  possible  trade- 
mark, as  it,  of  itself  and  by  its  own  force,  shows  the  origin 
of  the  goods  and  the  name  of  the  manufacturer. 

Upton,  in  discussing  the  question  what  constitutes  a  trade- 
mark which  will  be  entitled  to  protection,  after  a  review  of 
the  cases,  and  the  opinions  of  eminent  judges,  says : — "  The 
simplest  case  of  a  trade-mark  fulfilling  the  condition  of  the 
law,  and  thereby  entitling  him  who  adopts  it  to  protection 
in  its  exclusive  use,  is  the  name  and  address  of  the  manu- 
facturer."    Upton  on  Trade-Marks,  99.     "  It  is  precisely  to 
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the  extent  that  any  name,  device  or  symbol,  adopted  as  a 
designation  for  merchandise,  is  effectual  in  performing  the 
office  of  the  name  and  address  of  the  manufacturer,  that  it 
complies  with  the  essential  requisite  to  the  acquisition  of 
an  exclusive  right  to  its  use."  Id.,  102.  After  referring 
on  pages  109-112  to  the  cases  of  Thompson  v.  Winchester 
(" Thompsonian  Medicines"),  Singleton  v.  Bolton  ("Dr. 
Johnson's  Yellow  Ointment"),  and  Canham  v.  Jones  Q^Yel- 
no's  Vegetable  Syrup "),  as  cases  where  the  name  of  the 
person  had  acquired,  as  to  those  medicines,  such  generic 
meaning  as  not  to  be  a  proper  trade-mark,  he  says,  on  page 
113: — *' These  several  cases  of  exceptions  to  the  general 
rule,  for  the  reasons  which  make  them  exceptional  cases, 
serve  to  illustrate  the  character  of  the  principle  upon  which 
the  general  rule  is  based.  Certainly  no  name  or  mark  or 
symbol  that  can  be  devised  more  faithfully  fulfills  the 
condition  of  designating  the  origin  or  ownership  of  the 
manufactured  article  than  the  name  and  address  of  the 
manufacturer.  But  when  this  precise  name  has  been  pre- 
viously adopted,  and  has  become  known  as  the  brand  or 
trade-mark  for  the  production  of  the  particular  person 
whose  name  it  is,  if  it  be  used  by  another  person  who 
happens  to  have  the  same  name  as  a  designation  for  his  pro- 
duction of  a  similar  character,  it  is  obvious  that  by  reason 
of  its  previous  adoption  and  notoriety  it  altogether  fails  to 
distinguish  and  identify  the  manufacture  of  the  second 
party,  and  on  the  contrary,  that  such  use  must  necessarily 
operate  (as  in  such  cases  no  doubt  was  the  design,)  to  pro- 
duce the  belief  on  the  part  of  the  public  that  they  are  the 
productions  of  the  principal  manufacturer,  with  whose 
goods  it  has  become  identified."     Id. 

Given  a  trade-mark  which,  through  a  quarter  of  a  century 
of  honest  work,  has  come  to  be  a  guaranty  of  the  highest 
excellence  of  the  goods  which  bear  it,  which  has  become 
known  as  the  synonym  of  honest  goods  in  all  the  markets 
of  America,  and  which,  having  been  stamped  upon  each 
article  of  the  plaintiffs'  goods,  "  has  become  of  very  great 
value"  to  them ;  can  a  new  manufactnrer,  knowing  the  popu* 
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larity  of  the  stamp,  and  entering  upon  a  similar  manufac- 
ture with  a  view  to  the  advantages  which  he  may  derive 
from  such  popularity,  stamp  his  similar  articles  with  sub- 
stantially the  same  stamp,  and  start  off  in  business  with  the 
advantage  of  prestige  and  reputation  which  the  plaintiffs 
have  so  built  up  and  earned?  Manifestly  such  a  thing 
would  be  a  gross  injustice. 

But  these  defendants  are  obliged  to  reply:  "Yes;  he 
may  if  his  family  name  happens  to  be  the  leading  and  sig- 
nificant word  in  the  trade-mark."  Is  the  reply  sustained  ? 
and  upon  what  possible  ground?  The  defendants'  only 
response  to  this  question  is  the  iteration  and  reiteration  of 
the  proposition — "  Every  man  has  a  right  to  do  business  in 
his  own  name." 

This  general  proposition — with  the  qualification  that  he 
so  do  his  business  that  he  does  not,  in  intent  or  result,  in- 
jure his  neighbor  previously  established  in  the  same  busi- 
ness, may  be  admitted.  That  Charles  Parker  cannot  use 
the  stamp  here  used  by  the  defendants,  even  when  used  by 
request  of  the  defendants  and  in  the  manufacture  of  goods 
for  the  defendants,  has  been  decided  by  this  court  in  39 
Conn.,  460,  as  we  have  seen. 

In  deciding  this  question  of  infringement,  the  only  differ- 
ence between  the  case  of  one  who  uses  his  own  name  for  a 
stamp  and  one  who  uses  a  name  not  his  own,  is,  that  in  favor 
of  the  owner  of  the  stamp  claimed  to  have  been  imitated 
and  infringed,  the  former  is  presumed  to  use  it  for  an  hon- 
est purpose,  while  as  to  the  latter  fraud  is  presumed.  In 
Parker's  case  the  injunction  was  issued  in  spite  of  a  clear 
finding  of  good  faith,  on  the  ground  that  the  injury  to  the 
plaintiffis  was  the  same.  The  wrong  to  the  plaintiffs  here  is 
precisely  what  it  was  to  the  Meriden  Britannia  Co.  in  Par- 
ker's case — the  injurious  appropriation  of  the  good  will  of 
the  plaintiffs'  business,  and  of  the  popularity  of  their  goods 
in  the  markets. 

But  here  the  finding,  while  negating  certain  affirmative 
allegations  of  the  plaintiffs,  and  also  affirmative  averments 
of  the  defendants  in  reply,  expressly  finds  all  necessary 
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fraud  in  the  following  clause : — ^^  The  defendants,  in  com- 
mencing the  manufacture  of  such  articles,  had  in  view  the 
popularity  in  the  market  of  such  goods  bearing  a  stamp 
containing  the  word  ^Sogers,'  and  one  inducement  to  com« 
mencing  such  manufacture  was  the  advantage  thej  might 
derive  from  having  their  goods  so  stamped." 

The  '^  necessary  consequence  of  their  acts,"  in  manufac- 
turing by  their  own  hand,  and  selling,  the  same  goods,  bear- 
ing the  same  stamp,  which  they  had  previously  sold  when 
manufactured  for  them  by  Parker,  in  pursuance  of  their 
contracts  with  him,  would  be  to  inflict  upon  the  present 
plaintiffs  damage  similar  to  that  which,  they  had  inflicted 
upon  the  Meriden  Britannia  Co.  by  the  former  infringe- 
ment, and  to  obtain  for  themselves  alone  profits  which  had 
before  been  divided  between  them  and  Parker. 

Our  case  in  this  aspect  is  like  that  of  Royal  Baking  Pow^ 
der  Co.  v.  McQuade  (U.  S.  Circuit  Court,  Illinois  District), 
Cox's  Trade-Mark  Cases,  671,  in  which  Judge  Blodgett 
says : — "  I  think  it  is  very  manifest  that  there  was  an  inten- 
tion on  the  part  of  the  manufacturer  of  this,  the  defendant's 
powder,  to  obtain  the  benefit  of  whatever  labor  and  effort 
the  complainant  has  used  to  give  reputation  and  character 
to  his  goods."  And  like  that  of  Trainor  in  which  Judge 
Clifford  says : — *'  Of  course,  they  meant  to  secure  to  their 
goods  a  preference  which  they  otherwise  would  not  have 
commanded;  and  it  is  difficult,  if  not  impossible,  to  see 
how  any  such  advantage  could  be  gained,  unless  the  simu- 
lated trade-mark  would  enable  them  to  sell  their  fabric  as 
that  of  the  injured  party."  Trainor's  Case^  101  U.  S. 
Reps.,  67. 

The  "of  course"  which  Judge  Clifford  acts  upon,  is 
here  anticipated  by  the  express  finding  of  the  trier.  This 
finding  plainly  indicates  a  purpose  of  the  defendants  (in 
commencing  this  manufacture)  to  infringe  the  plaintiffs' 
trade-mark,  and  appropriate  to  their  advantage  its  popu- 
larity as  containing  the  word  "  Rogers."  It  is  equivalent  to 
a  finding  that  they  intended  to  '*  invade  the  property  of  the 
plaintiffs."     Wotherspoon  v.  Currie^  L.  R.,  5  H:  L.  Cas.,  508. 
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And  "that  the  object  was  to  obtain  a  slice  o.I  the  large 
business  carried  on  by  the  plaintifib."  Baggallay,  L.  J., 
in  Massam  v.  Thorley^%  Cattle  Food  Co,^  L.  R.,  14  Ch.  Div., 
768-781.  Such  use  must  necessarily  operate  (as  in  such 
cases  no  doubt  was  the  design,)  to  produce  the  belief  on  the 
part  of  the  public  that  they  are  the  productions  of  the  first 
manufacturer,  with  whose  goods  it  (the  name)  has  become 
identified."  Upton  on  Trade-Marks,  113.  In  his  opinion 
in  the  case  of  William  Rogern  Manf.  Co.  v.  Rogers  ^  Spurr 
Manf.  Co,,  11  Fed.  Rep.,  495,  Judge  Lowell  says : — "  Even 
if  we  grant  all  that  has  been  said  about  the  freedom  to  use 
names  (and  I  grant  upon  that  subject  much  more  than  has 
been  argued,  for  I  set  no  limits  to  that,  freedom,  excepting 
interference  with  acquired  rights),  the  books  are  full  of 
cases  in  which  defendants  have  been  restrained  from  using 
their  own  names  in  a  way  to  appropriate  the  good  will  of  a 
business  already  established  by  others  of  that  name.  Croft  y. 
Day,  7  Beav.,  84 ;  Metzler  v.  Wood,  L.  R.,  8  Ch.  Div.,  606  ; 
Fxillwood  V.  Fullwood,  L.  R.,  9  id.,  176 ;  Levy  v.  Walker^ 
L.  R.,  10  id.,  436 ;  Massam  v.  Thorley's  Cattle  Food  Co.,  L. 
R.,  14  id.,  748 ;  McLean  v.  Fleming,  96  U.  S.  Reps.,  245 ; 
Devlin  v.  Devlin,  69  N.  York,  212 ;  Filkins  v.  Blaokman,  13 
Blatch.,  440 ;  Stonebraker  v.  Stonehraker,  83  Maryl.,  252 ; 
Shaver  v.  Shaver,  54  Iowa,  208  ;  Churton  v.  Douglas,  Johns. 
(Eng.),  174.  And  see  25  Albany  L.  Jour.,  205.  All  these 
cases  in  equity  depend  upon  an  appropriation  by  one  person 
of  the  reputation  of  another,  sometimes  actually  fraudu- 
lent, and  sometimes  only  constructively  so." 

One  of  the  defendants'  briefs  in  the  former  hearing  of 
this  case  opens  as  follows  : — "  It  is  more  than  thirty  years 
since  Lord  Justice  Knight  Bbucb  made  his  memorable  dec- 
laration in  Burgess  v.  Burgess,  17  Eng.  Law  &  Eq.,  267, 
that  "  all  the  Queen's  subjects  have  a  right,  if  thej  will,  to 
manufacture  and  sell  pickles  and  sauces,  and  not  the  less 
that  their  fathers  have  done  so  before  them.  All  the  Queen's 
subjects  have  a  right  to  sell  them  in  their  own  names,  and 
not  the  less  so  that  they  bear  the  same  name  as  their  fathers ; 
and  nothing  else  has  been  done  in  that  which  is  the  question 
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before  us.**  But  a  quarter  of  a  century  later  (in  1880),  in 
the  highest  court  in  Great  Britain,  Lord  Justice  James  says 
of  that  decision : — "  Now  Burgess  v.  Burgess  has  really  been 
very  much  misunderstood  if  it  has  been  understood  to  say 
that  anybody  can  always  use  his  own  name,  as  a  description 
of  an  article,  whatever  may  be  the  consequence  of  it,  or 
whatever  may  be  the  motive  for  doing  it,  or  whatever  may 
be  the  result  of  it."  Thus  the  highest  court  in  Great 
Britain  is  in  accord  with  the  late  utterance  of  Judge  Low- 
ell in  our  United  States  Circuit  Court  above  quoted. 

This  stamp,  which  the  defendants  propose  to  use  as  a 
trade-mark  upon  their  goods,  serves  them  better  than  an- 
other, only  as  "  securing  the  advantage  of  a  popularity " 
not  belonging  to  them,  and  of  which  they  cannot  possess 
themselves  without  damage  to  the  plaintiffs.  This,  it  is 
found,  induced  them  to  commence  the  business.  In  short, 
they  adopted  this  business  to  ^^  secure  the  advantage  they 
might  derive"  from  this  stamp.  This  a  court  of  equity 
will  not  permit.  Common  honesty  would  suggest  the 
adoption  of  a  stamp  to  protect  one's  own  business;  here 
a  business  is  adopted,  the  ^4nducement"  to  which  is  that 
the  defendants  hope  to  be  allowed  to  make  use  of  a  stamp 
which  will  steal  another*s  business. 

0.  jB.  Ingersoll  and  C.  E.  Mitchell^  with  whom  was  (?.  A. 
Fat/y  for  the  appellees. 

First. — ^The  facts  of  the  record  compel  the  plaintiff  to 
this  position  of  law — that  the  plaintiff,  as  a  manufacturer 
of  electro-silver-plated  spoons  and  forks,  may  (apart  from 
contract)  have  such  a  right  of  trade-mark  in  the  word 
"Rogers  "  that  no  other  person  lawfully  engaged  in  a  simi- 
lar manufacture  under  that  personal  name  can,  as  against 
the  plaintiff,  stamp  the  goods  of  his  manufacture  with  his 
own  name,  in  the  manner  customary  with  silver-plated 
spoon  and  fork  manufacturers,  to  indicate  the  name  of  the 
manufacturer  of  their  goods.  It  is  safe  to  say  that,  within 
the  entire  range  of  English  law,  no  decided  case  has  yet 
been  recorded  to  support  this  proposition.    On  the  contrary, 
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we  submit  that  no  manufacturer  can  gain  a  right  of  trade- 
mark in  his  personal  name  merely,  as  against  another  manu* 
facturer  bearing  the  same  name.  For  the  office  of  a  trade- 
mark  is  to  distinguish  the  goods  of  the  manufacturer  using 
it  from  the  goods  of  every  other  manufacturer  of  the  same 
article  dealing  in  the  same  market ;  and  this  a  personal 
name  may  not  do.  And  therein  lies  the  occasion  for  a 
trade-war*  or  symbol,  having  in  itself  an  absolute  distinc- 
tiveness, as  a  substitute  for  the  personal  name  of  the  trader. 
Such  symbol  can  have  no  significance  but  its  own.  It  can 
point  to  one  trader  only — the  one  whose  exclusive  symbol 
it  is.  And,  therefore,  it  cannot  be  innocently  copied  by 
any  other  trader.  Nor,  if  used  by  another  than  the  one 
whose  goods  it  distinguishes,  can  such  use  ever  be  rightful. 
And  this  irrespective  of  motive  ;  for  the  injury  to  the  one 
whose  right  to  use  such  symbol  is  exclusive  is  the  same, 
whether  the  motive  of  the  infringer  be  evil  or  innocent. 
But  a  personal  name  cannot,  necessarily,  have  this  distinc- 
tive and  exclusive  significance.  It  must  always  be  liable  to 
confusion  with  the  same  name  when  belonging,  by  an  equal 
birth-right,  to  other  traders  in  the  same  market.  These  are 
elementary  principles.  They  are  illustrated  by  the  follow- 
ing cases :  Meneely  v.  Meneely^  62  N.  York,  427 ;  Carmiehel 
V.  Latimer,  11  R.  Isl.,  895  ;  Faber  v.  Faber,  49  Barb.,  858  ; 
Clark  V.  Clark,  25  Barb.,  76 ;  Williams  v.  Brooks,  50  Conn., 
280 ;  Canal  Co.  v.  Clark,  18  Wall.,  811 ;  McLean  v.  Flem- 
ing, 96  U.  S.  Reps.,  245 ;  Comstock  v.  Moore,  18  How.  Pr. 
R.,  424 ;  0-ilman  v.  Hunnewell,  122  Mass.,  189.  And,  there- 
fore, the  U.  S.  trade-mark  act  of  1870  forbade  the  registry 
of  any  trade-mark  consistiug  of  the  ^^name  of  a  person, 
firm  or  corporation  only,  unaccompanied  by  a  mark  suffi- 
cient to  distinguish  it  from  the  same  name  when  used  by 
other  persons."  And  the  English  "Trade-mark  Registra- 
tion Act "  of  1875,  88  and  89  Vict.,  c.  91,  only  recognizes 
"the  name  of  an  individual  or  firm,"  as  a  trade-mark,  when 
it  is  "  printed,  impressed  or  woven  in  some  particular  and 
distinctive  manner." 

But  the  right  of  the  manufacturer  to  protection  against 
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another's  fraudulent  personation  of  himself  by  means  of  a 
personal  name  is,  none  the  less,  obvious  and  adequate.  And 
the  cases  of  this  sort  are  abundant.  They  fall  into  two 
general  classes — (1)  where  the  complaining  manufacturer's 
name  has  been  assumed  by  another,  to  whom  the  name  does 
not  rightfully  belong,  for  the  purpose  of  personation  ;  or, 
(2)  where  the  personation  is  effected  by  a  person  to  whom 
the  name  does  rightfully  belong  but  who  so  uses  it,  by 
means  of  accompanying  false  devices,  as  to  induce  the  belief 
that  it  is  not  his  own  name  but  is  the  name  of  the  com- 
plaining manufacturer.  In  both  these  classes  of  cases  the 
fraud  will  be  stopped — ^in  the  one  case  the  fraudulent  as- 
sumption of  the  name,  in  the  other  the  use  of  the  false 
devices.  In  the  fii-st  of  these  classes  the  personation  is 
commonly  attempted  by  the  organization  of  a  corporatior 
under  an  assumed  personal  name.  The  cases  particularly 
relied  on  by  the  plaintiff  here,  William  Rogers  Manf.  Co,  v. 
Roger%  ^  Spurr  Manf.  Co.^  11  Fed.  Rep.,  496,  Holmes  v. 
Holmes,  37  Conn.,  278,  and  The '  Thorley  Cattle  Food  Case, 
42  L.  J.,  N.  S.,  851,  and  L.  R.,  14  Ch.  Div.,  748,  are  of  this 
class.  The  Q-lenfield  Starch  Case  (  Wotherspoon  v.  Currie}, 
L.  R.,  6  H.  L.  Cas.,  508,  is  within  the  same  principle.  In 
Meriden  Britannia  Co.  v.  Parker,  89  Conn.,  460,  both  plain- 
tiff and  defendant  were  using  in  their  stamps  an  assumed 
personal  name.  The  court  held  that  the  name  constituting 
a  part  of  the  plaintiff's  stamp  was  that  of  the  persons 
actually  concerned  in  the  manufacture  of  the  plaintiff's 
goods  (which  was  not  the  case  with  the  defendant),  and, 
therefore,  the  entire  mark  was  entitled  to  protection.  But 
it  still  refused  to  enjoin  the  use  of  "the  mere  name."  In 
the  other  class  of  cases,  we  have  noticed,  the  false  persona- 
tion is  accomplished  by  fraudulent  devices  connected  with 
the  use  of  the  defendant's  rightful  name — the  effect  of  the 
devices  being  to  pervert  the  rightful  significance  of  the 
name.  Holloway  v.  Holloway,  13  Beav.,  209 ;  Burgess  v. 
Burgess,  3  De  6.,  M.  &  G.,  896 ;  James  v.  James,  L.  R.,  13 
Eq.,  421 ;  Fullwood  v.  Fullwood,  L.  R.,  9  Cb.  Div.,  176 ; 
and  Clark  v.  Clark^  supra, — are  familiar  instances  of  this 
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class.  The  Thorley  Cattle  Food  Oaae^  in  one  of  its  aspects,  also 
comes  within  it.  In  all  of  these  cases  the  use  of  the  fraud- 
ulent devices  was  enjoined,  but  in  none  of  them  the  use  of 
the  name  without  the  devices.  In  the  editor's  note  to  Meri" 
den  Britannia  Co.  v.  Parker^  in  12  Am.  Reports,  401,  the 
cases  of  this  class  are  collected,  with  the  conclusion  that 
*'  in  such  cases  the  use  of  such  (connected)  mark  or  device 
or  the  practice  of  such  acts  will  be  restrained,  but  not  the 
use  of  the  name." 

The  present  case  cannot  be  brought  within  either  of 
these  two  classes  of  cases.  The  firm  name  stamped  by  the 
defendants  upon  the  goods  of  their  manufacture  is  the  firm 
name  under  which,  as  the  record  finds,  they  have  carried 
on  business  as  manufacturers  for  nearly  twenty  years  and 
which  has  a  valuable  reputation  in  the  markets  of  the  coun- 
tr}\  And  "  Rogers  "  is  the  birth-name  of  each  one  of  the 
several  members  of  the  firm.  The  finding  expressly  negates 
the  use  by  the  defendants  of  any  devices  or  practice  of  any 
arts,  to  give  to  the  use  of  their  own  name  any  wrongful 
significance.  And  the  only  error,  complained  of  in  the 
plaintiffs  appeal  is  that  the  court  below  did  not  enjoin  tlie 
defendants  from  stamping  either  their  firm  name  merely,  or 
their  family  name  of  "  Rogers  "  merely,  upon  their  goods. 

Second, — The  record  not  only  negates  the  specific  allega- 
tions of  fraud  contained  in  the  complaint,  but  it  expressly 
finds  that  "  the  purpose  of  the  defendants  in  stamping  their 
firm  name  upon  the  spoons  and  forks  so  manufactured  has 
been  to  indicate  to  the  public  that  they  are  the  manufac- 
turers of  the  goods  so  stamped."  It  is  not  possible,  by  any- 
thing else  in  the  finding,  to  distort  this  into  a  finding  that 
the  purpose  of  the  defendants  has  been  to  indicate  to  the 
public  that  the  plaintiffs  are  the  manufacturers  of  the  goods 
so  stamped.  But  suppose  the  inference  to  be  admissible, 
that  the  motive  of  the  defendants  in  engaging  in  the  silver- 
plated  spoon  and  fork  manufacture,  and  stamping  the  goods 
of  their  manufacture  with  their  name,  was  to  profit  by  the 
popularity  that  had  already  been  given  to  the  "  Rogers " 
name  in  such  manufacture.    How  can  the  existence  of  any 
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such  mental  motive,  whether  as  hope,  expectation  or  pur- 
pose, rightfully  debar  the  defendants  from  engaging  in  such 
business  under  their  own  name,  or,  when  so  engaged  in  it, 
from  carrying  it  on  in  precisely  the  same  manner  that  they 
might  cany  it  on  had  their  names  not  happened  to  be 
Rogers?  The  injury  complained  of  by  the  plaintiff  is  that 
purchasers  mistake  the  defendants'  name,  when  stamped 
upon  spoons  and  forks,  for  the  plaintiff's  name.  Is  this 
injury  affected,  in  any  degree,  by  the  motive  of  the  defen- 
dants ?  Clearly,  the  liability  to  mistake  by  the  purchaser 
is  equally  great  whether  a  good  or  a  bad  motive  be  imputed 
to  the  defendants.  In  the  recent  case  of  Singer  Machine 
Manufacturers  v.  Wilson^  L.  R.,  8  App.  Cas.,  391,  it  is  said: 
"But  if  a  man  has  legitimately  a  right  to  the  property  in 
an  exclusive  use  of  a  name,  it  is  of  small  account  to  him 
should  it  be  invaded,  whether  the  invasion  comes  from  a 
purpose  to  deceive,  or  from  ignorance  or  inadvertence,  or 
an  honest  misconception  of  the  relative  rights  of  the 
parties."  And  so,  conversely,  it  must  also  be  true  that  if  a 
man  has  not  legitimately  a  property  right  in  the  exclusive 
use  of  a  name,  his  inquiry  into  the  motive  of  another  man, 
who  has  an  equal  right  to  the  use  of  the  name,  is  immate- 
rial. Clearly,  the  right  to  such  exclusive  use  cannot  depend 
either  upon  the  good  motive  of  the  man  asserting  it  or  the 
bad  motive  of  the  man  denying  it.  It  would  be  a  curious 
injunction  which  should  restrain  a  certain  act,  or  not,  ac- 
cording to  the  intention  of  the  defendant  in  doing  the  act. 
And,  therefore,  as  we  have  seen,  in  Burgess  v.  Burgess^  SoU 
loway  V.  Holloway^  James  v.  James^  Fullwood  v.  Fullwood^ 
and  the  other  cases  of  their  class  cited,  where  the  purpose 
of  the  defendant  to  avail  himself  of  the  trade  reputation  of 
the  plaintiff  was  clearly  manifested  by  the  fi-audulent  devi- 
ces with  which  he  accompanied  the  use  of  his  name,  the 
use  of  the  name  was,  in  no  instance,  enjoined ;  although 
in  every  case  the  accompanying  devices  were  enjoined. 
The  inconvenience  that  may  result  from  the  common  use  of 
a  name  to  which  each  party  has  equal  right  is  damnum 
absque  injurid. 

Vol.  lui.— 10 
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Third, — The  plaintiflTs  conduct  disentitles  it  to  the  relief 
asked.  The  very  principle  which  it  invokes  against  the 
defendants  is  fatal  to  its  own  case.  It  is  itself  sailing  under 
false  colors.  Its  corporate  name  was  taken  and  the  record 
and  even  the  complaint  itself  shows,  that  its  stamp  is  and 
has  been  used  for  the  purpose  of  inducing  the  public  to 
believe  that  its  goods  are  made  by  "  the  genuine  and  origi- 
nal Rogers  brothers,"  that  is,  by  William,  Asa  and  Simeon 
Rogers,  who  carried  on  the  manufacture  of  similar  goods  at 
Hartford  as  the  copartnership  of  Rogers  Brothers  from 
1847  to  1853,  and  by  whose  personal  efforts  the  original 
"Rogers"  reputation  was  created,  but  who  are  all  long 
since  dead.  The  record  shows  that  the  plaintiff  is  now 
falsely  holding  itself  out  as  carrying  on  a  business  which 
was  thus  established  by  these  brothers  at  Hartford  in  1847, 
and  by  them  thereafter  removed  to  the  plaintiffs  present 
factory  in  Waterbury.  Equity  will  never  enjoin  a  trade- 
mark that  tells  the  truth.  Nor  will  it  protect  a  trade-mark 
that  tells  an  untruth.  The  defendants'  mark  tells  the  truth. 
The  plaintiffs  mark  tells  an  untruth.  The  plaintiff  thus 
"places  itself  beyond  the  pale  of  the  protection  of  the 
law."  Upton  on  Trade-marks,  p.  30.  Nor  would  the  plain- 
tiffs case  be  aided  if  the  original  Rogers  brothers  had 
ever  attempted  to  confer  upon  the  plaintiff  the  right  to 
thus  hold  themselves  out  to  the  public.  "  The  privilege  of 
deceiving  the  public,  even  for  their  own  benefit,  is  not  a 
legitimate  subject  of  commerce."  Partridge  v.  Menck^  1 
How.  Court  of  App.  Cases,  558,  and  Cox's  Trade -mark 
Cases,  72.  And  since  the  Leather  Cloth  Company  Case^  11 
H.  L.  Cases,  623,  this  principle  has  been  firmly  imbedded 
in  the  law  of  trade-marks.  It  has  received  recent  recogni- 
tion by  the  Supreme  Court  of  the  United  States  in  ilfan- 
hattan  Medicine  Co.  v.  Wood^  108  U.  S.  Reps.,  218. 

Stoddard,  J.  As  we  understand  the  finding  and  rulings 
of  the  Superior  Court,  practically  the  only  question  left  for 
the  determination  of  this  court  is  in  respect  to  the  plain- 
tiffs exclusive  right,  as  against  these  defendants,  to  stamp 
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the  word  "  Rogers  '*  upon  silver-plated  flat  ware,  such  as 
knives,  forks,  spoons,  etc.  In  considering  this  subject  it 
must  constantly  be  borne  in  mind  that  all  questions  of  fact 
are  finally  disposed  of  by  the  Superior  Court,  and  that  this 
court  cannot,  even  by  inference,  supplement  such  finding, 
or  supply  omitted  facts.  Under  our  practice  this  court  is 
controlled  by  the  finding  as  it  comes  to  us.  The  case 
stands  upon  an  answer  denying  the  material  allegations  of 
the  complaint,  and  in  so  far  as  the  Superior  Court  omitted 
to  find  true  the  allegations  and  claims  of  the  plaintiff,  those 
allegations  and  claims  must  be  regarded  as  not  proved. 

The  defendants  stamped  upon  the  shanks  of  spoons  and 
forks  manufactured  by  them  the  combination  of  words 
«  C.  Rogers  &  Bros.  Al."  The  plaintiffs'  stamp  is  «  ♦  Rog- 
ers &  Bro.  Al."  The  finding  states  in  detail  the  use  by 
several  different  partnerships  or  corporations  of  stamps  all 
bearing  the  common  and  distinctive  word  *'  Rogers,"  and 
differing  from  each  other  in  all  other  material  respects 
except  in  the  use  of  this  common  and  conspicuous  word 
"Rogers,"  one  concern  using  a  stamp  with  the  word  "Rog- 
ers "  alone.  The  finding  then  proceeds :  "  By  reason  of 
the  numerous  stamps  on  spoons,  forks  and  knives,  contain- 
ing the  word  'Rogers,'  as  before  mentioned,  and  of  the 
efforts  of  the  various  concerns  who  have  used  such  stamps 
since  1847  to  promote  the  sale  of  their  goods  as  *  Rogers 
goods,'  the  word  *  Rogers'  has  become  the  conspicuous  and 
familiar  part  of  such  stamps  with  a  large  class  of  retail 
buyers ;  and  while  jobbers  and  dealers,  and  those  retail 
buyers  who  are  informed  of  the  facts,  readily  distinguish 
between  the  stamps  of  the  different  manufactories  by  the 
word  or  symbols  which  such  stamps  do  not  possess  in  com- 
mon, those  retail  buyers  of  the  articles  who  buy  by  the 
stamps  or  the  single  article  look  only  to  the  word  '  Rogers,' 
and  are  for  this  reason  liable  to  confound  the  various 
stamps ;  but  generally  the  retail  buyers  who  desire  any 
information  on  the  subject  of  the  make  of  the  goods,  rely 
upon  the  dealer  for  such  information." 

It  appears  from  the  extract  that  there  are  two  governing 
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facts : — Ist,  that  the  word  "  Rogers "  is  the  conspicuous, 
familiar,  material  and  valuable  thing  in  the  various  so-called 
trade-marks ;  2d,  that  the  stamp  of  the  defendants  is  liable 
to  be  mistaken  for  that  of  the  plaintiffs  because  of  the  use 
of  the  word  "  Rogers,"  and  by  that  limited  class  alone  who 
look  only  to  the  word  "Rogers."  And  again  the  case 
states : — "  Between  the  stamps  so  used  by  the  defendants 
and  the  stamps  used  by  the  plaintiffs  upon  similar  articles 
manufactured  by  them  respectively,  the  dealers  and  jobbers 
in  such  articles  have  no  diflSculty  in  distinguishing.  And 
this  is  also  true  of  those  retail  buyers  who  look  beyond  the 
word  *  Rogers.'  But  those  who  regard  the  word  *  Rogers  ' 
only  would  be  liable  to  confound  one  with  the  other,  as  is 
the  case  of  the  various  *  Rogers '  stamps  before  mentioned. 
Retail  buyers  sufficiently  acquainted  with  the  various  *  Rog- 
ers '  stamps  in  the  market  to  distinguish  between  the  same 
would  have  no  difficulty  in  distinguishing  between  the  two 
stamps  of  the  plaintiffs  and  defendants;  but  the  general 
resemblance  between  the  two  stamps  is  such  that  a  person 
knowing  that  of  the  plaintiffs  and  not  knowing  that  of  the 
defendants  might,  upon  referring  to  it,  but  not  reading  it 
attentively,  mistake  it  for  that  of  the  plaintiffs."  Thus, 
with  reiteration  the  court  below  emphasizes  the  fact  that 
the  word  **  Rogers  "  is  the  controlling  word — ^the  one  thing 
that  is  the  basis  of  all  possible  confusion  or  mistake  in  the 
use  of  the  two  stamps. 

There  is  no  finding  nor  suggestion  of  fact  that  any  other 
part  of  the  defendants'  stamp  is  answerable  in  any  degree 
for  that  liability  to  mistake.  If  any  other  part  of  the  stamp, 
in  configuration,  collocation,  or  combination  of  words, 
figures  or  symbols,  or  in  other  respect,  contributed  in  any 
manner  to  deceive  possible  purchasers  and  enable  the 
defendants  to  sell  their  goods  as  those  of  the  plaintiffs,  it 
should  so  have  been  found  by  the  trial  court.  This  court 
cannot  find  such  facts  from  an  inspection  of  the  stamp  itself. 
This  is  not  a  case  where  this  court  can  pronounce  as  matter 
of  law  that  the  defendants'  stamp  in  other  particulars  so 
resembles  that  of  the  plaintiffs  as  to  amount  to  a  represen- 
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tation  that  the  goods  are  the  plaintiffs*  goods.  In  this  par- 
ticular the  case  at  bar  differs  from  many  of  the  cases  cited 
in  the  briefs  of  counsel.  lu  some  of  the  English  cases 
relied  upon,  and  in  other  instances,  the  court  determined 
from  the  evidence  in  the  particular  case  whether  the  stamp 
was  of  objectionable  character,  thus  exercising  a  combined 
jurisdiction  over  fact  and  law.  In  our  courts,  as  before 
stated,  these  jurisdictions  are  separated,  the  fact  being  com- 
mitted to  the  Superior  Court,  and  the  law  to  this  court. 

It  is  said  that  this  stamp,  **  C.  Rogers  &  Bros.  Al,"  is 
**  stamped  upon  the  backs  of  the  shanks  of  the  spoons  and 
forks  in  the  same  manner  and  place  as  the  plaintiffs'  goods 
are  and  have  been  stamped."  This  is  undoubtedly  an  evi- 
dential fact,  from  which  the  trial  court  might,  in  connection 
with  other  circumstances,  have  found  a  liability  to  deceive, 
on  account  of  the  location  and  peculiar  characteristic  of  the 
defendants'  stamps,  but  the  court  has  not  so  found ;  pre- 
sumptively the  evidence  did  not  warrant  that  conclusion ; 
and,  on  the  contrary,  the  court  repeatedly  tells  us  that  the 
word  "  Rogers  "  alone  is  the  only  possible  misleading  char- 
acter. And  further,  we  are  informed  that  "  the  method  of 
stamping  their  name  upon  such  articles  manufactured  by 
them,  and  the  locality  of  the  stamp  upon  the  article,  has 
been  that  commonly  employed  by  manufacturers  of  such 
silver-plated  articles  for  many  yeara.  The  mark  *  Al '  has 
been  frequently  used  by  manufacturers  of  such  ware  for 
many  years  as  a  mark  of  quality,  and  is  so  regarded  in  the 
trade."  Manifestly  upon  this  condition  of  facts,  in  the 
absence  of  a  finding  that  the  location  of  the  stamp,  com- 
bining with  its  form,  might  have  a  misleading  effect,  we 
cannot  say  as  matter  of  law  that  it  does  have  that  possible 
effect,  particularly  in  view  of  this  finding,  that  the  location 
of  the  stamp  is  common  to  the  trade,  and  the  addition  of 
the  marks  of  quality,  "  Al,"  is  commonly  used  by  manufac- 
turers as  a  quality  mark.  We  feel  constrained  by  the  facts 
in  the  case  to  say  that  there  is  no  foundation  laid  for  the 
claim  that  we  should  rule  as  matter  of  law  that  the  judg- 
ment of  the  Superior  Court  is  erroneous,  so  far  as  that 
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judgment  relates  to  the  stamp  in  question  in  other  respects 
than  the  use  of  the  word  "  Rogers." 

This  appeal  raises  the  question  of  error  or  no  error  upon 
the  facts  found,  and  "  when,  therefore,  on  such  appeal,  the 
record  omits  to  present  facts  essential  to  the  case  of  the 
appellant,  this  court  can  simply  affirm  the  judgment,  and 
cannot  remand  the  case  to  the  lower  court  for  amendment, 
or  a  further  hearing  or  finding."  ScMesinffer  v.  Chapman^ 
62  Conn.,  273. 

Have  these  plaintiffs,  as  against  these  defendants,  an  exclu- 
sive right  to  the  use,  in  their  stamp,  of  the  word  "  Rogers  "  ? 
Upon  this  branch  of  the  case  there  is  one  further  fact  stated 
as  follows :  "  The  purpose  of  the  defendants  in  stamping 
their  firm  name  upon  the  spoons,  forks  and  knives  so  manu- 
factured by  them,  has  been  to  indicate  to  the  public  that 
thej  are  the  manufacturers  of  the  goods  so  stamped.  But 
the  defendants,  in  commencing  the  manufacture  of  such 
articles,  had  in  view  the  popularity  in  the  market  of  such 
goods  bearing  a  stamp  containing  the  word  'Rogers,'  and 
an  inducement  to  commencing  such  manufacture  was  the 
advantage  they  might  derive  from  having  their  goods  so 
stamped."  And  then  the  court  finds:  "  The  allegations  of 
fraudulent  design  and  acts  on  their  [the  defendants']  part, 
contained  in  articles  11, 12,  18,  14,  16  and  16  of  the  com- 
plaint, are  found  to  be  not  true."  The  11th  article  con- 
tains an  allegation  that  the  defendants,  "  with  intent  to 
defraud "  the  plaintiffs,  sent  their  goods  into  the  market 
with  marks  closely  resembling  the  claimed  trade-marks  of 
the  plaintiff.  By  article  12  it  is  stated  that  by  the  external 
shape  and  appearance  of  the  goods,  together  with  the  stamp 
and  mode  of  selling,  the  defendants  caused  their  goods  to 
resemble  the  plaintiffs'.  Article  13  contains  an  allegation 
that  the  defendants'  stamp  is  a  close  imitation  of  the  plain- 
tiffs', and  is  an  infringement  of  their  trade-mark,  and  is 
well  calculated  to  mislead  and  deceive,  and  does  deceive 
purchasers,  and  induces  them  to  buy  the  defendants'  goods 
supposing  them  to  be  of  the  plaintiffs'  manufacture.  Arti- 
cle 14  alleges  that  the  defendants'  goods  will  become  known 
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as  **  Rogers  "  goods,  and  that  thereby  purchasers  will  be  led 
to  buy  the  defendants'  goods  believing  them  to  be  the  plain- 
tiffs' ;  and  by  article  15  it  is  alleged  that  the  defendants 
fraudulently  stamp  the  word  "Rogers"  on  their  goods, 
intending  it  to  operate  as  a  fraud  upon  the  public,  upon  un- 
wary purchasers,  and  upon  the  plaintiffs,  in  the  ways  above 
set  forth,  etc.  So  far  the  trial  court  has  wholly  negated 
the  claim  of  the  plaintiffs  that  the  defendants  were  actually 
fraudulent  in  the  use  of  their  stamp,  and  that  such  stamp 
was  intentionally  used  to  personate  the  plaintiffs'  goods, 
notwithstanding  the  finding  that  the  defendants  had  in 
view  the  popularity  of  goods  marked  "  Rogers,"  and  that 
one  inducement  was  the  advantage  they  might  derive  from 
so  stamping  their  goods.  But  in  saying  that  the  allegations 
of  fraudulent  design  and  acts  on  their  part,  contained  in 
article  16  of  the  complaint,  are  found  to  be  not  true,  the 
trial  court  goes  further  than  to  deny  the  assertion  of  active, 
personal,  intentional,  fraudulent  design  and  counterfeiting, 
and  negatives  the  constructive  fraudulent  design  implied  in 
the  statement  contained  in  that  article. 

Article  16  is  as  follows : — "  That  by  reason  of  the  facts 
aforesaid  the  use  of  the  word  '  Rogers,'  either  as  the  whole 
or  a  part  of  their  stamp  upon  spoons,  forks  and  knives, 
must  and  will,  under  the  fixed  circumstances  inevitably  con- 
nected with  such  use,  necessarily  infringe  upon  the  plain- 
tiffs' lawful  enjoyment  of  the  use  and  benefit  of  their  trade- 
marks aforesaid,  and  must  and  will  induce  and  cause  unwary 
purchasers  and  others  to  purchase  the  spoons,  forks  and 
knives  of  the  defendants,  stamped  with  the  word  *  Rogers,' 
either  as  the  whole  or  as  a  part  of  their  stamp,  in  place  of, 
and  supposing  them  to  be,  spoons,  forks  and  knives  manu- 
factured by  the  plaintiffs,  to  the  great  injury  of  the  plain- 
tiffs and  in  fraud  of  their  rights."  In  this  article  there  is 
no  statement  of  active  fraud,  or  intentionally  misrepresent- 
ing the  defendants'  goods  to  be  those  of  the  plaintiffs,  but 
only  a  statement  that  inevitably  any  use,  no  matter  how 
honest  and  customary,  of  the  word  "  Rogers  "  in  the  stamp, 
will  induce  and  cause  unwary  purchasers  to  purchase  goods 
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of  the  defendants'  make,  supposing  them  to  be  the  plaintiffs*, 
and  therefore  any  use  of  the  word  "  Rogers  "  in  such  stamp 
by  the  defendants  is  thus  constructively  fraudulent.  This 
conclusion  and  assertion  of  the  plaintiffs,  so  stated,  is  denied 
by  the  trial  court.  The  plaintiffs'  case  is  stripped,  by  the 
finding,  of  every  fact  collateral  or  additional  to  the  mere 
use  of  the  word  "Rogers"  in  the  stamp. 

The  plaintiffs'  claim,  as  thus  stated,  is  surely  not  war- 
ranted by  any  decided  case  or  the  authority  of  any  test- 
writer  brought  to  our  attention.  Substantially  all  the  lead- 
ing and  governing  facts  and  characteristics  of  the  recent 
English  case  of  Massam  v.  Thorley's  Cattle  Food  Co.^  L.  R., 
14  Ch.  Div.,  748,  a  case  that  is  largely  relied  upon  by  the 
plaintiffs,  are  eliminated  from  the  plaintiffs'  case.  A  few  cita- 
tions from  the  several  opinions  in  that  case  will  indicate  how 
fundamentally  different  it  was  from  the  case  with  which  we 
are  dealing.  And  it  should  be  borne  in  mind  that  this  Eng- 
lish court  was  considering  questions  of  fact  upon  the  evi- 
dence in  the  case.  Page  755 :  " '  Thorley's  Food  for  Cattle^ 
meant  that  food  which  for  many  years  was  manufactured  at 
works  belonging  to  Joseph  Thorley,  and  afterwards  was 
manufactured  by  his  executors  carrying  on  his  business  at 
the  same  works."  Page  456  :  "  We  have  heard  nothing  like 
a  satisfactory  explanation  of  how  J.  W.  Thorley's  company 
came  into  existence,  unless  it  was  that  the  promoters 
thought  that  Thorley's  food  was  a  very  profitable  thing, 
and  had  got  a  great  reputation,  and  that  they  should  like  to 
steal  the  reputation  which  it  had  acquired.  In  order  to  do 
that  they  somehow  or  other  got  into  communication  with  a 
brother  of  the  late  Joseph  Thorley,  who  for  some  years  had 
been  in  the  service  of  Joseph  Thorley,  and  during  those 
years,  according  to  his  own  account,  which  I  take  to  be  true, 
had  acquired  a  knowledge  of  the  recipe  and  of  the  manufac- 
ture, but  who,  for  several  years  previous  to  the  existence  of 
this  company,  had  never  had  anything  to  do  with  the  man- 
ufacture of  food  for  cattle.  Having  the  name  of  Thorley, 
which  was  the  distinguishing  mark  of  the  food  for  cattle, 
he  either  tendered  himself  for  sale,  or  was  found  for  par- 
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chase  by  some  persons,  in  order  that  his  name  might  be  got 
into  a  joint  stock  company  formed  for  the  sake  of  selling 
these  goods.  Why  was  that  name  got  in  there  except  for 
the  purpose  of  inducing  the  world  to  believe  that  it  was  the 
same  concern,  or  that  it  was  the  same  Thorley,  or  a  continu- 
ation of  the  same  Thorley,  whose  name  was  the  principal 
characteristic  of  the  name  of  the  article?  The  name  of 
the  company  is,  to  my  mind,  a  fiction.  The  meaning  which 
the  name  of  *  J.  W.  Thorley  &  Co.,  Limited '  would  con- 
vey to  any  person's  mind,  is  that  there  had  been  a  partner- 
ship of  J.  W.  Thorley  &  Co.,  a  real  partnership,  which  had 
been  carrying  on  business  in  the  manufacture  of  this  food 
for  cattle,  and  that  for  some  reason  or  other,  such  as  we 
have  seen  constantly  in  our  experience  in  this  court,  the 
partnership  had  been  minded  to  convert  itself  into  a  limited 
company  for  the  more  convenient  transaction  of  its  busi- 
ness,   I  am,  therefore,  of  opinion  that  in  this  case 

what  the  defendant  company  have  done  has  been  calculated 
to  deceive,  and  I  am  bound  to  say,  in  my  judgment,  I  have 
no  doubt  was  from  the  first  intended  to  deceive  the  persons 
purchasing  their  article  into  the  belief  that  they  were  pur- 
chasing the  article  which  Joseph  Thorley  had  formerly 
manufactured  at  the  works  which  had  attained  the  great 
reputation  which  Thorley's  manufacture  appears  to  have 
obtained."  Bagkjallay,  L.  J.,  said : — "  I  do  not  profess  to 
say  now  whether  J.  W.  Thorley,  if  honestly  carrying  on 
business  on  his  own  account  in  the  manufacture  and  sale 
of  this  article,  might  not  call  it  *  Thorley's  Food  for  Cattle,' 
provided  he  took  proper  precautions  to  prevent  it  being  sup- 
posed that  the  article  he  was  so  manufacturing  was  manu- 
factured by  the  representatives  of  Joseph  Thorley,  but  I 
feel  satisfied  that  the  company  has  no  right  whatever  to  use 
that  name.  I  am  strongly  inclined  to  the  opinion,  though 
it  is  unnecessary  to  decide,  that  according  to  the  view  of 
Lord  Westbuby  in  the  Glenfield  Starch  case,  the  expres- 
sion *  Thorley's  Food  for  Cattle '  indicates  the  trade  denomi- 
nation of  the  article  manufactured  by  the  particular  person, 
bat  even  on  the  assumption  that  the  defendant  company 
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had  not  only  the  right  to  manufacture  this  article  but  to 
call  it  *  Thorley's  Food  for  Cattle,'  I  have  come  to  the  con- 
clusion on  the  evidence  that  they  adopted  such  a  mode  of 
endeavoring  to  push  that  article  in  the  market  as  to  induce 
many  persons  to  entertain  the  reasonable  belief  that  the 
article  they  were  so  putting  upon  the  market  had  been 
manufactured  by  the  representatives  of  Joseph  Thorley." 
BRAMWEiiL,  L.  J.,  said : — "  The  complaint  of  the  plaintiffs 
is  not  that  the  defendants  made  and  sold  the  same  article 
that  the  plaintiffs  make,  but  that  it  was  sold  in  such  a  way 
as  to  induce  purchasers  to  believe  that  it  was  the  article 
manufactured  by  the  establishment  which  was  Joseph  Thor- 
ley's, and  now  is  carried  on  by  his  executors.  The  learned 
counsel  for  the  defendants  admit  that,  if  that  is  so,  there  is 
a  cause  of  action  against  them,  and  that  they  must  be 
restrained  from  doing  it.  The  question,  therefore,  is  one 
of  fact — was  the  trade  so  carried  on  by  the  defendants  as  to 
give  rise  to  that  belief?  It  appeai-s  to  me  almost  impossible 
to  entertain  a  doubt  upon  that  question."  JAMES,  L.  J., 
finally  announced  that  an  injunction  would  issue,  and  Mr. 
Glasse,  who  was  of  counsel,  said : — "  But  is  it  not  the  sub- 
stance of  your  Lordship's  judgment  that  they  are  not  to 
use  the  word  Thorley  in  connection  with  their  cattle  food?" 
James,  L.  J. : — "  We  cannot  prohibit  their  using  the  name 
if  they  use  it  in  a  way  not  calculated  to  mislead  the  public." 
Quotations  are  made  at  such  length  from  this  case  be- 
cause of  the  importance  apparently  attached  to  it  by  the 
plaintiffs.  It  will  be  seen  that  the  case  was  regarded  as 
one  where  a  joint  stock  company  had  assumed  the  name  of 
"  Thorley "  with  the  preconceived  design  of  inducing  the 
public  to  believe  that  their  manufacture  was  that  of  the 
plaintiffs,  with  the  intent  to  pirate  the  marks  of  origin  of 
the  plaintiffs'  goods.  In  this  view  the  English  case  goes  no 
further  than  this  court  in  Holmes^  Booth  ^  Sat/dens  v. 
ffolmes.  Booth  ^  Atwood  Manf.  Co.^  37  Conn.,  278.  Fur- 
ther, as  indicated  by  their  opinions,  the  judges  strongly 
leaned  to  the  position  that  "  Thorley's  Food  for  Cattle  " 
had,  under  the  evidence  in  the  case,  come  to  indicate  the 
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trade  denomination  of  the  article  manufactured  by  the  par- 
ticular person,  and  had  obtained  that  secondary  meaning 
wholly  apart  from  its  ordinary  and  apparent  meaning, 
assimilating  it,  in  this  particular,  to  the  "  Glenfield  Starch  " 
case  in  WotJierspoon  v.  Currie^  L.  R.,  6  H.  L.  Cas.,  508. 
Lastly,  the  English  case,  as  the  final  and  determinate  view 
of  the  case,  was  treated  as  a  case  of  intentional  false  repre- 
sentation by  the  defendants,  in  their  method  of  advertise- 
ment by  labels,  and  method  of  packing  goods  and  carrying 
on  their  business.  This  is  shown  by  the  refusal  of  the  court 
to  enjoin  the  use  of  the  word  *'Thorley  *'  absolutely  in  the 
cattle  food  business,  and  permitting  its  use  so  long  as  that 
use  was  not  calculated  to  mislead.  The  rationale  of  the 
decision  of  Masaam  v.  Thorley^B  Cattle  Food  Co.  is  that  it 
was  a  case  of  actual  intentional  misrepresentation.  The 
scope  and  limit  of  the  ruling  in  that  case,  in  regard  to  the 
use  of  the  name  *'  Thorley,"  is  fixed  by  the  decision  of  the 
same  court  in  Thorley' s  Cattle  Food  Co.  v.  Maasam^  in  which 
the  court  protected  by  injunction  the  "Thorley's  Cattle 
Food  Company  "  in  the  prosecution  of  its  business  in  that 
name  against  circulars  and  advertisements  of  the  defen- 
dants, the  executors  of  Joseph  Thorley.  Both  James  and 
Baggallay,  L.  Js.,  in  the  latter  case,  refer  approvingly, 
and  as  containing  the  gist  of  the  law,  to  the  language  of 
Lord  Justice  Turnbb  in  Burgess  v.  Burgess^  3  DeGex,  M. 
&  G.,  896,  as  follows : — "  No  man  can  have  any  right  to  rep- 
resent his  goods  as  the  goods  of  another  person ;  but  in 
applications  of  this  kind  it  must  be  made  out  that  the 
defendant  is  selling  his  own  goods  as  the  goods  of  another. 
When  a  person  is  selling  goods  under  a  particular  name, 
and  another  person,  not  having  that  name^  is  using  it,  it  may 
be  presumed  that  he  so  uses  it  to  represent  the  goods  sold 
by  himself  as  the  goods  of  the  person  whose  name  he  uses. 
But  when  the  defendant  sells  goods  under  his  own  name, 
and  it  happens  that  the  plaintiff  has  the  same  name,  it  does 
not  follow  that  the  defendant  is  selling  his  goods  as  the 
goods  of  the  plaintiff.  It  is  a  question  of  evidence  in  each 
case,  whether  there  is  false  representation  or  not.*' 
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Considered  in  the  ordinary  course  of  trade,  it  is  a  contra- 
diction of  terms  to  say  that  a  man  selling  goods  under  his 
own  name  sells  them  as  the  goods  of  another,  even  if  that 
other  have  the  same  name.  The  cases  seem  to  require  some 
element  of  false  representation  other  than  that  implied  in 
the  fair,  honest  and  ordinary  use  of  a  person's  own  name. 

An  examination  of  the  following  and  kindred  cases 
wherein  the  use  of  a  person's  name  has  been  regulated,  will 
show  that  in  most  instances  conscious,  intentional  fraudu- 
lent misrepresentation  on  the  part  of  the  defendant  had 
been  resorted  to ;  in  others,  there  was  such  a  combined  use 
of  the  name  with  other  marks,  characters,  figures,  or  form 
and  arrangement  of  circulars,  advertisements,  ete.^  as  to 
amount  to  a  false  representation,  and  the  combination  only 
was  enjoined.  No  instance  can  be  found  where  the  use  of 
the  .name  only,  in  good  faith,  has  been  stopped.  See  Croft 
V.  -Day,  7  Beavan,  84 ;  Holloway  v.  Holloway^  13  Beavan, 
213 ;  Clark  v.  Clark,  25  Barb.,  78 ;  Sykes  v.  Syke%,  3  Barn. 
&  Cress.,  541 ;  Metzler  v.  Wood,  L.  R.,  8  Ch.  Div.,  608, 610 ; 
Fullwood  V.  Fullwood,  L.  R.,  9  Ch.  Div.,  179;  Devlin  v.  Dev- 
lin, 69  N.  York,  214;  Landreth  v.  Landreth,  22  Fed.  Rep., 
41 ;  Shaver  v.  Shaver,  54  Iowa,  218  ;  Stonehraker  v.  Stone- 
broker,  88  Md.,  268 ;  Williams  v.  Brooks,  50  Conn.,  278 ; 
Meriden  Britannia  Co.  v.  Parker,  39  Conn.,  450. 

Upon  the  other  hand  there  has  been,  from  the  first  to  the 
present  time,  a  general  consensus  of  judicial  opinion  that 
the  use  of  a  personal  name  in  a  fair,  honest  and  ordinary 
business  manner,  could  not  be  prevented,  even  if  damage 
resulted  therefrom.  Croft  v.  Day,  7  Beavan,  84 ;  Holloway 
V.  Holloway,  13  id.,  213 ;  Burgess  v.  Burgess,  3  De  Gex,  M. 
&  G.,  896  ;  Faher  v.  Faher,  49  Barb.,  357  ;  Clark  v.  Clark, 
25  id.,  80 ;  Meneeley  v.  Meneeley,  62  N.  York,  427 ;  Com- 
stock  V.  Moore,  18  How.  Pr.,  424 ;  Oilman  v.  Hunnewell, 
122  Mass.,  139 ;  McLean  v.  Fleming,  96  U.  S.  Reps.,  252 ; 
Carmichel  v.  Latimer,  11  R,  Isl.,  395 ;  Landreth  v.  Landreth, 
22  Fed.  Rep.,  41 ;  Singer  Manf.  Co.  v.  Long,  L.  R.,  18  Ch. 
Div.,  412.  Other  cases  and  dicta  might  be  cited;  but  it  is 
deemed  unnecessary. 
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In  one  brief  filed  for  the  plaintiffs  it  is  said  that  they 
make  no  exclusive  claim  to  the  word  "  Rogers ;  "  but  there 
is  coupled  with  that  disclaimer  a  statement  that  the  word 
"Rogers"  is  the  conspicuous  and  valuable  part  of  their 
mark,  and  that  any  use  of  it  by  the  defendants,  in  the  ordi- 
nary way  of  manufacturers,  by  stamping  their  goods  with 
it,  either  alone  or  in  any  combination,  will  indubitably  pro- 
duce results  which  they  are  now  striving  to  prevent ;  and 
in  another  brief  filed  by  other  counsel  of  the  plaintiffs  the 
broad  claim  is  made  that  the  word  "  Rogers "  used  as  a 
stamp  should  be  stopped.  And,  as  we  have  before  said, 
this  is  the  only  contention  left  to  the  plaintiffs  by  the  finding 
of  the  court  below. 

In  conclusion,  we  think  there  is  neither  authority  nor 
reason  in  support  of  the  doctrine  that  the  fair,  honest  use 
of  a  name  can  be  enjoined  when  it  is  used  in  the  ordinary 
course  of  business,  in  the  way  and  manner  in  which  other 
manufacturers  of  similar  goods  are  accustomed  to  use  their 
own  name  in  the  preparation  for  sale,  or  sale,  of  goods ; 
that  such  a  rule  would  operate  in  restraint  of  trade,  and 
prohibit  a  person  from  using  the  ordinary  means  that  all  are 
entitled  to  use  in  the  prosecution  of  business  enterprises ; 
that  such  use  contains  no  element  of  false  representation  or 
personation  in  any  just  and  true  sense,  and  that,  while  it 
may  be  true  that  a  possibility  exists  that  the  goods  of  one 
will  be  purchased  to  some  extent  by  persons  who  either 
know  no  distinction,  or  even  by  the  occasional  few  who 
suppose  them  to  be  the  goods  of  another,  this  condition  of 
things  is  inevitable  in  trade  and  commerce,  inhering  in  the 
nature  of  things,  and  attaches  in  kind,  if  not  in  degree,  in 
all  cases  where  a  manufacturer  sends  goods  of  any  particu- 
lar description,  but  without  distinguishing  mark,  into  a  dis- 
trict or  country  where  such  goods  were  before  that  time 
unknown,  and  establishing  a  reputation  in  that  district  or 
country  as  the  manufacturer  and  vendor  of  such  goods. 
Any  new  comer  in  the  same  district  with  similar  goods 
would  undoubtedly  profit  by  the  reputation  of  the  former's 
goods ;  yet  the  benefit  to  the  public  generally  of  free  com- 
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petition,  and  the  natural  rights  of  all  to  seek  any  and  all 
markets,  would  render  ineffectual  all  attempts  to  shut  out 
such  new  comer. 

Since  the  preparation  of  the  foregoing  opinion  the  second 
edition  of  "  Browne  on  Trade-Marks  '*  has  been  distributed. 
That  author,  upon  a  review  of  the  cases,  lays  down  this 
proposition  : — "  A  manufacturer  has  a  right  to  affix  his  own 
name  to  an  article  of  his  own  production.  And  any  injury 
which  another  manufacturer,  having  the  same  surname,  may 
suffer  in  consequence  thereof,  is  damnum  absque  injurid.^^ 
Sec.  420.  And  in  his  commentary  upon  Howe  v.  Sowe 
Machine  Co.^  60  Barb.,  236,  he  says : — "  This  case  is  apt  to 
mislead  the  superficial  observer,  and  even  for  a  moment 
stagger  the  preconceived  notions  of  one  used  to  critical 
examination.  It  has  been  cited  more  than  once  in  support 
of  this  absurd  proposition,  to  wit :  that  when  two  men  in 
the  same  trade  have  the  same  surname,  one  may  employ 
that  surname  as  a  trade-mark,  to  the  exclusion  of  any  such 
right  by  the  other ;  that  is,  when  two  brothers  have  made 
and  sold  sewing  machines,  the  one  3vho  first  stamped  his 
surname  upon  a  machine  was  the  sole  possessor  of  the  right 
to  stamp  his  workmanship  with  his  true  name.  This  con- 
clusion has  no  warrant  from  any  authoritative  source." 
Sec.  423. 

There  is  no  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  Cabpenteb  and  Gbangeb,  Js.,  con- 
curred. 

LoOMis,  J.  The  able  argument  in  support  of  the  majority 
opinion  is  so  well  calculated  to  produce  the  impression  that 
the  finding  of  the  Superior  Court  leaves  no  possible  basis 
for  granting  any  relief  to  the  plaintiff,  that  it  will  be  neces- 
sary to  examine  the  pleadings  and  finding  somewhat  care- 
fully, to  show  the  grounds  for  my  dissent.  If  we  exclude 
from  paragraphs  eleven  to  sixteen  of  the  complaint  all 
allegations  of  fraudulent  designs  and  acts,  there  will  remain 
the  averments  that  the  plaintiff  is  a  corporation  duly 
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organized  under  the  laws  of  this  state,  and  that  since  1859 
it  has  been  and  now  is  extensively  engaged  in  the  manu- 
facture of  silvei>plated  spoons,  forks  and  knives,  and  has 
large  capital  invested  in  that  business ;  that  in  1858  Asa  H. 
and  Simeon  S.  Rogers  formed  a  partnership  under  the  name 
of  "Rogers  &  Brother,"  and  engaged  in  the  business  of 
manufacturing  and  selling  silver.plated  spoons  and  forks 
and  knives,  which  was  continued  till  December  18th,  1859, 
when  the  plaintiff  corporation  was  organized  and  purchased 
the  property,  and  succeeded  to  the  business  and  all  the  rights 
of  the  partnership,  that  said  partnership  had  adopted  and 
used  in  its  business  the  trade-mark  "  *  Rogers  &  Bro.r  some- 
times adding  the  suffix  **  A 1 " — stamping  it  upon  the  goods 
manufactured  by  said  firm,  and  that  the  plaintiff  upon  suc- 
ceeding to  the  business  of  said  partnership,  lawfully  contin- 
ued to  use,  and  has  ever  since  lawfully  used,  and  intends  in 
the  future  to  use  in  its  business  said  trade-mark  with  said 
suffix,  stamping  the  same  upon  the  spoons,  forks  and  knives 
manufactured  by  it ;  that  the  sale  of  the  plaintiff's  goods 
so   stamped   has    been  widely  extended,  and   that  owing 
to  the  skill  and  integrityof  the  plaintiff  in  their  manufac- 
ture they  have  constantly  maintained  a  special,  peculiar, 
good  and  valuable  reputation  among  the  trade  and  among 
purchasers  generally,  and  that  the  business  of  the  plaintiff 
lias  been  largely  built  up  and  extended  by  such  reputation, 
and  is  now  largely  dependent  for  its  profitable  continuance 
upon  the  reputation  so  attached  to  its  goods  by  the  use  of 
such  stamp  thereon  ;  that  said  trade-mark  is  of  great  value 
to  the  plaintiff  and  will  continue  to  be  so  if  the  wrongful 
acts  of  the  defendants  shall  be  stopped;  that  the  defen- 
dants, well  knowing  the  premises,  and  knowing  that  if  they 
could  send  spoons,  forks  and  knives  into  market  bearing  a 
stamp  that  would  cause  them  to  be  called  "  Rogers  goods" 
or  by  any  of  the  names  whereof  the  word  "Rogers"   is 
the  specially  conspicuous  part,  they  could  sell  them  much 
more  readily  and  for  a  higher  price  than  if  the  stamp  did 
not  contain  the  word  "Rogera;"  and  intending  to  cause 
their  goods  to  be  called  by  some  name  of  which  the  word 
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"  Rogers  "  forms  the  conspicuous  part  and  so  obtain  advan- 
tage of  the  reputation  which  attaches  to  goods  bearing  the 
plaintiff's  trade-mark  "  *  Rogers  &  Bro.  A 1,**  did,  on  or 
about  the  15th  day  of  June«  1883,  begin  the  business  of 
making  and  selling  silver-plated  spoons,  forks  and  knives, 
and  stamping  upon  them  marks  resembling  said  trade-marks 
of  the  plaintiff,  and  in  particular  the  following,  to  wit: 
*'  C.  Rogers  &  Bros.  A 1,"  and  to  send  into  the  market  and 
sell  spoons,  forks  and  knives  so  stamped,  and  have  ever  since 
continued  so  to  do ;  that  by  reason  of  said  facts  the  use  by 
the  defendants  of  the  word  "Rogers"  as  a  stamp  upon 
spoons,  forks  and  knives  will  cause  unwary  purchasers  to 
purchase  the  goods  of  the  defendants  so  stamped,  supposing 
them  to  be  manufactured  by  the  plaintiff,  to  the  injury  of 
the  plaintiff;  and  that  the  plaintiff,  on  August  1st,  1883, 
requested  the  defendants  to  cease  using  the  stamp  aforesaid, 
but  they  then  refused  and  still  refuse. 

Of  the  material  allegations  stated  above  the  defendants 
admit  that  in  1858  Asa  H.  and  Simeon  S.  Rogers  formed  a 
partnership  under  the  name  of  "  Rogers  &  Brother,"  and 
under  that  name  engaged  in  the  manufacture  of  silver-plated 
ware ;  that  in  1859  the  plaintiff  corporation  was  organized 
luider  the  name  of  *' Rogers  &  Brother,"  purchased  the 
property  of  the  copartnership  and  succeeded  to  its  business 
and  has  ever  since  been  engaged  in  the  manufacture  of  silver- 
plated  spoons,  forks  and  knives,  and  has  a  large  amount 
of  capital  engaged  in  the  business;  and  that  the  partner- 
ship "Rogers  &  Brother"  during  its  existence  stamped  the 
goods  of  its  manufacture  with  the  name  of  said  copartner- 
ship, either  in  full  or  in  the  abbreviated  form  of  "  Rogers  & 
Bro.,"  and  that  the  plaintiff  corporation  has,  since  it  engaged 
in  the  business,  stamped  the  goods  of  its  manufacture  with 
its  corporate  name,  either  in  full  or  abbreviated,  and  that 
said  copartnership  and  corporation  sometimes  added  to  their 
mark  "  A 1."  They  also  admit  the  use  of  the  star,  and  that 
the  plaintiff's  goods  while  so  stamped  have  had  a  good  and 
valuable  reputation  in  the  public  markets. 

The  defendants  aver  that  they  have  been  extensively 
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engaged  in  business  as  manufacturers  ^nd  sellers  under 
their  partnership  name  of  **  C.  Rogers  &  Bros."  since  1866 ; 
their  manufacture  being  principally  that  of  silver-plated 
coffin  trimmings;  and  that  in  that  business  their  partnership 
name  has  acquired  a  high  reputation  and  been  of  great 
value  to  them.  And  in  reply  to  paragraphs  eleven  to  sixteen 
of  the  complaint,  they  aver  that  they  have  been  engaged  in 
and  are  intending  to  carry  on,  in  connection  with  their 
other  silver-plated  manufacture,  the  manufacture  and  sale 
of  electro-silver-plated  spoons,  forks  and  knives,  and  have 
made  a  large  investment  therein,  and  that  they  have  stamped 
upon  the  articles  so  manufactured  their  partnership  name 
for  the  sole  purpose  of  indicating  that  such  articles  are 
iKianufactured  by  them,  and  of  availing  themselves  of  the 
reputation  which  they  (the  defendants)  have  acquired  in 
the  pukUc  markets  as  before-mentioned. 

This  ti^  defendants  insist  that  they  have  a  lawful 
right  to  do,  aad  that  the  doing  thereof  can  afford  no  lawful 
ground  of  complaint  to  the  plaintiff. 

The  court  finds  (w»ong  other  things)  that  when  the  plain- 
tiff corporation  was  foMoed  in  1859,  both  members  of  the 
partnership  formed  in  185&  (Asa  H.  and  Simeon  S.  Rogers) 
were  associates  in  such  formation,  and  became  stockholders 
and  officers  in  such  corporation,  and  that  the  corporation 
so  formed  '*  acquired  by  purchase  all  the  property  and  busi- 
ness of  said  firm,  including  its  said  stamp  and  good  will,  and 
has  ever  since  used  said  stamp  in  its  business,  always  stamping 
the  same  upon  the  back  of  the  shank  of  the  forks  and  spoons, 
and  that  the  use  of  said  stamp  was  never  objected  to  by  any 
of  said  brothers ;  that  the  goods  made  by  the  plaintiff,  and 
stamped  as  aforesaid,  have  always  been  equal  to  or  better 
than  the  goods  made  by  said  three  Rogers  brothers,  and 
have  always  had  a  high  reputation  in  the  market ;  that  the 
standard  of  quality  has  not  only  been  maintained,  but  the 
amount  of  silver  put  upon  the  goods  has  been  increased 
from  time  to  time,  and  the  quantity  of  silver  now  used  by 
the  plaintiff  is  twenty-five  per  cent,  in  excess  of  that  used 
by  Rogers  Brothers;  that  the  plaintiff  has  also  from  time 
11 
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to  time  made  improvements  in  the  style  and  workmanship 
of  the  goods  and  has  greatly  improved  the  quality  of  its 
spoons  by  thickening  the  shanks;  that  the  reputation  of 
the  plaintiff's  goods  is  very  much  higher  than  was  that  of  the 
goods  made  by  said  partnership;  and  that  the  plaintiff's 
knives,  forks  and  spoons  are  of  a  quality  much  superior  to 
those  made  by  said  partnership  or  by  any  other  party  prior 
to  the  organization  of  the  plaintiff;  that  said  stamp  of  the 
plaintiff  has  never  been  used  except  upon  first  quality  goods, 
and  the  use  of  the  same  has  been  and  is  of  great  value  to  the 
plaintiff;  that  prior  to  the  acts*  complained  of  the  spoons 
knives  and  forks  dealt  in  by  the  defendants  were  wholly  of 
the  manufacture  of  other  parties  than  themselves,  except  as 
they  were  at  one  time  connected  with  Chas.  Parker,  under 
an  arrangement  which  appears  in  the  case  of  Meriden  Bri- 
tannia Company  v.  Parker^  89  Conn.  Reps.,  450;  that  the 
defendants  have  never  stamped  any  of  their  goods  with  any 
mark,  name  or  trade-mark  except  as  the  spoons,  forks  and 
knives  made  by  them  recently  have  been  stamped  as  herein 
stated;  and  that  their  stamp  "C.  Rogers  &  Bros.  Al"  is 
stamped  upon  the  backs  of  the  spoons  and  forks  in  the  same 
manner  and  place  as  the  plaintiff's  goods  are  and  have  been 
stamped. 

The  majority  of  the  court,  in  their  opinion,  after  refer- 
ring to  various  uses  of  the  name  "  Rogers  "  by  one  or  other 
of  the  brothers,  most  of  which  have  been  abandoned  for 
many  years  and  which  do  not  seem  to  have  any  material 
bearing  upon  any  question  in  this  case,  say : — "  Thus  with 
reiteration  the  court  below  emphasizes  the  fact  that  the 
word  *  Rogers '  is  the  controlling  word,  the  one  thing  that 
is  the  basis  of  all  possible  confusion  or  mistake  in  the  use 
of  the  two  stamps.  *  *  ♦  There  is  no  finding  or  sugges- 
tion of  fact  that  any  other  part  of  the  defendants'  stamp  is 
answerable  in  any  degree  for  that  liability  to  mistake.  *  *  ♦ 
If  any  other  part  of  the  stamp,  in  configuration,  collocation, 
or  combination  of  words,  figures  or  symbols,  or  in  any 
other  respect,  contributed  in  any  manner  to  deceive  possi- 
ble purchasers  and  enable   the  defendants  to  sell  their 
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goods  as  those  of  the  plaintiff,  it  should  so  have  been  found 
by  the  trial  court.** 

To  this  construction  of  the  finding,  that  confines  the 
resemblance  between  the  stamps  entirely  to  the  word  "  Rog- 
ers," excluding  every  other  possible  misleading  similarity, 
I  do  not  assent,  because  it  entirely  ignores  the  distinct 
finding  that  "  the  general  resemblance  between  the  stamps 
is  such  that  a  person  knowing  that  of  the  plaintiff  and  not 
knowing  that  of  the  defendants  might,  upon  referring  to  it, 
but  not  reading  it  attentively,  mistake  it  for  that  of  the 
plaintiflF."  This  finding,  and  the  construction  I  give  it,  are 
both  emphasized  by  the  fact  that  the  trial  court  made  the 
exhibits  a  part  of  the  finding  to  be  submitted  for  inspec- 
tion and  comparison  by  the  judges  of  this  court,  surely  not 
for  the  futile  and  foolish  purpose  of  enabling  us  to  see  that 
the  word  "Rogers"  in  one  stamp  was  like  the  word  "Rog- 
ers "  in  the  other,  but  that  we  might  see  how  striking  was 
the  resemblance  between  the  two  stamps  in  their  entirety, 
"♦Rogers  &  Bro.  Al,"  and  "C.  Rogers  &  Bros.  A 1,"  as 
actually  impressed  upon  the  metal  in  characters  identical 
in  style,  size  and  space  occupied, — making  the  closeness  of 
the  resemblance  and  the  probable  effect  iu  misleading  pur- 
chasers more  apparent  than  would  appear  from  any  mere 
verbal  description. 

In  order  to  illustrate  the  use  and  benefit  of  exhibits  in 
questions  of  this  kind,  it  may  be  allowable  to  compare  the 
impression  actually  made  by  the  star  prefix  of  the  plain- 
tiff's stamp  with  the  "  C."  of  the  defendants'  stamp.  As 
they  appear  on  the  printed  page,  nothing  could  well  be 
more  dissimilar,  and  yet  such  is  not  the  fact  as  seen  in  the 
exhibits,  for  both  consist  of  very  small  circular  indenta- 
tions in  the  metal,  and  owing  to  the  small  size  the  distin- 
guishing points  are  obscure,  so  that  as  addressed  to  the 
eye  upon  casual  or  ordinary  examination  there  is  great 
similarity,  even  where  we  would  not  expect  to  find  it. 

But  it  is  not  my  purpose  to  supplement  the  finding  by 
adding  my  own  inferences  of  fact.     The  exhibits,  however. 
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being  legitimately  before  us  as  a  part  of  the  case,  it  was 
our  duty  to  examine  tbem. 

For  the  purposes  of  this  discussion,  however,  I  have  no 
occasion  to  use  the  exhibits  for  any  other  purpose  than  to 
aid  the  interpretation  and  to  make  more  clear  the  purpose 
and  meaning  of  that  part  of  the  finding,  which  in  a  measure 
seems  to  have  escaped  the  attention  of  the  majority  of  the 
court,  notwithstanding  the  great  thoroughness  and  ability  of 
their  argument.  That  the  plaintiff  has  a  good  and  very 
valuable  trade-mark  is  beyond  all  question.  As  a  property 
right  it  is  as  sacred  as  any  other.  The  stamp  adopted  by 
the  defendants  to  some  extent  operates  to  personate  the 
plaintiff's  and  to  mislead  at  least  incautious  and  unwary 
purchasers.  So  that  profits  of  right  belonging  to  the  plain- 
tiff may  fall  into  the  hands  of  the  defendants  to  whom 
they  do  not  belong.  For  such  a  state  of  things  there 
ought  to  be  a  remedy,  and  I  think  there  is  one  founded 
upon  tlie  authority  of  numerous  decisions,  some  of  which 
were  referred  to  by  this  court,  with  approval,  in  the  late 
cases  of  Williarju  v.  Brooks^  50  Conn.,  278,  and  Meriden 
Britannia  Co,  v.  Parker ^  39  Conn.,  450. 

In  Williami  v.  Brooks  this  court,  remarking  upon  the 
finding  that  those  liable  to  be  deceived  "  were  only  careless 
and  unwary  purchasers,"  says  (p.  283 :) — "  The  purpose  to 
be  effected  by  this  proceeding  is  not  primarily  to  protect 
the  consumer  but  to  secure  to  the  plaintiffs  the  profit  to 
be  derived  from  the  sale  of  hair-pins  of  their  manufacture 
to  all  who  desire  and  intend  to  purchase  them.  It  is  a 
matter  of  common  knowledge  that  many  persons  are  in  a 
greater  or  less  degree  careless  and  unwary  in  the  matter  of 
purchasing  articles  for  their  own  use;  but  tlieir  patronage 
is  not  for  that  reason  less  profitable  to  the  manufacturer ; 
and  when  such  persons  have  knowledge  of  the  good  quali- 
ties of  the  plaintiffs'  hair-pins,  and  desire  to  purchase  them, 
the  law  will  not  permit  the  defendants  to  mislead  them." 
The  court  then  quotes  the  following  from  the  opinion  of 
the  court  in  Singer  v.  Wilson,  L.  R.,  3  App.  Cases,  376 : — 
**  There  are  multitudes  who  are  ignorant  and  unwary,  and 
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they  should  be  regarded  in  considering  the  interests  of 
traders  who  may  be  injured  by  their  mistakes.  If  one  man 
will  use  a  name  the  use  of  which  has  been  validly  appro- 
priated by  another,  he  ought  to  use  it  under  such  cir- 
cumstances and  with  such  sufficient  precaution  that  the 
reasonable  probability  of  error  should  be  avoided,  notwith- 
standing the  want-  of  care  and  caution  which  is  so  com- 
monly exhibited  in  the  course  of  human  affairs.'* 

In  Meriden  Britannia  Co.  v.  Parker  it  was  found  "  that 
the  stamp  of  the  defendant,  *  C.  Rogers  &  Bros.  A 1,' 
resembled  the  petitioners'  trade-mark  *1847  Rogers  Bros. 
Al,*  to  that  degree  that  it  was  calculated  to  deceive 
unwary  purchasers  and  those  who  buy  such  goods  hastily 
and  with  but  little  examination  of  the  trade-mark ;  but 
purchasers  who  read  the  entire  trade-mark  on  the  respond- 
ent's goods  and  who  know  the  petitioners'  trade-mark  can- 
not be  deceived,  nor  can  they  mistake  the  respondent's 
goods  for  those  of  the  petitioners."     89  Conn.  465. 

Upon  the  finding  in  that  case  the  court  remarked  that 
'^  the  fact  that  careful  buyers,  who  scrutinize  trade-marks 
closely,  are  not  deceived,  does  not  materially  affect  the 
question.  It  only  shows  that  the  injury  is  less,  not  that 
there  is  no  injury."     Id.  460. 

But  if  the  resemblance  be  found  sufficient  to  mislead,  as 
in  the  Parker  case,  it  is  still  contended  that  as  the  defend- 
ants here  only  use  their  own  partnership  name,  they  may^ 
upon  the  pleadings  and  finding  in  this  case,  lawfully  appro- 
priate to  themselves  the  entire  advantage  which,  in  that 
case,  was  to  be  divided  between  themselves  and  Parker, 
and  that  this  plaintiff  must  continue  to  suffer,  without 
relief,  all  the  damage  from  which  the  plaintiffs  in  that  case 
were  protected  by  injunction. 

But  in  deciding  this  question  of  infringement  the  only 
difference  between  the  case  of  one  who  uses  a  name,  not 
his  own,  as  a  stamp,  and  one  who  uses  his  own  name,  is 
that,  in  favor  of  the  owner  of  the  stamp  claimed  to  have 
been  imitated  and  infringed,  the  former  is  presumed  to 
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use  it  for  a  fraudulent  purpose,  while,  as  to  the  latter,  such 
purpose  must  be  proved. 

Here  it  is  found  that  *'  the  defendants,  in  commencing 
the  manufacture  of  such  articles,  had  in  view  the  popularity 
in  the  market  of  such  goods  bearing  a  stamp  containing 
the  word  Rogers,  and  one  inducement  to  commencing  such 
manufacture  was  the  advantage  they  might  derive  from 
having  their  goods  so  stamped." 

This  is  clearly  sufficient  for  the  plaintiff,  unless  the  fact 
that  such  "  popularity  "  was  not  the  sole  property  of  the 
plaintiff  prevents  the  maintenance  of  this  suit  without 
joinder  as  co-plaintiffs  of  the  other  parties  interested  in  the 
reputation  and  popularity  which  the  defendants  intended 
to  appropriate. 

That  question  arose  in  the  case  of  The  William  Rogerz 
Manufacturing  Co,  w  The  Rogers  ^  Spurr  Manufacturing 
Co.^  and  was  then  disposed  of  by  Judge  Lowell  as  follows : 
"  It  is  further  argued  that  the  Rogerses  are  so  many  that 
the  court  cannot  jfind  any  intent  to  appropriate  the  reputa- 
tion of  one  of  them  more  than  another,  and  that  if  any  suit 
will  lie  it  must  be  by  all  those  who  use  any  trade-mark 
whose  distinctive  feature  is  the  name  ^  Rogers.'  I  believe 
it  to  be  true  that  the  Greenfield  Rogerses  did  not  inquire, 
nor  did  the  defendants  care,  whose  reputation  they  were 
making  available;  but  I  am  of  opinion  that  any  one  of 
those  who  rightly  use  the  name  may  enjoin  the  interfering 
use  by  others."     11  Fed.  Reporter,  600. 

That  the  plaintiff  has  built  up  the  reputation  and  estab- 
lished  the  popularity  in  the  markets  of  goods  stamped  with 
a  stamp  the  conspicuous  word  of  which  is  "  Rogers,"  and 
is  a  principal,  if  not  the  sole  owner  of  such  reputation,  is 
alleged  and  clearly  found;  also,  that  the  defendants  in- 
tended to  appropriate  the  advantage  to  be  derived  from 
securing  such  reputation  for  their  goods  to  their  profit, 
and  that  this  was  an  inducement  to  their  commencing  the 
business. 

As  was  said  by  Baggallay,  L.  J.,  in  the  Thorley  CatUt 
Food  Case^  "I  am  satisfied  on  the  whole  transaction  (as 
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Bet  forth  in  the  finding)  that  the  object  was  to  obtain  a 
large  slice  of  the  business  previously  carried  on  by  the 
plaintiffs."    L.  R.,  14  Ch.  Div.,748. 

But  in  our  reasoning  we  are  confronted  with  the  proposi- 
tion that,  notwithstanding  the  positive  findings  of  the  court 
to  which  we  have  referred,  the  case  of  the  plaintiffs,  as  set 
forth  in  the  complaint,  is  so  met  and  controlled  by  the  nega- 
tions in  the  finding  as  to  prevent  the  plaintiff  from  obtaining 
any  relief.  The  pleadings  are  reviewed  somewhat  briefly  in 
the  majority  opinion,  and  the  claim  is  made  that  the  trial 
court  has  wholly  negatived  the  allegations  that  the  defend- 
ants were  actually  and  intentionally  fraudulent  in  the  use 
of  their  stamp,  and  that  in  saying  that  the  allegations  of 
fi-audulent  design  contained  in  article  sixteen  of  the  com- 
plaint are  found  not  true,  goes  further,  and  negatives  also 
the  constructive  fraudulent  design  implied  in  that  article. 
But  upon  careful  examination,  the  finding,  when  applied  to 
the  pleadings  (the  substance  of  which  we  have  given) 
brings  me  to  a  different  result. 

The  principal  contention  between  the  parties  in  their 
pleadings  grows  out  of  the  allegations  of  positive  fraudu- 
lent acts,  or  of  constructive  fi'aud,  necessarily  resulting 
from  the  acts  set  forth  in  paragraphs  eleven  to  sixteen  in- 
clusive of  the  complaint.  The  defendants  (without  in 
terms  denying  the  fraudulent  intent  and  acts  charged)  aver 
that,  as  to  those  paragraphs,  they  have  been  engaged  in, 
and  are  intending  to  carry  on,  the  manufacture  and  sale,  as 
set  forth,  '^  for  the  sole  purpose  of  indicating  that  such 
articles  are  manufactured  by  them,  and  of  availing  them- 
selves of  the  reputation  which  they  (the  defendants)  have 
acquired  in  the  markets,  as  before  mentioned." 

The  afiSrmative  allegations  of  the  plaintiff  are  met  by  the 
afiSrmative  counter  and  inconsistent  averment  of  the  de- 
fendants, thus  creating  an  issue  to  be  passed  upon  by  the 
trier,  who  distinctly  negatives  the  claim  of  the  defendants 
by  finding,  in  effect,  that  the  "  popularity  which  the  de- 
fendants had  in  view,"  and  from  which  they  wished  "  to 
derive  advantage,"  was  not  the  ^^ reputation  which  they 
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(the  defendants)  had  acquired  in  the  markets  in  their 
business."  The  defendants'  previous  business  is  expressly 
found  not  to  have  included  the  manufacture  of  silver-plated 
spoons,  forks  and  knives,  stamped  with  the  name  "Rogers." 
On  the  contrary,  this  was  the  business  found  to  have  been 
established  by  the  plaintiff  and  others,  under  whom  the 
defendants  do  not  claim. 

In  dissenting  from  the  views  of  the  majority  of  the  court 
I  do  not  find  it  necessary  to  hold  that  the  fair  and  honest 
use  of  a  name  can  be  enjoined  when  it  is  used  in  the  ordinary 
course  of  business  in  the  way  and  manner  in  which  other 
manufacturers  of  similar  goods  are  accustomed  to  usp  their 
own  names  in  the  preparation  and  sale  of  goods,  for  I  do 
not  regard  this  as  such  a  case.  It  belongs  rather  to  the 
class  of  cases  referred  to  by  Judge  Lowell  in  the  case 
before  cited  (11  Fed.  Reporter,  495),  where  he  says :  "  The 
books  are  full  of  cases  in  which  defendants  have  been 
restrained  from  using  their  own  names  in  a  way  to  appro- 
priate the  good-will  of  a  business  already  established  by 
others  of  that  name." 

I  think  there  was  error  in  the  judgment  complained  of. 

If  any  decree  of  injunction  was  to  be  passed  I  would 
prefer  to  give  it  more  careful  consideration  before  fixing  its 
precise  terms.  I  will  merely  add  that  my  impression  is 
that  the  defendants  should  have  been  enjoined  from  such 
use  of  the  combination  of  words,  "  C.  Rogers  &  Bros.,"  on 
silver-plated  knives,  spoons  and  forks,  and  from  such  use  of 
the  word  "  Rogers  "  as  part  of  any  stamp  or  mark  on  the 
shank  of  silver-plated  spoons  and  forks  in  connection  with 
or  without  the  sufiSx  "  A  1,"  as  that  purchasers  will  be 
liable  to  believe  that  spoons,  forks  and  knives,  so  marked 
and  made  by  the  defendants,  were  made  by  the  plaintiff. 

In  this  opinion  Park,  C.  J.,  concurred. 
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The  Sectjrity  Company  vs.  Chables  M.  Hardenbubgh     JI~i^^\ 

AND  OTHERS.  ^ 

A  testatrix  gave  one  half  the  residue  of  her  estate  to  M,  the  wife  of  C,  with 
a  provision  that  if  her  husband  should  be  indebted  to  the  testatrix  at 
the  time  of  her  death,  her  executor  should  transfer  the  indebtedness  to 
jtf  as  a  part  of  her  share  of  the  residue;  and  that  if  3f  should  die  before 
him  the  property  given  her  should  go  to  such  of  her  children  as  should 
.be  alive  at  the  time  of  the  decease  of  the  executrix,  the  share  of  any 
deceased  child  to  go  to  its  children,  if  any.    Held — 

1.  That  the  gift  to  the  children  did  n9t  depend  upon  the  contingency  of 

JTs  dying  before  the  testatrix. 

2.  That  M  took  a  life  estate  during  the  life  of  her  husband,  with  a  vested 

remainder  in  her  children  liable  to  be  defeated  by  her  surviving  her 
husband. 

3.  That  the  interests  of  the  children  should  be  protected  by  requiring  se- 

curity of  M  iha,t  the  property  should  be  forthcoming  at  her  death,  if 
she  should  not  survive  her  husband. 

4.  That  the  notes  of  her  husband  for  his  indebtedness  to  the  testatrix  stood 

upon  the  same  ground  with  the  other  property,  as  affecting  the  amount 
of  the  bond  to  be  given. 

n.  That  it  was  the  duty  of  the  executor  to  collect  the  interest  on  the  notes 
as  it  fell  due,  and  to  keep  all  the  property  going  to  M  under  the  bequest 
prudently  invested,  and  to  pay  over  the  income  to  M, 

A  court  of  chancery  has  authority  to  protect  remainder  interests  in  prop- 
erty, and  this  authority  is  not  affected  by  the  statute  (Gen.  Statutes, 
p.  371,  sec  18,)  which  gives  courts  of  probate  power  to  require  security 
in  such  cases. 

[Argued  June  3d— decided  August  21st,  1885.] 

Suit  for  the  construction  of  a  will;  brought  to  the  Su- 
perior Court.  The  plaintiff  is  a  trust  corporation  and  execu- 
tor of  the  will.  Facts  found  and  case  reserved  for  advice. 
The  case  is  fully  stated  .in  the  opinion. 

A.  P.  Eyde^  for  the  plaintiffs  and  for  the  children  of  Mary 
L.  Hardenburgh. 

L.  B.  Morris^  for  Charles  M.  and  Mary  L.  Hardenburgh. 

Cabpenteb,  J.  The  questions  in  this  case  depend  upon 
the  construction  of  the  following  paragraph  in  the  will  of 
Mary  Collis  Lee:  "I  give,  devise  and  bequeath  unto  Mary 
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Lee  Hardenburgh,  wife  of  Charles  M.  Hardenbui*gh,  of  the 
city  of  Minneapolis,  state  of  Minnesota,  the  one  half  part  of 
the  residue  of  my  estate,  be  the  same  real,  personal  or  mixed ; 
and  if  Charles  M.  Hardenburgh,  her  husband,  is  indebted  to 
me  in  any  sum  whatever  at  the  time  of  my  decease,  I  hereby 
direct  that  my  executor  hereinafter  named  shall  transfer 
the  whole  of  any  such  indebtedness  to  Mary  Lee  Harden- 
burgh, to  be  by  her  received  on  account  of  the  one  half  part 
of  the  residue  of  my  estate  hereinbefore  devised  to  her. 
And  should  Mary  Lee  Hardenburgh  die  before  her  husband, 
the  said  Charles  M.  Hardenburgh,  then  I  give,  devise  and 
bequeath  the  aforesaid  one  half  of  the  residue  herein  devised 
to  said  Mary  Lee  Hardenburgh,  upon  her  death  to  such  of 
her  children  as  shall  be  alive  at  the  time  of  my  decease, 
share  and  share  alike  ;  and  if  any  child  or  children  of  Mary 
Lee  Hardenburgh  shall  have  died  at  the  time  of  my  decease, 
leaving  lawful  issue,  then  I  give,  devise  and  bequeath  to 
such  lawful  issue  the  share  or  shares  which  such  deceased 
child  or  children  would  have  taken  if  living  at  the  time  of 
my  death." 

The  property  is  personal  estate.  Mr.  and  Mra.  Harden- 
burgh are  residing  in  the  state  of  Minnesota  and  have  sev- 
eral minor  children.  Mrs.  Hardenburgh  is  a  person  of  in- 
sufficient pecuniary  means  to  answer  to  the  executor  or  to 
the  persons  in  remainder  for  the  one  half  of  the  residue  be- 
queathed to  her  in  case  she  should  die  before  her  husband. 

The  first  question  is — what  estate  does  Mrs.  Hardenburgh 
take  ?  The  counsel  for  the  defendants  claim  that  it  is  an 
absolute  fee.  That  involves  the  necessity  of  claiming  that 
the  provision  for  her  children,  in  the  event  of  her  dying  be- 
fore her  husband  does,  is  void.  It  is  hardly  necessary  to 
say  that  a  construction  requiring  us  to  hold  that  any  portion 
of  the  will  is  inoperative  is  to  be  avoided,  and  that  such  a 
construction  should  be  adopted  as  will  give  effect  to  all  parts 
of  the  will  so  far  as  they  are  consistent  with  the  rules  of 
law.  The  contingent  provision  for  the  children  is  a  reason- 
able and  proper  one,  so  far  as  we  can  see,  and  we  are  not 
aware  that  it  contravenes  any  legal  principle.    We  cannot 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1885.  171 

Security  Company  v.  Hardenburgh. 

therefore  hold  that  it  is  void,  but  must  hold  that  Mrs,  Har- 
denburgh  did  not  take  an  absolute  estate.  We  think  that 
it  was  dearly  the  intention  of  the  testatrix  to  give  her  an 
estate  which  should  be  absolute  ultimately  in  case  she  should 
survive  her  husband ;  and  in  case  her  husband  survives  her, 
the  intention  seems  to  be  equally  clear  that  she  should  have 
but  a  life  estate,  and  that,  at  her  death,  the  property  should 
go  to  her  children.  In  that  event  the  children  would  take, 
not  as  her  heirs,  but  as  purchasers  under  the  will. 

It  is  suggested  that  the  ruling  intention  of  the  testatrix 
was  to  give  the  property  to  the  sole  and  separate  use  of  Mrs. 
Hardenburgh,  so  that  her  husband  could  not  control  it,  and 
in  such  a  manner  that  he  could  not  in  any  event  have  any 
interest  in  it.  That  may  have  been  the  motive  which  in- 
duced her  in  a  certain  contingency  to  give  the  property  to 
the  children ;  but  that  motive  cannot  affect  the  construction 
of  the  plain  language  of  the  will.  It  is  still  true  that  she 
gave  the  children  an  interest  in  the  property.  Her  inten- 
tion to  do  so  is  of  more  importanee  than  the  motive  which 
prompted  it.  As  both  the  intention  and  motive  are  legal, 
it  is  the  duty  of  the  court  to  give  effect  to  the  intention. 

The  respective  interests  of  Mrs.  Hardenburgh  and  her 
children  must  be  considered  relatively,  as  they  together  con- 
stitute but  one  estate.  If  Mrs.  Hardenburgh  takes  a  de- 
feasible fee,  then  the  children  take  a  contingent  remainder, 
depending  upon  an  event  which  may  never  happen.  If  she 
takes  a  life  estate,  the  fee  being  contingent,  then  the  chil- 
dren take  a  vested  remainder,  defeasible  upon  the  happen- 
ing of  the  contingency. 

Whichever  view  is  taken,  the  children  have  or  may  have 
an  interest  which  should  be  protected.  The  power  of  a 
court  of  equity  to  protect  it  is  not  of  statutory  origin.  In 
1865  (Session  Laws  of  that  year,  p.  74)  an  act  was  passed 
authorizing  the  court  of  probate,  in  all  cases,  upon  the  re- 
quest of  the  life-tenant,  to  order  the  executor  to  deliver  the 
property  to  him  upon  his  giving  bonds  that  it  should  be 
forthcoming  for  the  remainder-man  at  the  termination  of 
the  life  estate.     Gen.  Statutes,  p.  371.     The  authority  thus 
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conferred  upon  the  court  of  probate  is  independent  of,  and 
in  no  way  interferes  with,  the  general  chancery  powers  of  a 
court  of  equity.  Such  powers  were  exercised  in  cases  where 
there  was  danger  that  the  remainder  might  be  lost  prior  to 
the  passage  of  the  act.  Hudson  y.  Wadsworth^  8  Conn.,  848 ; 
Langworthy  and  wife  v.  Chadwich^  18  Conn.,  42.  And  it 
has  been  exercised  since  the  passage  of  the  act.  Clarke  y. 
Terry,  84  Conn.,  176. 

Nor  is  the  remainder  without  the  pale  of  equitable  pro- 
tection by  means  of  its  contingent  character.  In  Hudson  v. 
Wadsworth  real  estate  held  in  fee-tail  was  sold  by  order  of 
the  legislature.  When  the  tenant  in  tail  became  of  age  he 
claimed  the  possession  and  control  of  the  funds.  His  claim 
was  denied,  unless  he  should  give  bonds  that  the  funds 
should  be  forthcoming  in  case  he  should  die  without  issue. 
In  Clarke  v.  Terry  the  interest  protected  was  a  contingent 
one.  But  if  any  question  can  possibly  arise  in  this  regard 
it  may  be  effectually  put  to  rest  by  regarding  Mrs.  Harden- 
burgh's  interest  as  a  life  estate,  with  a  vested  remainder  in 
the  children,  defeasible  by  the  death  of  her  husband  before 
her  own.  Indeed  that  seems  to  us  the  better  view,  because 
at  present  she  has  but  a  life  estate,  and  by  the  express  terms 
of  the  will  she  cannot  have  a  fee  unless  she  survives  her 
husband.  Until  then  her  rights  in  and  power  over  the  prop- 
erty are  simply  those  of  a  life-tenant.  This  construction 
gives  effect  to  all  the  provisions  of  the  will  and  effectually 
protects  all  interests  created  by  it. 

The  counsel  for  Mrs.  Hardenburgh,  in  support  of  the  claim 
that  she  takes  a  fee,  cite  Landon  v.  Moore^  45  Conn.,  422. 
But  that  case  is  distinguishable  from  this.  In  that  two 
things  were  reasonably  certain — 1st,  that  the  testator  in- 
tended to  give  his  daughter  a  fee  simple ;  2,  that  he  in- 
tended to  exclude  her  husband  from  any  marital  rights  in 
the  property  devised.-  The  language  of  the  will  clearly  ex- 
pressed both  intentions.  The  doubt  arose  from  the  fact  that 
the  testator,  out  of  abundant  caution,  in  order  to  make  clear 
his  intention,  added,  "  at  her  death  to  go  immediately  to 
her  children,  if  she  have  children  at  that  time."     This  lau- 
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guage  was  satisfied  and  wSkct  given  to  the  whole  will  by 
holding  that  the  devisee  took  a  fee  to  her  sole  and  separate 
nae^  nrd  that  the  language  quoted  did  not  redu26  it  to  a  life 
estate.  In  this  case  the  intent  to  make  a  contingent  provi- 
sion for  the  children  cannot  be  ignored.  It  is  express,  and 
in  case  the  event  happens  it  is  as  clear  as  the  intent  in  favor 
of  the  mother. 

It  is  farther  contended  that  the  gift  to  the  children  de- 
pends upon  the  further  contingency  that  Mrs.  Hardenburgh 
should  die  during  the  life-time  of  the  testatrix.  The  argu- 
ment in  support  of  this  claim  is  drawn  from  the  fact  that  the 
gift  over  is  not  to  the  children  generally,  but  is  limited  to 
those  living  at  the  decease  of  the  testatrix  and  the  issue  of 
those  who  had  then  deceased.  We  do  not  think  that  the 
implication  from  this  circumstance  is  sufficient  to  justify  us 
in  construing  the  will  as  containing  such  a  condition.  The 
will  itself  makes  the  gift  to  depend,  in  express  terms,  upon 
the  death  of  Mrs.  Hardenburgh  while  her  husband  is  yet 
living,  without  further  qualification  as  to  time.  We  may  or 
may  not  be  abJe  to  discover  a  motive  for  excluding  after-  • 
born  children,  but  we  think  it  reasonably  certain  that  if  she 
had  intended  that  the  gift  over  should  take  effect  only  in 
case  Mrs.  Hardenburgh  should  die  during  her  life-time,  she 
would  have  said  so  in  less  ambiguous  terms.  It  is  at  least 
an  obscure  and  awkward  way  of  expressing  such  an  inten- 
tion. On  the  other  hand,  this  fact  is  important  in  another 
view ;  it  shows  satisfactorily,  if  not  conclusively,  that  the 
testatrix  intended  that  the  children  should  take  as  legatees, 
and  not  as  heirs  of  their  mother. 

A  large  portion  of  the  property  distributed  to  Mrs.  Har- 
denburgh consists  of  indebtedness  due  from  her  husband  to 
the  estate.  In  respect  to  such  indebtedness  one  clause  of 
the  paragraph  we  have  quoted  directs  the  executor  to  trans- 
fer it  to  Mrs.  Hardenburgh,  to  be  received  by  her  on  account 
of  the  one  half  part  devised  to  her.  The  defendants  con- 
tend that  no  bond  should  be  required  based  on  that  portion 
of  the  estate  represented  by  this  indebtedness.  This  claim 
assumes  that  such  was  the  intention  of  the  testatrix.    The 
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principal,  if  not  tlje  sole  evidence  of  such  an  intention,  con- 
sists of  the  fact  that  the  executor  was  directed  to  transfer 
such  indebtedness.  We  hardly  think  that  is  sufficient.  The 
fair  meaning  of  the  will  is,  that  she  should  receive  the  notes, 
which  were  evidence  of  such  indebtedness,  towards  her  por- 
tion of  the  estate ;  and  the  direction  that  the  executor  trans- 
fer the  same  is  fully  complied  with  by  his  indorsing  the  notes 
when  they  are  legally  delivered  to  her.  That  seems  to  have 
been  the  practical  construction  put  upon  it  by  the  judge  of 
probate,  for  the  notes  were  in  fact  included  in  the  distribu- 
tion. No  other  reason  is  shown  why  these  notes  should  not 
stand  upon  the  same  footing  as  the  other  property. 

The  complainant  asks  the  court  to  instruct  the  executor 
whether  it  is  its  duty  to  collect  the  interest  as  it  becomes 
due  on  Mr.  Hardenburgh's  notes.  This  matter  is  involved 
and  practically  disposed  of  in  the  point  just  considered. 
We  are  unable  to  see  why  it  is  not  the  duty  of  the  executor 
to  collect  and  pay  over  the  interest  on  these  notes  as  well  as 
on  other  securities. 

The  Superior  Court  is  advised  that  Mrs.  Hardenburgh 
during  the  life  of  her  husband  takes  a  life  estate  only,  with 
a  fee  contingent  upon  her  surviving  him ;  that  she  is  not 
entitled  to  the  property  or  any  portion  of  it  except  upon 
giving  satisfactory  bonds  to  an  amount  equal  to  the  value  of 
the  property  that  it  shall  be  forthcoming  at  her  death  if  she 
does  not  survive  her  husband ;  and  that  in  the  meantime  it 
is  the  duty  of  the  executor  to  keep  all  the  property  going  to 
her  under  the  bequest  prudently  invested,  and  to  collect  the 
income  as  it  falls  due  and  pay  it  over  to  her. 

In  this  opinion  the  other  judges  concurred. 
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Hrnby  Tuttle  vs.  Samuel  H.  Armqtead. 

The  plaintiif,  as  conservlitor,  borrowed  $600  of  T.,  to  use  for  the  benefit  of 
the  ward,  and  mortgaged  the  real  estate  of  the  ward  to  T.  as  security. 
The  ward  afterwards  died,  and  his  heirs  sold  the  land  to  the  defendant 
for  $1,000,  of  which  he  paid  $400  in  cash,  and  agreed  to  pay  the  re- 
maining $600  by  paying  the  debt  of  that  amount  to  T.  The  defendant 
paid  the  interest  on  the  debt  to  7.  annually  for  five  years,  when  it  was 
discovered  that  the  mortgage  was  invalid,  and  he  refused  to  make 
further  payment  on  the  debt,  and  the  plaintiff,  as  maker  of  the  mort- 
gage note,  was  compelled  to  pay  it.  The  heirs,  grantors  of  the  defend- 
ant, then  assigned  to  the  plaintiff  their  claim  on  the  defendant  for  the 
$600  of  the  purchase  money  not  paid.  Held  that  the  heirs  had  a  valid 
claim  on  the  defendant  for  this  sum,  and  that  the  plaintiff,  as  their 
assignee,  could  recover  it 

tfore  than  six  years  had  elapsed,  after  the  agreement  of  the  defendant  to 
pay  the  mortgage  note,  before  the  bringing  of  the  suit.  Held  that  his 
X>ayment  of  interest  on  the  note  prevented  the  running  of  the  statute 
of  limitations  against  the  claim. 

The  plaintiff  had  also  a  good  cause  of  action  in  his  own  right.  Upon  the 
facts  stated  the  debt  to  T.  had  become  the  defendant's  debt.  When, 
therefore,  the  plaintiff,  as  maker  of  the  note,  was  compelled  to  pay  it, 
be  was  in  law  paying  money  for  the  defendant's  benefit  at  his  request. 

A  promise  to  pay  a  mortgage  Is  a  promise  to  pay  the  mortgage  debt. 

A  parol  promise  to  pay  the  debt  of  a  third  person,  to  bring  it  within  the 
statute  of  frauds,  must  be  a  promise  to  pay  the  promisor's  own  money. 
A  promise  to  pay  such  a  debt  with  the  promisee's  money  in  his  hands 
is  not  witldn  the  statute. 

[Argued  June  4th— decided  June  26th,  1885.] 

AcTiOK  by  the  plaintiff  as  assignee  of  Solon  B.  Perkins 
and  others,  grantors  of  the  defendant,  for  the  non-perform- 
ance by  the  latter  of  a  promise  to  pay  a  mortgage  debt  sup- 
posed to  be  a  charge  on  the  land  conveyed ;  brought  to  the 
Court  of  Common  Pleas,  and  tried  to  the  court  before 
Torrance^  J.  The  defendant  in  his  answer  set  up,  among 
other  things,  the  statute  of  limitations.  The  following 
facts  were  found  by  the  court. 

On  the  30th  of  April,  1877,  Solon  B.  Perkins,  Ellen  A. 
Wilcox  and  Watson  T.  Perkins,  being  all  of  the  children 
and  heirs  at  law  of  Lewis  Perkins  deceased,  sold  and  con- 
veyed to  the  defendant  by  a  warranty  deed  certain  land 
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which  came  to  the  grantors  by  descent  from  said  Lewis. 
The  agreed  price  of  the  land  was  one  thousand  dollars. 

There  was  at  the  time  a  supposed  mortgage  i^^n  the  land 
for  the  sum  of  six  hundred  dollars.  This  mortgi^^  had 
been  given  by  the  plaintiff,  who  was  then  conservatar  «1 
said  Lewis,  as  security  for  money  borrowed  by  the  con- 
servator, to  be  expended  in  his  support,  and  which  was  all 
so  expended  by  him.  At  the  time  the  grantors  in  the  deed 
to  the  defendant,  and  the  defendant  himself,  believed  the 
mortgage  to  be  valid,  and  it  was  agreed  that  the  purchase 
price  of  one  thousand  dollars  should  be  paid  as  follows,  to 
wit:  four  hundred  dollars  in  cash,  and  six  hundred  dollai-s 
by  the  assumption  and  payment  of  the  mortgage.  The  de- 
fendant immediately  entered  into  possession  of  the  premises, 
and  has  occupied  them  exclusively  as  owner  ever  since. 

From  the  30th  day  of  April,  1877,  down  to  the  21st  day 
of  July,  1882,  the  defendant  paid  the  interest  on  the  note 
described  in  the  mortgage  deed,  and  to  secure  which  the 
mortgage  was  given,  and  no  demand  up  to  the  last  date  had 
been  made  on  him  to  pay  the  principal  or  any  part  of  it. 

The  mortgage  was  afterwards,  in  1883,  in  a  proceeding 
brought  for  that  purpose,  decreed  by  the  Court  of  Common 
Pleas  for  New  Haven  County  to  be  of  no  effect,  which  de- 
cree is  still  in  force,  and  cannot  now  be  appealed  from. 

The  defendant  has  never  paid  the  mortgage  debt  nor  any 
part  of  it,  nor  any  part  of  the  six  hundred  dollars,  part  of 
the  purchase  money,  and  has  paid  only  four  hundred  dollars 
of  the  agreed  purchase  price  for  the  land. 

On  the  12th  of  November,  1883,  Solon  B.  Perkins,  Ellen 
A.  Wilcox  and  Watson  T.  Perkins,  grantors  of  the  defend- 
ant, made  a  valid  assignment  to  the  plaintiff  of  their  claim 
against  the  defendant  for  the  six  hundred  dollars. 

At  divers  times  between  the  30th  day  of  April,  1877,  and 
July  21st,  1882,  and  within  six  years  of  the  time  of  bring- 
ing this  suit,  the  defendant  has  acknowledged  to  divers  per- 
sons that  he  owed  the  sum  of  six  hundred  dollars  on  the 
land,  and  once  in  the  presence  of  the  plaintiff,  about  one 
year  before  the  bringing  of  this  suit,  he  stated  that  he  owed 
the  six  hundred  dollars. 
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The  said  grantors  never  made  any  demand  upon  the  de- 
fendant prior  to  the  assignment  of  their  claim,  to  pay  the 
six  hundred  dollars  or  any  part  of  it.  Immediately  after 
the  assignment  the  plaintiff  demanded  the  six  hundred  dol- 
lars of  the  defendant,  and  he  refused  to  pay  it. 

Since  the  time  of  the  purchase  of  the  premises  in  April, 
1877,  the  defendant  has  had  no  communication,  oral  or 
written,  with  the  grantors  respecting  the  balance  of  the 
purchase  money,  nor  had  he  within  six  years  prior  to  the 
time  of  bringing  this  suit  acknowledged  the  indebtedness 
or  promised  to  pay  the  same,  otherwise  than  as  here  stated. 

Upon  the  trial  of  the  cause  the  plaintiff  offered  to  prove 
that  at  the  time  the  defendant  bargained  for  the  premises, 
he  orally  promised  to  assume  and  pay  the  mortgage  of  six 
hundred  dollars,  as  part  of  the  agreed  purchase  price.  To 
this  the  defendant  objected,  on  the  ground  that  it  was  inad- 
missible under  the  statute  of  frauds,  but  the  court  admitted 
the  testimony,  the  defendant  excepting.  The  plaintiff  also 
offered  evidence  to  show  that,  when  he  was  appointed  con- 
servator of  Lewis  Perkins,  he  found  it  necessary  to  borrow 
six  hundred  dollars  for  the  care  and  support  of  his  ward^ 
and  gave  therefor  the  note  and  mortgage  mentioned,  and 
expended  the  money  for  the  benefit  of  his  ward,  and  offered 
in  evidence  a  copy  of  pa^t  of  his  conservator's  account  to 
show,  in  connection  with  his  testimony,  how  the  money  had 
been  expended.  He  also  testified  that  the  note  had  been 
paid  by  him  and  he  had  never  been  reimbursed. 

All  of  this  evidence  was  objected  to  by  the  defendant, 
but  the  court  admitted  it,  subject  to  the  objection,  and  did 
not  subsequently  rule  upon  it  one  way  or  the  other. 

The  defendant  claimed : — 1.  That  the  statute  of  limita- 
tions was  a  bar  to  the  plaintiff's  recovery.  2,  That  the 
evidence  objected  to  was  inadmissible.  3.  That  a  parol 
promise  by  the  defendant  to  pay  the  supposed  mortgage 
could  not  be  enforced.  4.  That  upon  the  facts  as  they 
appeared  upon  the  record  the  plaintiff  was  not  entitled  to 
recover.  But  the  court  overruled  these  claims  and  ren- 
dered judgment  for  the  plaintiff  in  the  sum  of  six  hundred 
Vol.  Liii.— 12 
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and  sixty-six  dollars.      The  defendant  appealed  to   this 
court. 

J.  W.  Ailing  and  J.  ff.  Webb^  for  the  appellant. 

TT.  0.  Case  and  C.  B.  Whedon^  for  the  appellee. 

Park,  C.  J.  In  the  month  of  January,  1875,  the  plain- 
tiff, as  conservator  of  one  Lewis  Perkins,  borrowed  of  one 
Lucius  Tuttle  the  sum  of  six  hundred  dollars,  to  be  ex- 
pended in  the  support  and  maintenance  of  his  ward,  and 
the  monej'  was  so  expended.  The  plaintiff  executed  to 
Tuttle  a  mortgage  of  the  real  estate  of  the  ward  to  secure 
the  note  given  for  the  loan.  Subsequently  Perkins,  the 
ward,  died,  and  his  heirs  sold  the  real  estate  so  mortgaged 
to  the  defendant  for  the  sum  of  one  thousand  dollars.  The 
defendant  expressly  assumed  and  agreed  to  pay  the  mort- 
gage debt,  and  four  hundred  dollars  of  the  purchase  money 
was  all  that  he  paid  to  the  grantors.  The  defendant  paid 
Tuttle  the  interest  on  the  mortgage  note  regularly,  as  it  be- 
came due,  from  the  month  of  April,  1877,  down  to  the 
month  of  July,  1882,  when  it  was  discovered  that  the  mort- 
gage was  invalid,  and  furnished  no  security  for  the  note. 
Tliereupon  the  defendant  refused  to  pay  the  note,  or  pay 
any  longer  the  interest  on  it,  and  wholly  refused  to  carry 
out  his  agreement  with  the  grantors  in  respect  to  it.  Sub- 
sequently the  plaintiff  paid  the  note,  as  he  was  under  the 
necessity  of  doing  as  the  maker  of  it,  and  took  from  the 
grantors  an  assignment  of  all  their  rights  against  the  de- 
fendant under  the  contract  of  sale.  When  the  contract 
was  made  both  parties  believed  that  the  mortgage  was 
valid,  and  acted  upon  that  belief  in  making  the  agreement. 

These  are  the  principal  facts  of  the  case,  and  enough  to 
sustain  the  judgment  of  the  court  below  in  favor  of  the 
plaintiff. 

The  heirs  of  Perkins  were  the  owners  of  the  property 
sold  to  the  defendant.  They  sold  the  property  to  him  for 
the  sum  of  one  thousand  dollars.    They  gave  him  a  deed 
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under  this  contract  of  sale,  and  the  defendant  went  into 
possession. 

But  the  controversy  in  the  case  grows  out  of  the  manner 
in  which  it  was  agreed  that  payment  should  be  made.  The 
grantors  virtually  said  to  the  defendant, — pay  six  hundred 
dollars  of  the  purchase  money  to  Lucius  Tuttle,  who  loaned 
that  sum  for  the  benefit  of  our  father,  and  the  payment 
s;hall  be  payment  to  us  of  that  amount.  The  defendant 
promised  to  do  so,  but  has  never  performed  his  promise 
farther  than  to  pay  the  interest  on  that  amount  to  Tuttle 
from  1877,  when  the  agreement  was  made,  down  to  the 
month  of  July  in  the  year  1882,  when  the  defendant  refused 
to  pay  any  further  sums  to  Tuttle  under  the  agreement,  on 
the  ground  that  the  mortgage  was  invalid  and  the  agree- 
ment void  by  the  statute  of  frauds ;  it  being  an  agreement, 
it  is  said,  to  pay  the  debt  of  a  third  person  in  which  the 
grantors  had  no  interest. 

But  how  does  this  claim  benefit  the  defendant?  Sup- 
pose he  was  not  bound  to  pay  Tuttle ;  what  then  ?  The 
amount  he  paid  him  was  virtually  paid  on  his  debt  to  the 
grantors.  He  owed  Tuttle  nothing  independently  of  his 
agreement  to  pay  him  six  hundred  dollars  of  the  debt  he 
was  owing  them.  Hence  the  sums  he  paid  Tuttle  he,  in 
eflfecfc,  paid  the  grantors,  and  the  sums  he  left  unpaid  to 
Tuttle  he  left  unpaid  to  them,  and  their  claim  against  him 
to  that  amount  remained  due.  He  owed  six  hundred  dol- 
lars, and  was  bound  to  pay  it,  either  directly  to  the  grant- 
ors, or  indirectly  to  them  by  paying  the  amount  to  Tuttle. 
Payment  to  either  would  cancel  his  indebtedness  to  the 
grantors. 

But  the  defendant  claims  that  between  the  statute  of 
frauds  and  the  statute  of  limitations  he  can  escape  pay- 
ment. He  insists  that  the  statute  of  frauds  protects  him 
against  payment  to  Tuttle,  and  the  statute  of  limitations 
against  payment  to  the  grantors,  and  equally  against  pay- 
ment to  the  plaintiff,  as  having  no  greater  rights  than  they 
had  when  they  assigned  their  claim  to  him.  Let  us 
examine  this  claim. 
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The  defendant  paid  interest  on  the  six  hundred  dollars 
to  Tuttle,  under  the  agreement,  down  to  the  month  of 
July,  1882.  This  suit  was  brought  in  the  month  of  Nov- 
ember, 1883.  But  he  claims  that  he  paid  the  interest 
under  the  belief  that  there  was  a  valid  mortgage  on  the 
property  conveyed  to  him  in  favor  of  Tuttle,  and  to  pre- 
vent a  foreclosure  of  the  property.  But  there  is  no  finding 
to  sustain  this  claim.  All  the  finding  on  the  subject  is  as 
follows : — "  At  the  time  of  the  bargain  for  the  sale  of  the 
land  the  grantors  in  the  deed  and  the  defendant  believed 
the  mortgage  to  be  valid,  and  thereupon  it  was  agreed  that 
the  purchase  price  of  one  thousand  dollars  should  be  paid 
as  follows,  to  wit:  four  hundred  dollars  in  cash  to  the 
grantors  in  the  deed,  and  six  hundred  dollars  by  the  as- 
sumption and  payment  of  the  mortgage."  The  finding  then 
goes  on  to  state  that  the  deed  was  delivered  to  the  defend- 
ant ;  that  he  went  into  possession  of  the  property  conveyed 
thereby ;  that  he  paid  four  hundred  dollars  to  the  grantors 
according  to  the  agreement;  and  that  from  this  time  down 
to  the  month  of  July,  1882,  he  regularly  paid  the  interest  on 
the  six  hundred  dollar  mortgage  note  to  Tuttle.  What  room 
is  there  here  for  the  claim  that  the  defendant  paid  the  in- 
terest on  his  own  private  account  to  prevent  a  foreclosure 
of  the  land  which  he  purchased?  The  plain  import  of  the 
finding  is,  that  the  defendant  paid  the  interest  on  the  six 
hundred  dollars  of  the  purchase  money  which  he  agreed  to 
pay  to  Tuttle,  and  paid  it  because  he  assumed  that  obliga- 
tion in  the  contract  of  sale.  The  defendant's  indebtedness 
was  to  the  grantors  in  the  deed,  as  we  have  seen.  He 
could  pay  the  amount  by  paying  it  to  Tuttle  under  the 
agreement.  The  case  is  like  this.  A  owes  B  six  hundred 
dollars.  B  says  to  -4,  pay  the  amount  to  C.  A  may  be 
under  no  legal  obligation  to  pay  C,  although  he  may  agree 
to  do  it.  But  if  he  pays  three  hundred  dollars  to  (7,  A 
thereby  cancels  his  indebtedness  to  B  to  that  amount;  but 
he  still  owes  B  the  remaining  three  hundred  dollars.  So 
here,  as  fast  as  the  defendant  paid  Tuttle  under  the  con- 
tract of  sale,  either  principal  or  interest  on  the  mortgage 
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note,  he  thereby  canceled  his  indebtedness  to  the  grantors 
pro  tanto. 

It  follows  then  that  the  interest  paid  by  the  defendant  to 
Tuttle  was  virtually  paid  on  the  defendant's  indebtedness 
to  the  grantors,  and  this  prevented  the  running  of  the 
statute  of  limitations  on  their  claim  against  the  defendant. 

And  it  is  very  clear  that  the  parol  promise  of  the  de- 
fendant to  pay  the  mortgage  debt  to  Tuttle  was  not  void 
under  the  statute  of  frauds,  as  being  a  parol  promise  to  pay 
the  debt  of  a  third  person.  The  six  hundred  dollars  with 
which  the  debt  was  to  be  paid  was  the  propertj^  of  the 
grantors,  and  a  promise  to  pay  their  money  to  any  person 
to  whom  they  wished  it  paid  would  not  be  within  the 
statute  of  frauds.  That  statute  applies  to  promises  to  pay 
the  promisor's  own  money,  not  the  money  of  another  in 
his  hands. 

The  defendant  further  claims  that  the  contract  of  sale 
was,  in  effect,  a  contract  of  purchase  of  the  equity  of  re- 
demption ;  that  the  equity  was  considered  to  be  worth  the 
sum  of  four  hundred  dollars ;  that  he  paid  that  sum  to  the 
grantors,  and  thus  fulfilled  his  obligation  to  them. 

This  claim  is  unsupported  by  the  finding,  which  upon 
this  point  is  as  follows: — "The  agreed  price  of  the  land 
was  one  thousand  dollars.  *  ♦  *  The  agreed  price  was  to 
be  paid  as  follows,  to  wit :  four  hundred  dollars  in  cash  to 
the  grantors  and  six  hundred  dollars  by  the  assumption 
and  payment  of  said  mortgage.*'  A  mortgage  is  a  mere 
security  of  some  debt  or  obligation  assumed  by  another. 
Standing  alone  it  is  of  no  value.  The  debt  or  obligation 
undertaken  is  the  principal  thing;  and  when  the  finding 
says  that  ^^  the  defendant  assumed  and  agreed  to  pay  the 
mortgage,"  the  import  of  the  language  is  that  he  assumed 
and  agreed  to  pay  the  mortgage  debt.  Although  the  mort- 
gage in  this  case  proved  to  be  void,  and  no  incumbrance 
upon  the  property,  still  the  mortgage  debt,  which  the  de- 
fendant assumed  and  agreed  to  pay,  remained  and  was 
valid. 

We  have  then  this  finding,  which  says  that  six  hundred 
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dollars  of  the  agreed  price  of  the  land  was  to  be  paid  by  the 
defendant's  assumption  and  payment  of  the  mortgage  debt. 
Paid  to  whom  ?  Payment  implies  the  existence  of  a  debt, 
of  a  party  to  whom  it  is  owed,  and  of  a  satisfaction  of  the 
debt  to  that  party.  This  finding,  fully  expressed  in  words, 
would  read  as  follows : — Six  hundred  dollars  of  the  agreed 
price  of  the  land  was  to  be  paid  the  grantors  by  the  defend- 
ant's assuipption  and  payment  of  the  mortgage  debt 
Would  the  grantors  be  paid  the  six  hundred  dollars  with- 
out the  defendant's  assumption  and  payment  of  the  mort- 
gage debt?    The  answer  is  unnecessary. 

The  plaintiffs  right  to  recover  on  the  grounds  we  have 
stated  must  rest  upon  the  assignment  to  him  of  the  claim 
of  the  heirs,  grantors  of  the  defendant,  to  whom  he  pro- 
mised to  pay  thff'mortgage  debt. 

But  there  is  another  clear  ground  on  which  the  plaintiff 
would  be  entitled  to  recover  in  his  own  right,  if  the  com- 
plaint had  been  properly  framed  for  such  a  recovery,  and 
which  it  may  be  worth  while  to  state.  The  defendant, 
being  allowed  in  his  payment  for  the  land  conveyed  to  him 
the  six  hundred  dollars  due  to  the  mortgagee,  came  under 
an  implied  obligation  to  pay  him  the  six  hundred  dollars 
and  save  the  estate  o^  Perkins,  the  ward,  from  paying  it, 
the  estate  being  clearly  liable  to  the  conservator  for  it. 
Beyond  this,  he  expressly  agreed  to  pay  it.  It  became 
therefore  his  debt.  When  afterwards  the  plaintiff  was 
compelled  as  maker  of  the  mortgage  note  to  pay  it,  he  was 
paying  money  for  the  defendant's  benefit,  and  in  law  at  his 
request,  and  of  course  could  recover  it  in  an  action  for 
money  paid.  This  would  have  been  the  simplest  ground 
to  place  the  case  upon,  but  that  adopted  by  the  counsel  for 
the  plaintiff  is  sufficient. 

There  is  no  error  in  the  judgment. 

In  this  opinion  the  other  judges  concurred ;  except 
Stoddabd,  J.,  who  dissented. 
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John  W.  Webster,  Trustee,  vs.  Oliver  Welton  and 

OTHERS. 

A  testator  gave  property  in  trust,  to  be  paid  over  at  a  time  fixed  as  follows: 
"  To  my  grandchildren,  children  of  my  son  N,  or  to  such  of  them  as  shall 
be  living,  to  be  equally  divided  between  them."  N  had  then  four  chil- 
dren, but  a  fifth  was  bom  before  the  time  fixed  for  the  distribution  of 
the  trust  property.  Held  that  the  children  of  N  took  as  a  class,  and 
that  the  after-bom  child  was  entitled  to  share  with  the  others. 

An  earlier  clause  of  the  will  gave  $5,000  each  **  to  my  grandchildren,  0,  A, 
W  and  Ey  children  of  my  son  N, ' '  Held  not  to  be  a  sufficien  t  reason  for 
giving  a  construction  to  the  later  clause  above  mentioned,  limiting  its 
application  to  the  four  children  of  N  living  at  the  testator's  death. 

[Argued  June  4th--decided  June  26th,  1885.] 

Suit  for  advice  as  to  the  construction  of  a  will ;  brought 
to  the  Superior  Court.  Facts  found  and  case  reserved  for 
advice.     The  case  is  fully  stated  in  the  opinion. 

J.  W,  Wehstery  for  the  plaintiff,  and  for  Maud  A.  Welton, 
one  of  the  defendants. 

L.  B.  Morris,- (or  Oliver  Welton,  Walter  S.  Welton, 
Andrew  N.  Welton  and  Esther  L.  Butler. 

Stoddard,  J.  Maud  A.  Welton,  a  child  of  Noah  B.  Wel- 
ton, and  grandchild  of  the  testator  Arad  W.  Welton,  claims 
as  legatee  under  the  ninth  clause  of  her  grandfather's  will. 
This  claim  is  contested  by  all  th^  other  children  of  Noah  B. 
Welton. 

By  his  will  the  testator,  after  making  certain  bequests, 
creates  a  trust,  embracing  the  residuary  estate,  and  in  the 
ninth  clause  of  the  will  he  provides  as  follows : — "  On  the 
first  day  of  July,  1885,  or  as  soon  after  that  time  as  is  prac- 
ticable, I  order  and  direct  my  said  trustees  to  divide  and  pay 
over  the  principal  sum  of  said  trust  fund  in  manner  and  i)or- 
tions  as  follows,  ♦  ♦  ♦  «  and  to  my  grandchildren, 
children  of  my  said  son  Noah  B.  Welton,  or  to  such  of  them 
as  shall  at  that  time  be  living,  and  to  be  equally  divided  be- 
tween them,  one  fifth  part." 


Digitized  by  VjOOQ IC 


184  NEW  HAVEN  COUNTY. 

Webster  v.  Welton. 

The  will  was  made  March  15th,  1870,  and  the  testator 
died  March  15th,  1871. 

At  the  time  the  will  was  made  Noah  B.  Welton  was  mar- 
ried and  had  the  four  children,  and  no  other,  who  are  named 
in  the  fifth  clause  of  the  will,  and  who  are  contesting  the 
claim  of  Maud. 

About  the  8th  day  of  January,  1878,  the  wife  of  Noah  B. 
Welton  was  divorced  from  him,  and  he  married  again  about 
January  22d,  1879,  and  of  this  second  wife  Maud  A.  was 
born  December  19th,  1879. 

The  testntor  gives  the  legacy  in  question  to  a  class,  that 
is,  to  his  grandchildren,  children  of  his  son  Noah  B.  Welton. 
Under  a  similar  provision  this  court  has  very  recently  held 
that  children  born  after  the  death  of  the  testator  take  equally 
with  children  living  at  his  death.  Joneses  Appeal  from  Pro- 
hatCy  48  Conn.,  67.  This  rule  has  "  nearly  universal  applica- 
tion, with  hardly  a  dissenting  authority,"  and  controls  the 
case  at  bar,  unless  a  different  disposing  intent  can  be  dis- 
covered in  other  parts  of  the  will.  And  in  this  behalf  it  is 
urged  on  the  part  of  the  children  living  at  the  testator's 
death,  that  the  testator  has,  by  the  terms  of  his  will,  expressed 
an  intent  that  this  nearly  universal  rule  shall  not  govern  the 
disposition  of  this  legacy,  for  the  fifth  section  of  the  will 
gives  a  legacy  to  each  of  the  four  children  living  at  the  tes- 
tator's death  in  terms  as  follows: — "I  give  and  bequeath  to 
my  grandchildren  Oliver,  Andrew,  Walter  and  Esther,  chil- 
dren of  my  son  Noah  B.  Welton,  five  thousand  dollars  each ;" 
and  the  argument  is,  that  as  the  testator  in  the  fifth  clause  of 
the  will  gives  specific  legacies  to  these  particular  persons  by 
their  individual  names,  and  in  connection  with  such  gift  de- 
scribes them  as  "  my  grandchildren,  children  of  my  son  Noah 
B.  Welton,"  therefore  the  ninth  clause  of  the  will,  which 
contains  the  same  words  of  general  or  class  description, 
"  grandchildren,  children  of  my  son  Noah  B.  Welton,"  must 
receive  the  same  restricted  construction  as  to  the  persons 
taking  thereunder,  notwithstanding  the  omission  to  individ- 
ualize therein.  This  course  of  reasoning  is  not  persuasive,  and 
there  are  at  least  two  substantial  considerations  antagonistic 
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to  this  view.  One  is,  that  it  is  not  lightly  to  be  assumed 
that  the  testator  intended  to  disinherit  one  grandchild  while 
making  all  others,  members  of  the  same  class,  recipients  of 
his  bounty.  Another  reason  is  to  be  drawn  from  the  form 
of  the  win  itself.  The  will  is  drawn  with  technical  nicety, 
disposes  of  a  considerable  estate  by  a  variety  of  trust  and 
other  provisions,  and  provides  for  possible  contingencies,  in- 
dicating both  care  and  capacity  to  express  the  precise  intent 
of  the  testator  in  apt  and  full  terms.  Language  thus  used 
should  have  its  natural  and  legal  meaning ;  and  the  very 
fact  that  the  testator  uses  in  different  clauses  of  this  will 
different  phraseology  to  express  his  intent,  prompts  the  be- 
lief that  such  use  was  intentional,  and  made  in  order  to  pro- 
duce different  results  in  view  of  future  possibilities. 

Besides,  the  fifth  clause  does  not  contain  a  class  gift ;  the 
legacies  therein  are  personal ;  separate  legacies  to  particular 
persons.  While  the  legacy  in  the  ninth  clause  is  by  its  terms 
a  class  gift,  the  testator  was  obviously  certain  as  to  what 
particular  persons  would  take  under  the  fifth  clause,  and  un- 
certain under  the  ninth  clause,  and  expressed  himself  ac- 
cordingly. This  view  is  not  weakened  by  suggesting  that 
the  testator  contemplated  the  possible  death  of  some  of  the 
living  grandchildren,  for  he  might  with  equal  reason  have 
contemplated  the  birth  of  others,  and  there  is  nothing  in  the 
general  scope  of  the  will,  nor  in  any  particular  clause  or  com- 
bination of  clauses,  to  indicate  an  intent  to  exclude  any  of 
his  grandchildren,  children  of  his  son  Noah,  from  the  bene- 
fits of  this  legacy. 

We  see  nothing  to  take  this  case  from  the  operation  of 
the  general  rule,  and  advise  the  Superior  Court  that  Maud 
A.  Welton  takes  under  the  ninth  clause  of  the  will  equally 
with  each  of  the  other  children  of  Noah  B.  Welton. 

In  this  opinion  the  other  judges  concurred. 
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Tho  defendant  owned  a  factory  set  back  ten  feet  from  the  line  of  a  city 
street,  and  running  along  the  street  eighty-eight  feet,  with  the  space  in 
front  paved  like  the  adjoining  sidewalk  and  of  the  same  grade.  In 
front  of  the  factory  was  a  porch  extending  a  little  way  towards  the 
street,  with  a  door  in  it,  used  as  the  main  entrance,  and  by  the  side  of 
the  porch  a  depressed  area  extending  along  the  building,  about  ten  feet 
long,  three  feet  wide  and  five  deep,  with  no  railing  to  protect  persons 
from  falling  in.  The  plaintiff  on  a  lawful  errand  undertook  to  go  in 
the  evening  from  the  street  to  the  porch,  and,  without  want  of  care, 
fell  into  the  open  area  and  was  injured.  Held  that  the  defendant  was 
Uable. 

Where  a  person  has  so  made  the  way  leading  to  a  building  on  his  premises 
as  to  invite  people  to  pass  along  the  way  to  such  building,  he  is  bound 
to  keep  the  way  clear  of  dangers. 

And  it  is  not  necessary  in  such  a  case  that  the  person  using  the  way  should 
be  a  traveler  on  the  highway. 

And  where  the  owner  of  a  building  near  a  street  line  throws  open  the  in- 
tervening Apace  to  public  use,  and  by  paving  it  like  the  adjacent  side- 
walk invites  the  public  to  use  it  as  a  part  of  the  sidewalk,  he  is  bound 
to  keep  the  space  so  offered  for  public  use  free  from  dangers. 

Where  a  caiisc  of  danger  to  public  travel  exists  on  private  land  adjoining  a 
public  highway,  the  liability  of  the  owner  of  the  land  for  an  injury 
from  it  depends  on  its  dangerous  character  with  reference  to  public 
travel  rather  than  its  exact  location. 

The  question  whether  it  endangers  public  travel  is,  as  a  general  rule,  one 
of  fact  and  not  of  law. 

Upon  a  hearing  in  damages  upon  a  demurrer  overruled,  in  a  suit  for  an  in- 
jury by  the  defendant's  negligence,  tiie  admission  of  the  demurrer  ex- 
hausts itself  in  conclusively  establishing  the  defendant's  liability  for 
some  damages  and  casting  upon  him  the  burden  of  proof  as  to  the  ab- 
sence of  negligence.  He  does  not  go  into  this  inquiry  weighted  with 
the  admission,  and  is  not  under  the  necessity  of  proving  his  case  by 
more  than  a  preponderance  of  evidence. 

[Argued  June  10th— decided  July  8d,  1885.] 

Action  for  an  injury  by  reason  of  the  negligence  of  the 
defendant ;  brought  to  the  Superior  Court. 

The  first  count  of  the  complaint  alleged  that  the  defend- 
ant, on  the  17th  day  of  November,  1888,  was  the  possessor 
and  occupier  of  certain  premises  with  the  appurtenances 
situate  in  the  city  of  New  Haven,  adjoining  a  certain  public 
highway  in  said  city  known  as  Franklin  street,  and  kept, 
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maintained  and  permitted  to  remain  on  said  premises,  sub- 
stantially adjoining  sai^  public  highway  and  so  near  the 
public  footway  of  said  highway  as  to  make  the  use  of  the 
same  unsafe  and  dangerous,  a  deep  area  or  pit,  without  rail, 
cover  or  guard  of  any  kind  ;  and  that  on  said  day  and  in  the 
night  time  thereof,  the  plaintiff  Sarah  M.  Crogan  was  pass- 
ing along  said  public  footway  of  said  highway,  and  by  rea- 
son of  the  existence  of  said  area  or  pit  and  for  want  of  proper 
rail,  cover  or  guard  to  the  same,  she,  although  being  in  the 
exercise  of  due  care,  passed  from  said  highway  and  slipped 
and  fell  into  the  said  area  or  pit.  And  that  thereby  the  head 
and  body  of  the  plaintiff  were  bruised  and  wrenched,  and 
her  foot  lacerated  and  broken,  and  permanently  disabled, 
and  she  suffered  great  pain,  and  has  been  forced  to  lay  out 
and  expend  large  sums  of  money  in  endeavoring  to  be  healed, 
to  wit,  $200. 

The  second  count  alleged  that,  at  the  time  when  the  plain- 
tiff suffered  the  injuries  described  and  for  a  long  time  previ- 
ous thereto,  the  defendant  kept  and  maintained  upon  his  said 
land  between  the  public  footway  or  pavement  on  said  Frank- 
lin street  and  said  pit  or  area,  a  brick  pavement  or  footway 
in  all  respects  like  the  public  pavement  or  footway,  sep- 
arated in  no  manner  therefrom,  and  invited,  licensed  and 
permitted  the  public  to  make  use  of  the  same  in  the  same 
manner  and  to  the  same  extent  that  they  made  use  of  the 
public  way,  from  which  it  was  in  no  manner  to  be  distin- 
guished by  the  eye*.  And  that  on  the  17th  day  of  Novem- 
ber, 1888,  and  in  the  evening  of  said  day,  the  plaintiff  Sarah 
M.  Crogan  was  passing  along  said  public  way,  and  from  the 
said  public  way  passed  over  and  upon  the  said  brick  pave- 
ment of  the  defendant,  and  by  reason  of  the  existence  of 
the  same  and  of  said  area  or  pit,  and  the  want  of  any  rail, 
cover  or  guard  and  of  any  light  or  warning,  she,  being  in 
the  exercise  of  due  care,  slipped  and  fell  into  said  area  or 
pit. 

The  defendant  demurred  to  the  complaint,  the  demurrer 
was  ov  3rruled,  and  the  case  heard  in  damages  before  Beards- 
ley^  J.     The  court  made  the  following  finding  of  facts : 
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The  defendant  at  the  time  of  the  injury  complained  of  was 
the  owner  and  in  possession  of  a  factory,  eighty-eight  feet 
long,  built  on  his  own  land,  parallel  to  and  on  the  west  side 
of  Franklin  street,  in  the  city  of  New  Haven,  and  ten  feet 
distant  from  the  westerly  line  of  the  street.  The  factory 
was  erected  by  a  former  owner  fifteen  years  before  the  time 
of  the  injury,  and  from  the  time  of  its  erection  to  the  present 
time  the  space  between  the  front  wall  of  the  factory  and  the 
sidewalk  of  the  street  was  enclosed  by  fences  leading  out 
from  the  ends  of  the  factory  direct  to  the  sidewalk,  but  was 
otherwise  open.  The  line  of  the  sidewalk  was,  at  the  time 
of  the  accident,  and  had  been,  as  against  the  adjacent  lots, 
marked  by  the  customary  fences  of  owners  adjoining  the 
street. 

Originally  the  building  was  used  as  a  carriage  shop,  but 
it  has  been  used  by  the  defendant  as  a  corset  shop.  Some 
three  or  four  years  ago  the  open  space  between  the  factory 
and  sidewalk  was  paved  with  brick,  on  the  same  grade  as 
that  of  the  brick  sidewalk. 

The  general  course  of  the  sidewalk  from  beyond  each  end 
of  the  defendant's  lot,  and  the  front  fence  lines  of  the  ad- 
joining owners,  would  indicate  to  the  ordinary  traveler  the 
general  line  and  course  of  the  sidewalk  along  the  defendant's 
lot,  though  there  was  nothing  to  mark  the  exact  line  of  the 
separation  between  the  sidewalk  and  the  defendant's  lot. 

Near  the  north  end  of  the  factory  and  on  the  front  side 
and  next  to  it,  there  was  and  is  an  area,  built  when  the 
building  was  erected,  and  ever  since  maintained,  ten  feet 
nine  inches  in  length,  two  feet  nine  inches  wide,  and  five 
feet  four  inches  deep ;  the  outer  edge  of  which  was  seven 
feet  and  two  inches  from  the  line  of  the  sidewalk. 

This  area  was  built,  maintained  and  used  for  the  purpose 
of  letting  in  light  through  two  windows  into  the  basement 
of  the  factory.  It  was  not  used  as  a  means  of  access  to  the 
factory. 

The  principal  entnmce  to  the  factory  was  through  a  door 
built  in  the  front  of  a  wooden  porch,  painted  in  a  light  drab 
color,  extending  from  the  factory  towards  the  street  about  a 
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foot  and  a  half  beyond  the  outer  line  of  the  area.  The  upper 
line  of  the  poroh  was  two  feet  from  the  south  edge  of  the 
area.  A  street  gas  lamp  stood  on  the  same  side  of  Franklin 
street,  opposite  to  a  point  a  little  below  the  south  end  of  the 
factory.  The  upper  and  outer  edge  of  the  area  was  on  the 
same  grade  as  that  of  the  open  space  in  front  of  the  factory. 
The  area  was  open  and  without  rail  or  guard. 

At  the  time  of  the  accident  the  office  of  the  factory  was 
on  the  first  story,  and  the  office  window  was  over  the  area. 
A  gas  light,  turned  low,  was  accustomed  to  burn  in  the 
office  all  night,  and  was  burning  at  the  time  of  the  accident, 
but  the  shades  of  the  windows  were  drawn  within  six  inches 
of  the  bottom  of  it  and  did  not  light  up  the  area,  whidi  was 
too  far  below  the  window  for  the  light  to  strike  it,  but  it  did 
show  the  wooden  porch.  The  street  gas  light  at  night  would 
light  up  and  show  the  wooden  porch,  though  a  portion  of 
the  area  would  be  in  the  shade  of  the  porch. 

The  factory  was  accustomed  to  shut  down  and  close,  and 
did  shut  down  and  close  at  the  time  of  the  accident,  at  six 
o'clock  in  the  evening. 

The  plaintiff  Mrs.  Crogan  resided  in  Collis  street,  a  street 
leading  into  Franklin  street,  nearly  opposite  the  south  end 
of  the  factory.  Her  residence  was  on  the  north  side  of  Col- 
lis street,  in  the  second  house,  and  only  a  few  feet  from  the 
comer  of  Collis  and  Franklin  streets. 

The  accident  happened  on  the  17th  day  of  November, 
1888,  at  about  eight  o'clock  in  the  evening. 

Mrs.  Crogan  was  engaged  in  writing  a  letter  at  her  house, 
when  she  was  informed  that  her  son  Joseph,  then  about  nine 
years  of  age,  was  in  the  defendant's  shop,  sweeping  with  one 
Tony,  a  son  of  the  defendant's  janitor.  She  immediately 
dropped  her  pen  and  went  out  of  her  house  to  get  her  boy 
and  bring  him  home.  She  went  along  the  Collis  street  side- 
walk to  the  corner  of  Franklin  street,  and  then  she  took  a 
direct  line  towards  and  to  the  wooden  porch  of  the  factory, 
crossing  Franklin  street  diagonally.  When  she  reached  the 
porch  she  missed  the  door  knob,  and  in  stepping  around  to 
find  it  she  fell  into  the  area  and  was  considerably  hurt,  sus- 
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taining  actual  damage  to  the  amount  of  $900,  including  a 
bill  of  $128  for  medical  services  incurred  by  reason  of  the 
injuries  she  so  received. 

While  such  an  object  as  the  porch  was  visible,  yet  it  was 
not  light  enough  for  a  person  so  unfamiliar  with  the  prem- 
ises as  Mrs.  Crogan  was  to  discern  the  door,  and  she  had 
not  previously  noticed  the  existence  of  the  area  and  was  not 
negligent  in  fact  in  not  discovering  and  avoiding  it. 

The  boy  Joseph  was  in  fact  in  the  factory  at  the  time  the 
plaintiff,  his  mother,  went  to  look  him  up.  The  defendant's 
janitor  was  also  in  the  factory  at  the  time,  but  neither  the 
defendant  nor  any  other  person  in  his  employ.  Joseph  had 
no  right,  authority  or  license  from  the  defendant  to  be 
in  the  factory  at  that  time. 

The  defendant  claimed : 

1.  That  as  at  the  time  of  the  injury  Mrs.  Crogan  was  not 
in  the  exercise  of  any  rights  as  a  traveler  upon  a  highway, 
but  was  upon  the  defendant's  premises,  seeking  to  find  the 
door  to  his  factory,  there  was  a  substantial  variance  in  these 
facts  from  those  alleged  in  the  complaint,  and  that  the  plain- 
tiffs could  only  recover  nominal  damages.     * 

2.  That  the  facts  showed  that  Mrs.  Crogan,  at  the  time 
of  the  accident,  was  upon  the  premises  of  the  defendant  as 
a  trespasser,  and  not  by  his  license  or  authority  express  or 
implied,  and  that  upon  the  facts  of  the  case  the  defendant 
owed  no  duty  to  her  to  have  said  area  protected  by  rail  or 
guard. 

3.  That  upon  the  facts  of  the  case  the  plaintiffs  were  en- 
titled to  only  nominal  damages. 

The  court  ruled  in. accordance  with  these  claims  of  the 
defendant,  and  rendered  judgment  for  nominal  damages 
only.    The  plaintiffs  appealed  to  this  court. 

T.  U.  Doolittle  and  W.  L,  Bennett^  for  the  appellants. 

1.  A  person  who  makes  an  excavation  on  his  own  land  so 
near  the  highway  as  to  render  the  use  of  the  way  dangerous, 
is  liable  in  damages  to  one  who,  in  the  lawful  use  of  the  way 
and  in  the  exercise  of  d  le  care,  falls  into  the  excavation  and 
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is  injured.  Btiesching  v.  St.  Louis  OasUffht  Co.^  73  Misso., 
219 ;  Temperance  Sail  Aaso.  v.  Giles^  83  N.  Jer.  Law,  260  ; 
Beck  V,  Carter^  68  N.  York,  284 ;  Jarvis  v.  Bean^  8  Bing., 
447 ;  Barnes  v.  Ward,  2  Car.  &  K.,  661 ;  Beardsley  v.  City 
of  Hartford,  60  Conn.,  689;  City  of  Norwich  v.  Breed,  ZQ 
id.,  535.  The  liability  of  a  person  making  such  an  excavation 
does  not  depend  upon  its  distance  from  the  street  line,  but 
upon  its  dangerous  condition.  City  of  Norwich  v.  Breed, 
(supra)  ;  Beck  v.  Carter,  (mpra)  ;  Bait.  ^  Ohio  B.  B.  Co. 
V.  Boteler,  88  Maryl.,  668.  The  danger  is  that  persons  ap- 
proaching his  premises  upon  lawful  errands  may,  without 
being  aware  of  it,  pass  from  the  sidewalk  into  the  pit. 

2.  The  plaintiff  was  not  a  trespasser  in  going  upon  the 
defendant's  premises.  2  Waterman  on  Trespass,  §  782; 
Lakin  v.  Ames,  10  Cush.,  198.  Moreover,  by  leaving  the 
strip  of  land  so  open  to  the  public  for  fifteen  years,  the  de- 
fendant at  least  licensed  the  public  to  use  it.  And  more  than 
this,  by  the  arrangement  of  the  sidewalk  and  entrance  to  his 
factory  he  "  held  out  an  allurement  whereby  the  plaintiff 
was  induced  to  come  upon  the  place  in  question."  Corby  v. 
SUl,  4  Com.  B.  (N.  S.,)  656.  In  this  case  the  plaintiff  was 
a  visitor  making  use  of  a  private  way.  See  also  Sweeny  v. 
Old  Colony  B.  B.  Co.,  10  Allen,  873 ;  Larue  v.  Farren  Hotel 
Co.,  116  Mass.,  67 ;  Learoyd  v.  Godfrey,  138  id.,  315  ;  Strat- 
ton  V.  Staples,  59  Maine,  94 ;  Low  v.  Grand  Trunk  B.  B.  Co. 
72  id.,  318 ;  Bennett  v.  Bailroad  Co.,  102  U.  S.  Reps.,  577. 

8.  But  the  plaintiff  might  be  a  technical  trespasser  and 
yet  be  without  fault.  And  in  such  a  case  the  fact  is  no  pro- 
tection to  a  party  guilty,  as  here,  of  gross  negligence.  Birge 
V.  Gardiner,  19  Conn.,  507  ;  Toung  v.  Harvey,  16  Ind.,  814 ; 
Hydraulic  Works  Co.  v.  Orr,  88  Penn.  St.,  832 ;  Beck  v. 
Carter,  (supra)  ;  Bailroad  Co.  v  Stout,  17  Wall.,  667. 

4.  If  the  plaintiff  was  merely  entering  upon  the  defend- 
ant's premises  by  his  invitation  or  license  and  was  not  in  the 
use  of  the  highway  as  such,  there  is  no  variance  between  the 
finding  and  the  allegations  of  the  second  count,  so  that  there 
can  be  a  recovery  on  that  count. 
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J.  W.  Ailing  and  H.  W.  Asher,  for  the  appellees. 

1.  It  is  clear  from  the  finding  that  the  plaintiff  was  not  a 
traveler  upon  the  highway  and  did  not  suppose  herself  to 
be,  but  that  she  had  passed  across  the  highway  to  go  to  the 
defendant's  factory,  and  had  gone  from  the  sidewalk  upon 
the  defendant's  premises, and  that  she  fell  into  the  open  area 
near  the  porch  while  trying  to  find  the  handle  of  the  door. 
It  may  have  been  lawful  for  her  to  do  what  she  did, 
but  the  defendant  cannot  be  liable  upon  the  facts  alleged  in 
the  complaint,  and  as  the  case  stands  can  be  liable  only  for 
nominal  damages.  Shepard  v.  New  Saven  ^  Narthamfton 
Co,^  45  Conn.,  54 ;  Syke%  v.  Town  of  Pawlet^  48  Verm.,  446  ; 
HounseU  v.  Smith,  7  Com.  B.  (N.  S.,)  731,  742. 

2.  But  the  plaintiff  could  not  recover  upon  tlie  facts  even 
if  the  complaint  had  been  properly  framed.  She  was  in  the 
circumstances  a  trespasser,  to  whom  the  defendant  owed  no 
duty.  It  was  in  the  night,  when  the  factory  was  closed, 
and  the  defendant  cannot  be  regarded  as  inviting  people  to 
his  factory  at  such  a  time.  The  plaintiff  was  a  stranger  to 
the  premises,  and  in  going  upon  them  in  the  night  took  her 
own  risk.  Fox  v.  Town  of  Glastonbury^  29  Conn.,  204,  209; 
Bush  V.  Brainard,  1  Cowen,  78.  It  might  as  well  be  said 
that  the  defendant  would  have  been  liable  if  the  plaintiff 
had  found  the  door  unlocked  and  had  gone  in,  and  in  the 
darkness  had  fallen  down  some  well  or  hurt  herself  by  stum- 
bliug  over  some  piece  of  machinery.  The  finding  that  she 
was  not  guilty  of  negligence  in  not  discovering  and  avoiding 
the  open  area,  is  not  intended  to  mean  that  she  did  not  know 
it  was  dark  and  that  she  did  not  know  that  she  was  ignorant 
of  the  premises. 

8.  Upon  the  adjudged  cases  the  law  is  with  the  defendant. 
City  of  Norwich  v.  Breeds  30  Conn.,  536,  548  ;  Beardsley  v. 
City  of  Hartford,  50  id.,  529 ;  Gardner  v.  N.  Haven  ^  North- 
ampton Co.,  51  id.,  148 ;  Howland  v.  Vincent,  10  Met.,  371 ; 
Phila.  ^  Heading  H,  H,  Co,  v.  Hummell,  44i^enn.  St.,  375, 
879;  Gilles  v.  Penn.  M.  H.  Co.,  59  id.,  148;  Gramlich  v. 
Wurst,  86  id.,  74;  Witham  v.  City  of  PoHland,  72  Maine, 
589;  Baker  v.  Byrne,  58  Barb.,  488;  Houlston  v.  Clark,  3 
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E.  D,  Smith,  866;  Severy  v.  Ntckerson,  120  Mass.,  806; 
Pierce  v.  Whiteomb,  48  Verm.,  127 ;  KaU  v.  Love,  87  N.  Jer. 
Law,  6 ;  Southcofe  v.  Stanley,  1  Hurlst.  &  N.,  247 ;  Hard- 
castle  V.  South  Yorkshire  Railway  Co.,  4  id.,  67 ;  ffounsell  v. 
Smyth,  7  Com.  Bench,  N.  S.,  781 ;  Seymour  v.  Maddox,  16 
Queen's  Bench,  826. 

4.  It  is  a  question  of  fact,  in  a  given  case,  whether  the 
defendant  owed  the  plaintiff  a  duty  in  making  his  premises 
safe  for  him  to  come  upon  them.  Mydraulie  Works  Co.  v.' 
Orr,  88  Penn.  St.,  882 ;  Railroad  Co.  v.  Stout,  17  Wall.,  657  ; 
Stratton  v.  Staples,  59  Maine,  94 ;  Low  v.  Grand  Trunk  Rail- 
way Co.,  72  id.,  818 ;  Larue  v.  Farren  Hotel  Co.,  116  Mass., 
67.  This  fact  is  not  found  here.  No  duty  is  imposed  by 
law  to  keep  one's  premises  in  a  safe  condition  for  those  who 
come  there  solely  for  their  own  convenience  or  pleasure. 
Sweeny  v.  Old  Colony  R.  R.  Co.,  10  Allen,  878. 

Stoddabd,  J.  A  demurrer  to  the  complaint  was  filed  in 
this  case ;  that  demurrer  was  overruled,  and  in  accordance 
with  our  practice  the  damages  were  assessed  by  the  court. 

In  this  jurisdiction  the  effect  of  a  demurrer  to  the  com- 
plaint in  cases  of  this  character  is  to  admit,  for  the  purposes 
of  the  hearing  in  damages,  the  truth  of  every  material  and 
well-pleaded  statement  of  fact  in  the  complaint.  Such  ad- 
mission is  conclusive  so  far  as  the  right  of  action,  and  the 
consequent  right  to  nominal  damages  is  concerned,  and  is 
frimi  facie  as  related  to  substantial  damages.  The  defend- 
ant has  the  legal  right  to  prove  the  non-existence  of  the  al- 
leged fact  as  bearing  upon  substantial  damages.  The  bur- 
den of  proof  in  this  particular  is  upon  the  defendant,  and  if 
he  fails  to  prove  the  non-existence  of  the  alleged  fact,  such 
fact  is  regarded  as  established  in  all  its  effects  upon,  and  re- 
lation to,  actual  damages. 

The  recent  case  of  Crane  v.  Eastern  Transportation  Line, 
48  Conn.,  868,  and  again  before  this  court  in  50  Conn.,  842, 
seems  to  settle  the  practice  in  this  state. 

In  the  first  paragraph  of  the  complaint  it  is  alleged  that 
the  defendant  kept,  maintained,  and  permitted  to  remain  on 
Vol.  Liii.— 18 
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his  premises,  substantially  adjoining  the  public  highway, 
and  so  near  the  public  footway  of  said  highway  as  to  make 
the  use  of  the  same  unsafe  a,nd  dangerous,  a  deep  area  or 
pit,  without  rail,  cover  or  guard  of  any  kind. 

It  was  not  pretended  in  the  argument  that  the  area  was 
not  dangerous  in  itself,  and  its  dangerous  character  is  ap- 
parent from  the  finding.  But  it  is  said  that  the  defendant 
owed  no  duty  to  this  plaintiff  not  to  maintain  this  danger- 
ous pit.  It  is  upon  this  theory  alone  that  the  judgment  of 
the  court  below  was  pronounced,  and  by  this  theory  that 
judgment  must  be  te'sted,  and  the  case  be  disposed  of  here. 

There  is  no  finding  of  fact  in  this  case  to  disprove  the  al- 
legation of  the  complaint  that  this  dangerous  area  or  pit  was 
"  so  near  the  public  footway  of  said  highway  as  to  make  the 
use  of  the  same  unsafe  and  dangerous."  The  case  does  state 
certain  facts  from  which  argumentatively  or  inferentially  the 
-court  might  be  led  to  find  either  that  the  pit  was  or  was  not 
«o  located  in  reference  to  the  public  way  and  travel  thereon 
as  to  make  the  use  of  the  highway  unsafe  or  dangerous. 
But  the  court  below  made  no  finding  of  fact  upon  this  point, 
thus  leaving  the  legal  inference  arising  from  the  demurrer 
to  have  its  full  effect  upon  this  allegation  in  establishing  its 
undeniable  truth.  This  is  necessarily  so  unless  it  can  be 
said  that  the  court,  as  matter  of  law,  notwithstanding  the 
admission  involved  in  the  demurrer,  ought  to  say  that  the 
pit  was  not  so  located  as  to  make  the  use  of  the  highway 
dangerous.  This  position  has  not  been  taken,  and  we  do 
not  think  it  can  be  maintained.  That  question  is  peculiarly 
one  of  fact,  dependent  upon  all  the  surrounding  and  charac- 
terising facts,  and  upon  the  whole  evidence  in  the  cause. 
The  location  of  the  excavation,  its  proximity  to  the  public 
way,  the  character  of  the  use  of  that  public  way  in  numbers, 
and  the  manner  of  its  use,  the  probabilities  that  travelers 
would  or  would  not  be  endangered  there,  and  the  like  gen- 
eral considerations,  are  to  be  weighed  by  the  trial  court  in 
every  case,  and  in  addition  to  these  general  considerations 
attaching  to  all  cases,  the  particular  and  peculiar  surround- 
ings of  each  special  case  render  the  question  peculiarly  one 
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of  fact  and  not  of  law,  as  a  general  rule.  We  think  it  is 
plain  in  this  case  that  the  question  here  involved  is  a  ques- 
tion of  fact,  and  so  beyond  our  jurisdiction  to  determine. 
While,  therefore,  no  discussion  of  the  fact  will  be  made,  it 
is  perhaps  proper  to  say  that  to  a  majority  of  the  court  it  ap- 
pears that  the  evidential  facts  found  and  stated  by  the  trial 
court  establish  the  fact  as  alleged  in  the  complaint  in  this 
particular. 

Under  such  circumstances  no  authority  can  be  found  war- 
ranting the  treatment  of  such  a  question  as  a  question  of 
law  to  effect  a  result  adverse  to  this  conclusion. 

This  condition  of  facts,  we  feel  impelled  to  say,  created 
and  imposed  a  duty  upon  the  defendant  to  persons  lawfully 
using  the  highway. 

There  is  some  diversity  of  opinion  as  to  the  test  of  duty 
and  consequent  liability  in  cases  of  this  kind.  It  is  said 
that  in  England  and  Massachusetts  the  test  of  liability  is 
whether  the  excavation  be  substantially  adjoining  the  public 
way,  so  that  a  traveler  by  a  false  step  or  misstep  might  be 
endangered ;  and  the  cases  of  Sbwland  v.  Vincent^  10  Met., 
871,  Hardeastle  v.  South  Yorkshire  Railway  Co,^  4  Hurl.  & 
Nor.,  67,  and  Hounsell  v.  Smyth,  7  Cora.  B.,  N.  S.,  729,  are 
cited  to  this  point. 

Without  stopping  to  inquire  whether  this  is  a  correct 
statement  of  the  rule  in  England,  a  different  and  much  more 
satisfactory  test  and  rule  prevails  in  this  state. 

The  Massachusetts  case  cited  above  certainly  adopts  that 
theory;  but  we  do  not  think  it  is  authoritative.  The  case 
is  discredited  as  authority  by  our  own  court  in  City  of  Nor- 
wich  V.  Breed,  80  Conn.,  547.  Our  court  plainly  implies  that 
the  ruling  was  wrong.  It  is  denied  in  express  terms  in  Beck 
V.  Carter,  6  Hun,  604 ;  and  see  the  same  case  in  the  Court 
of  Appeals,  68  N.  York,  284.  It  is  adversely  criticised  in 
Bigelow's  Cases  on  Torts,  686,  689,  and  is  pronounced  in 
Shearman  &  Redfield  on  Negligence,  506,  "  a  decision  which 
it  is  difficult  to  justify."  A  late  Massachusetts  case  seenjs 
to  ignore  the  rule  as  applied  in  Howland  v.  Vincent,  and  ap- 
proximates the  test  to  that  of  our  court  in  City  of  Norwich  v. 
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Breed.  Mistier  v.  O'Chrady^  132  Mass.,  139.  This  last  case 
substitutes  for  the  test  stated  in  Howland  v.  Vincent  this 
language,  that  the  defendant  "  had  no  reason  to  suppose  *' 
that  any  person  would  attempt  to  go  where  the  danger  was, 
and  that  the  plaintifif  was  not  "  misled  by  any  act  or  word 
of  the  defendant;"  a  statement  of  the  rule  which  plainly 
imposes  a  duty  on  this  defendant. 

The  rule  laid  down  in  Oity  of  Norwich  v.  Breed  was 
stated  after  an  examination  of  the  Massachusetts  case  and 
English  cases  cited  above,  was  declared  upon  full  considera- 
tion, and  places  the  liability  upon  true  grounds,  and  has 
been  cited  in  other  jurisdictions  with  approval.  An  ex- 
tract or  two  from  that  case  will  suflSce.  "  We  think  that 
in  making  the  defendant's  liability  to  dej)end  upon  the 
dangerous  condition  in  which  the  excavation  was  left  by 
the  defendant  rather  than  upon  its  distance  from  the  street, 
the  judge  adopted  the  true  criterion.  It  is  the  dangerous 
character  rather  than  the  exact  location  of  the  excavation 
that  determines  the  duty  and  consequent  liability  of  the 
defendant  in  this  respect.  ♦  ♦  ♦  Whether  the  excavation 
could,  with  a  due  regard  to  the  rights  of  passengers  on  the 
street,  be  left  unguarded,  or  could  not,  depended  upon  the 
question  whether,  being  unguarded,  it  endangered  the  travel 
or  not ;  if  it  did  not,  no  matter  how  near  it  was  to  the  line 
of  way ;  if  it  did,  no  matter  how  far  it  was  removed." 

It  is  plain  that  there  was  a  duty  upon  the  defendant  in 
reference  to  the  public  use  of  that  public  way.  The  next 
inquiry  is,  whether  that  duty  attached  to  the  defendant  in 
reference  to  this  plaintifif.  The  defendant  claimed  and  the 
court  ruled  that  the  plaintifif  was  a  trespasser  upon  the  de- 
fendant's property,  and  was  not  in  the  exercise  of  any 
rights  as  a  traveler  upon  the  highway. 

The  material  facts  bearing  upon  this  part  of  the  case  are, 
that  a  building  used  by  the  defendant  as  a  corset  manufac- 
tory stood  on  his  premises,  extending  along  the  entire 
street  line  of  eighty-eight  feet,  and  set  back  ten  feet  from 
the  line  of  the  public  way.  The  entrance  to  this  building 
was  in  front,  and  consisted  of  an  inclosed  wooden  porch 
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with  a  door  in  the  front.  The  door  of  the  porch  was  five 
feet  and  from  six  to  nine  inches  from  the  street  line.  The 
area  was  located  alongside  the  building,  and  adjoins  the 
porch,  and  is  ten  feet  and  nine  inches  long,  two  feet  and 
nine  inches  wide,  and  five  feet  and  four  inches  deep.  A 
brick  paved  public  sidewalk  was  laid  along  the  front  of 
the  factory,  and  three  or  four  years  ago  the  open  space  be- 
tween the  sidewalk  and  the  building  was  paved  with  brick 
on  the  same  grade  as  that  of  the  brick  sidewalk,  thus  form- 
ing an  unbroken  and  continuous  brick  sidewalk  covering 
the  entire  space  between  the  roadway  of  the  street  and  the 
defendant's  building.  There  was  nothing  to  mark  the 
exact  line  of  separation  between  the  sidewalk  and  the  de- 
fendant's lot.  Thus  the  defendant  was  maintaining  an  ex- 
tension and  continuance  of  the  public  sidewalk  along  the 
entire  front  of  his  building  up  to  the  line  of  his  building, 
in  the  midst  of  a  large  city,  where  the  familiar  condition  of 
affairs  iff  that  the  public  pavements  extend  to  the  line  of 
building.  This  extension  of  the  public  sidewalk  was  of  the 
same  material  and  constructed  in  the  same  manner  as  the 
public  sidewalk.  It  was  on  the  same  grade,  nothing  to  in- 
dicate the  place  where  the  public  walk  ended,  and  appar- 
ently to  the  eye  causing  the  public  walk  to  extend  to  the 
factory. 

On  the  night  in  question  the  plaintiff  was  told  that  her 
child  was  in  the  defendant's  factory.  She  lived  in  Collis 
street,  and  only  a  few  feet  from  Franklin.  Collis  street  i» 
a  street  leading  into  Franklin  street,  nearly  opposite  the 
south  end  of  the  factory.  On  the  evening  of  the  17th  of 
November,  about  eight  o'clock,  going  for  her  child  "she 
went  along  the  Collis  street  sidewalk  to  the  corner  of 
Franklin  street,  and  then  she  took  a  direct  line  towards 
and  to  the  wooden  porch  of  the  factory,  crossing  Franklin 
street  diagonally.  In  trying  to  find  the  door  she  fell  into 
the  area.  She  was  unfamiliar  with  the  premises,  and  did 
not  know  of  the  existence  of  the  area,  and  is  found  not  to 
have  been  negligent  in  fact  in  not  avoiding  the  area.  The 
front  fence  lines  of  the  property  owners  at  either  end  of 
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the  defendant's  shop  indicated,  in  a  general  way,  the  line  of 
the  public  way. 

And  now  it  is  said  that  the  plaintiff  was  a  trespasser  in 
thus  going  upon  this  part  of  the  brick  pavement  placed 
upon  the  defendant's  property.  We  think  the  defendant's 
point  is  not  well  taken.  The  entire  space  up  to  the  factory 
was  apparently  a  public  sidewalk ;  it  does  not  appear  that 
she  knew  anything  to  the  contrary.  She  had  a  right  to  use 
the  whole  of  the  apparent  public  way  to  reach  the  defend- 
ant's shop.  Her  errand  there  was  lawful.  She  had  a  right 
to  go  there,  and  it  will  not  answer  for  the  defendant  to  say 
to  the  plaintiff,  "  True  it  is  that  by  my  act  there  was  an 
apparent,  visible,  manifest  public  walk  which  extended  to 
my  shop,  but  you,  a  stranger,  must  be  held  to  know  where 
the  divisional  line  is,  although  I  have  so  built  and  main- 
tained the  sidewalk  that  you  are  naturally  misled  thereby/' 

There  is  no  principle  of  law  or  justice  which  will  warrant 
a  court  in  holding  a  person  to  be  a  trespasser  who  uses  as  a 
public  way  an  apparent  public  sidewalk  kept  so  by  the  act 
of  the  defendant,  simply  because  he  steps  over  the  technical 
legal  boundary  line.  By  the  construction  of  the  walk  the 
plaintiff,  as  one  of  the  public,  was  told  in  a  most  emphatic 
way  that  the  sidewalk  extended  to  its  full  apparent  width. 
The  occasion  was  in  the  night  season  ;  the  plaintiff  was  not 
familiar  with  the  premises ;  it  is  not  found  that  she  knew 
or  could  have  seen  the  fence  lines  at  either  end  of  the  de- 
fendant's property.  The  defendant's  acts  would  indicate, 
even  if  a  person  knew  where  the  technical  line  of  the  street 
was,  that  the  defendant  had  thrown  open  to  the  public  and 
made  part  of  the  public  domain  that  part  of  his  property 
covered  by  this  extended  sidewalk ;  and  much  more  so  as 
to  a  person  who  did  not  know  where  the  line  was. 

The  streets  of  our  cities,  especially  in  the  mercantile  and 
manufacturing  districts,  are  full  of  instances  where  the 
buildings  are  set  on  the  street  line,  or  at  varying  distances 
therefrom,  with  similar  continued  and  extended  pavements. 
To  impose  upon  persons  lawfully  using  our  sidewalks  the 
duty  of  ascertaining  at   their  peril  where  the  technical 
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divisional  line  lies  before  venturing  to  use  the  sidev^alk  as 
it  openly  and  visibly  exists,  is,  in  our  judgment,  not  war- 
ranted by  any  authority ;  and  to  permit  owners  and  occu- 
piers of  such  property  to  construct  and  maintain  unguarded 
pits  and  areas  in  those  parts  of  their  premises  that  are  not 
distinguishable  from  the  public  way,  mil  fatally  jeopardize 
public  travel. 

In  Corhy  v.  jBVZZ,  4  Com.  Bench,  N.  S.,  562,  Cookbxjbn, 
C.  J.,  said: — "The  proprietors  of  the  soil  held  out  an 
allurement  whereby  the  plaintiff  was  induced  to  come  upon 
the  place  in  question ;  they  held  out  this  road  to  all  per- 
sons having  occasion  to  proceed  to  the  asylum  as  the  means 
of  access  thereto.  ♦  ♦  ♦  Having,  so  to  speak,  dedicated  the 
way  to  such  of  the  general  public  as  might  have  occasion 
to  use  it  for  that  purpose,  and  having  held  it  out  as  a  safe 
and  convenient  mode  of  access  to  the  establishment,  with- 
out any  reservation,  it  was  not  competent  to  them  to  place 
thereon  any  obstruction  calculated  to  render  the  road  un- 
safe.'' 

In  Beck  v.  Carter^  6  Hun,  607,  it  is  said : — "  Even  if  the 
road  had  been  proved  to  have  been  laid  out  two  rods  wide, 
and  a  few  feet  belonging  to  the  plaintiff  lay  between  the 
road  and  the  fence,  as  it  has  always  been  left  in  common 
with  the  road  and  thereby  apparently  devoted  to  the 
public  use,  any  person  would  be  justified  in  using  it  in  that 
way.  The  fair  inference  to  be  drawn  from  its  situation, 
thus  acquiesced  in  by  the  owner,  is  that  it  has  been  aban- 
doned to  the  public.  *  *  *  If  a  house  or  store  is  built  a 
few  feet  from  the  margin  of  the  street  or  highway,  and  no 
fence  is  erected  along  or  near  the  margin,  .persons  are  at 
liberty  to  assume  that  the  building  is  on  the  margin  of  the 
street,  and  that  they  may  lawfully  travel  over  the  whole 
space  thus  apparently  set  apart  for  public  use  by  the  owners 
of  the  land.  ♦  ♦  *  To  authorize  an  owner  of  land  adjoining 
a  highway  to  require  travelers  lawfully  passing  along  it  to 
keep  within  the  limits  of  it,  as  laid  out  or  dedicated,  he 
must  indicate  in  some  proper  way  where  the  boundaries 
are,  and  when  that  is  done  he  is  relieved  from  liability  for 
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injuries  sustained  outside  such  limits.  To  hold  a  traveler, 
a  stranger  to  the  locality,  bound  to  keep  within  the  limits 
of  a  lane  or  alley,  in  the  night  as  well  as  in  the  day,  and 
that  the  owner  of  adjoining  land  may  dig  pits  in  his  land 
five  or  six  or  seven  feet  from  one  of  the  margins  of  the 
street,  and  if  the  traveler  falls  into  it  and  is  injured  he  is 
without  remedy  against  the  owner  of  the  land  on  which 
such  pit  is  dug,  is  so  monstrous,  so  unjust,  and  so  unreason- 
able, that  it  needs  but  to  be  stated  to  be  repudiated." 

But  the  case  at  bar  is  far  stronger  than  the  New  York 
case,  touching  which  this  language  is  held.  Here  the 
owner  and  occupier  of  property  had  so  constructed  and 
built  the  extension  of  the  sidewalk  as  to  induce  and  allure 
people  to  use  it  as,  and  to  suppose  it  to  be,  a  part  of  the  pub- 
lic way.  As  to  persons  lawfully  using  it  he  thus  constituted 
it  an  inseparable  part  and  parcel  of  the  public  way.  Per- 
sons using  it  within  the  scope  of  the  purpose  so  plainly 
indicated  by  the  owner  are  not  trespassers,  and  are  pro- 
tected by  the  law  from  dangerous  excavations,  pits  and 
traps. 

In  the  Court  of  Appeals  Beck  v.  Carter  is  thus  treated : 
— "  It  was  not  the  case  of  a  bare  permission  by  the  owner 
to  cross  his  land  adjoining  a  public  street.  The  land  had, 
by  use  long  continued,  been  made,  for  the  time  being,  a 
public  place  and  part  of  the  highway.  ♦  ♦  ♦  The  boifh- 
dary  of  the  alley  was  not  defined,  and  pei*sons  crossing  the 
lot  in  the  usual  way  were  not  trespassers."   68  N.  York,  293. 

The  case  in  hand  presents  not  only  the  public  use  spoken 
of  by  the  Court  of  Appeals,  but  superadded  to  that,  as  a 
characteristic  thing,  the  personal  acts  of  the  defendant  in 
so  constructing  and  using  his  property  as  to  make  it  a  part 
of  the  highway.  '*  There  may  possibly  be,"  says  the  court, 
in  Binks  v.  South  Yorkshire  Railway  Co.^  3  Best  &  Smith, 
253,  "cases  where  the  owner  of  land  adjoining  a  way 
may  by  his  acts  induce  the  public  to  go  near  to  an  excava- 
tion in  his  land  so  as  to  get  into  danger ;  in  which  case  it 
would  be  the  same  thing  whether  the  way  were  a  highway 
or  not." 
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It  is  stated  as  a  fact  in  the  first  count  of  the  complaint 
that  the  plaintiff  was  passing  along  said  public  foot-way  of 
said  highway,  &c.,  and  fell  in,  &c.  The  demurrer,  as  before 
suggested,  in  the  first  instance  admits  this,  and  this  fact 
stands,  except  as  modified  by  the  other  facts  found. 

The  bare  fact  that  she  passed  without  knowledge  on  her 
part,  (for  this  want  of  knowledge,  if  material,  is  admitted 
because  not  disproven,)  beyond  the  technical  line  of  the 
street,  is  by  no  means  the  determining  fact  in  relation  to 
the  question  whether  she  was  in  the  exercise  of  a  traveler's 
right.  A  traveler's  right  is  not  confined  to  simply  passing 
along  the  street.  He  may  use  the  public  way  for  any  of  the 
whole  range  of  ordinary  acts  incident  to  ordinary  travel, 
not  the  least  of  which  is  the  right  of  approach  and  entry 
to  an  adjoining  building  for  a  lawful  purpose.  And  for  all 
these  purposes  the  highway  is  to  be  regarded  as  it  appar- 
ently exists,  as  against  the  defendant  who  has  actually  en- 
larged the  width  of  the  highway. 

So  far  this  case  has  been  treated  upon  the  theory  and 
facts  set  forth  in  the  first  count  of  the  plaintiffs  complaint. 
That  count  confessedly  proceeds  upon  the  assumption  that 
the  plaintiff  was  in  the  exercise  of  a  traveler's  rights  upon 
a  public  highway.  The  plaintiff,  fearing  that  she  might  be 
met  with  the  objection  that  the  plaintiff  had  passed  beyond 
the  theoretical  line  of  demarcation,  and  therefore  was  not 
technically  a  traveler,  by  amendment  inserted  a  second 
count,  in  which  the  physical  facts  surrounding  the  area  are 
stated  precisely  as  they  are  proved  and  hereinbefore  recited ; 
and  in  addition  thereto  particularly  alleged  that  the  plain- 
tiff ^^  was  passing  along  said  public  way,  and  from  the  said 
public  way  passed  over  and  upon  the  said  brick  pavement 
of  the  defendant." 

It  is  now  claimed  that  the  second  count  is  identical  with 
the  first,  notwith&^tanding  the  first  count  alleges  that  she 
was  a  traveler,  and  the  second  count  states  every  fact  which 
is  relied  upon  by  the  defendant  to  establish  his  vital  propo- 
sition that  she  was  not  a  traveler.  The  second  count  also 
is  framed  in  strict  accord  with  the  letter  and  spirit  of  the 
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Practice  Act.  It  ^^  contains  a  statement  of  the  facts  con- 
stituting the  cause  of  action ;  '*  and  if  those  statements  are 
substantially  established  the  right  of  recovery  follows ;  and 
this  is  the  result  without  reference  to  the  plaintiff's  status 
as  a  traveler;  for  the  .substance  of  that  count  is  that  she, 
the  plaintiff,  was  induced  by  the  acts  of  the  defendant  to 
pass  from  the  public  way  to  and  upon  the  defendant's 
premises. 

We  understand  the  law  to  be  so  that,  if  a  person  is  in- 
duced or  allured  upon  another's  premises,  the  owner  or 
occupier  of  such  premises  owes  a  duty  to  such  person  to  see 
that  his  premises  are  in  a  reasonably  safe  condition,  and  that 
this  duty  attaches  to  the  defendant  in  reference  to  the  per- 
sonality of  the  allured  individual.  Upon  these  facts  the 
right  of  action  is  complete  even  if  the  plaintiff  was  not  a 
traveler.  It  is  therefore  immaterial  to  inquire  whether  the 
plaintiff  called  herself  a  traveler.  Even  if  she  had  said  in 
the  complaint  in  express  terms  that  she  considered  herself 
a  traveler  and  entitled  to  protection  in  that  character,  but 
the  court  should  be  of  opinion  that  she  was  not  at  the  time 
of  the  injury  technically  a  traveler,  but  that  she  was  upon 
the  facts  alleged  and  proved  entitled  to  protection  as  an 
individual,  there  can  be  on  that  ground  no  objection  to  a 
recovery.  The  plaintiff  was  not  bound  to  state  in  the  com- 
plaint the  legal  theory  of  her  case  ;  nor  is  the  legal  theory 
in  any  case  material,  except,  possibly,  where  the  form  of 
action  is  material  to  the  rights  of  the  parties. 

The  Court  of  Appeals  in  Semmingway  v.  Boucher^  98  N. 
York,  287,  states  the  rule  in  this  language  :*— "  The  party 
was  under  no  obligation  to  state  in  his  pleading  the  theory 
of  the  law  upon  which  his  claim  is  based." 

And  we  also  think  that  this  second  count  is  properly 
framed  to  obviate  the  objection  that  the  plaintiff  was  not  a 
traveler.  The  first  count  alleges  that  she  was  a  traveler, 
and  we  think  the  second  count  is  not  a  meaningless  repe- 
tition of  the  first  count.  That  it  accomplishes  its  evident 
design  is  clear,  and  forces  us  to  examine  the  case  as  pre- 
senting the  question  (assuming  the  plaintiff  not  to  have 
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been  a  traveler,)  whether  the  plaintiff  was  or  was  not 
iaduced  or  allured  to  enter  upon  the  defendant's  property. 
In  this  view  of  the  case,  as  we  have  already  stated,  the 
character  of  a  traveler  is  not  essential  to  the  plaintifiTs  right 
of  recovery. 

If  the  plaintiff  was  induced  by  the  defendant  to  come, 
or  allured,  upon  the  defendant's  land,  it  is  not  necessary 
for  the  plaintiff  to  claim  that  a  highway  existed,  either 
actual  or  imputed,  as  against  this  defendant.  But  if  the 
defendant  had  dedicated  to  the  public  a  right  of  passage, 
or  had  so  constructed  his  sidewalk  as  to  induce  people  to 
believe  that  the  public  right  of  way  existed,  and  therefore 
as  to  a  person  so  supposing  and  acting  thereon  that  public 
right  should  be  held  to  exist,  this  condition  would  have  a 
very  material  bearing  upon  the  question  of  allurement  or 
inducement.  For  if  there  was  an  apparent  public  way  a 
person,  though  not  strictly  a  traveler,  has  a  right  to  proceed 
upon  the  assumption  that  guards  against  dangers  are  pro- 
vided co-extensive  with  the  apparent  purpose  and  use  of 
the  way. 

Reverting  now  to  our  original  proposition,  that  the  effect 
of  the  demurrer  to  this  complaint  is  to  admit  the  truth  of 
every  material  well-pleaded  fact  as  stated,  except  so  far  aa 
such  statement  of  fact  may  be  modified  or  controlled  by 
the  facts  found  upon  the  hearing,  we  find,  by  reference  to 
the  second  paragraph  of  the  second  count,  a  statement  of 
fact  that  the  defendant  ^^  kept  and  maintained  on  his  own 
land,  between .  the  public  footway  or  pavement  on  said 
Franklin  street  and  said  pit  or  area,  a  brick  pavement  or 
footway,  in  all  respects  like  the  public  pavement  or  footway, 
separated  in  no  manner  therefrom,  and  invited,  licensed 
and  permitted  the  public  to  make  use  of  the  same  in  the 
8ame  manner  and  to  the  same  extent  that  they  made  use  of 
the  public  way,  from  which  it  was  in  no  manner  to  be  dis- 
tinguished by  the  eye." 

This 'Statement  of  fact  certainly  is  not  denied  by  any 
direct  statement  in  the  finding,  but,  on  the  other  hand,  it  is 
in  substance  and  effect  confirmed  and  established  by  the 
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finding ;  for  it  is  found  that  the  public  sidewalk  had  been 
widened  and  continued  up  to  the  defendant's  building,  and 
so  kept  and  maintained  by  him,  and  that  there  was  nothing 
to  mark  the  exact  line  of  separation.  That  the  sidewalk 
on  the  defendant's  premises  was  paved  with  brick  in  the 
same  manner  as  the  public  footway,  and  was  on  the  same 
grade,  is  also  found.  Thus  the  finding  in  substance  accords 
with  the  allegation  in  this  particular. 

But  it  is  said  that  the  front  fence  lines  of  the  adjoining 
owners  would  indicate  to  the  ordinary  traveler  the  general 
line  and  course  of  the  sidewalk.  Assuming  this,  and  as- 
suming also  that  such  indications  would  exist  in  the  night 
season  when  the  front  fence  lines  might  not  be  seen,  or,  if 
seen,  would  probably  not  be  effective,  yet  that  fact  does  not 
help  the  defendant  as  to  the  controlling  fact  that  he  had  so 
built,  kept  and  maintained  his  sidewalk  as  to  induce  people 
to  go  beyond  the  line  of  the  adjoining  front  fences.  Be- 
sides, the  accident  happened  in  the  night  season,  and  there 
is  no  fact  in  the  case  to  lead  to  the  belief  that  the  plaintiff 
was  cognizant  of  the  line  of  those  front  fences  or  knew  of 
their  existence  even. 

In  the  leading  case  of  Sweeney  v.  Old  Colony  It.  It.  Co.^ 
10  Allen,  878,  Bigelow,  C.  J.,  giving  the  opinion  says : — 
"The  general  rule  or  principle  applicable  to  this  class  of 
cases  is  that  an  owner  or  occupant  is  bound  to  keep  his 
premises  in  a  safe  and  suitable  condition  for  those  who 
come  upon  and  pass  over  them,  using  due  care,  if  he  has 
held  out  any  invitation,  allurement  or  inducement,  either 
express  or  implied,  by  which  they  have  been  led  to  enter 
thereon.  A  mere  naked  license  or  permission  to  enter  or 
pass  over  an  estate  will  not  create  a  duty  or  impose  an  obli- 
gation on  the  part  of  the  owner  or  persou  in  possession  to 
provide  against  the  danger  of  accident.  The  gist  of  the 
liability  consists  in  the  fact  that  the  person  injured  did  not 
act  merely  for  his  own  convenience  and  pleasure,  and  from 
motives  to  which  no  act  or  sign  of  the  owner  or  occupant 
contributed,  but  that  he  entered  the  premises  because  he 
was  led  to  believe  that  they  were  intended  to  be  used  by 
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yisitors  or  pa^engers,  and  that  such  use  was  not  only 
acquiesced  in  by  the  owner  or  person  in  possession  and 
control  of  the  premises,  but  that  it  was  in  accordance  with 
the  intention  and  design  with  which  the  way  or  place  was 
adapted  and  prepared  or  allowed  to  be  so  used.  The  true 
distinction  is  this : — ^A  mere  passive  acquiescence  by  an 
owner  or  occupier  in  a  certain  use  of  his  land  by  others 
involves  no  liability;  but  if  he  directly  or  by  implication 
induces  persons  to  enter  or  pass  over  his  premises,  he  there- 
by assumes  an  obligation  that  they  are  in  a  safe  condition, 
suitable  for  such  use,  and  for  a  breach  of  this  obligation  he 
is  liable  in  damages  to  a  person  injured  thereby." 

The  plaintiff  alleges  that  it  was  by  reason  of  the  exist- 
ence of  the  pavement  on  the  defendant's  land,  constructed 
as  it  was,  that  she  passed  beyond  the  limits  of  the  highway. 
Instead  of  contradicting  this  allegation  the  facts  found 
support  and  confirm  it.  How  could  it  be  more  certainly 
indicated  that  this  part  of  the  defendant's  land  was  "in- 
tended to  be  used  by  visitors  or  passengers,"  and  that  it  was 
"adapted  and  prepared  for  such  use,"  than  by  extending 
and  continuing  a  public  sidewalk  over  it?  He  built  and 
maintained  this  walk  so  that  every  person  whose  interest  or 
inclination  led  him  so  to  do,  would  naturally  enter  upon  it 
supposing  it  was  intended  for  public  use,  and  therefore 
properly  guarded.  See  Mellen  v.  Morrill^  126  Mass.,  646, 
and  MUtler  v.  O'Chady,  132  id.  139, 141. 

"  The  question  is,  did  a  reasonable  regard  for  the  safety 
of  those  whom  the  use  to  which  the  defendants  had  devoted 
their  wharf  might  be  expected  to  bring  there,  require 
something  in  the  way  of  safeguards  at  this  gangway?" 
Law  V.  Grand  Trunk  Railway  Co.^  72  Maine,  319. 

In  Hydraulic  Works  Co.  v.  Orr,  88  Penn.  St.,  335,  that 
court,  by  Agnew,  C.  J.,  upheld  a  verdict  for  damages  at 
the  suit  of  a  trespasser,  upon  the  theory  that  the  occupier 
of  premises  "  has  reason  to  apprehend  danger  owing  to  the 
peculiar  situation  of  his  property  and  its  openness  to  acci- 
dent," and  "  that  this  spot  was  not  so  private  and  secluded 
as  that  a  man  might  keep  dangerous  pits  or  deadfalls  there 
without  a  breach  of  duty  to  society." 
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The  turn-table  case  of  Railroad  Co.  v  Stottt^  17  Wall., 
657,  and  that  of  Birge  v.  Gardiner^  19  Ccnn.,  507,  proceed 
upon  the  same  general  theory.  See  also  Ra%bghey  v.  Eart^ 
62  Iowa,  98;  Toeing  v.  Earvey,  16  Ind.,  814. 

Shearman  &  Redfield  on  Negligence,  page  599,  say: — 
"  Of  course  it  is  culpable  negligence  to  leave  a  pit  or  other 
excavation  in  such  an  unguarded  state  as  to  cause  injury  to 
a  person  having  a  right  to  be  upon  the  land  and  using  that 
right  with  ordinary  care."  Tested  by  this  statement  of  the 
law  the  plaintiff's  right  must  be  conceded.  Under  any  view 
of  this  case  she  was  lawfully  on  the  land,  and  in  the  exer- 
cise of  ordinary  care. 

So  in  Addison  on  Torts  it  is  said,  page  168,  8d  ed. : — 
"But  if  a  person,  being  upon  the  premises  of  another  on 
lawful  business,  without  any  fault  or  negligence  of  his  own, 
falls  through  a  hole  on  such  premises,  the  occupier  will  be 
responsible."  Again,  on  page  164  : — "  Every  occupier  of  a 
house  who  makes  or  permits  the  continuance  or  use  of  a 
pathway  to  the  house  may  fairly  be  deemed  to  hold  out  an 
invitation  to  all  persons,  who  have  any  reasonable  ground 
for  coming  to  the  house,  to  pass  along  his  pathway." 
Wharton  on  Negligence,  §  824a,  lays  down  this  proposition  : 
— "  At  the  same  time  it  must  be  kept  in  miiid  that  he  is 
bound  to  keep  his  premises  in  such  order  that  visitors  whom 
he  invites,  when  acting  prudently,  will  not  be  injured ;  and 
if  dangerous  places  exist  by  which  they,  exercising  such 
prudence,  might  be  hurt,  his  duty  is  to  give  notice  of  the 
danger.  ♦  ♦  *  And  if  he  is  aware  that  persons  are  in  the 
habit  of  passing  over  his  grounds,  trespassers  though  they 
may  be,  he  is  liable  if  he  leaves  in  their  way  dangerous  ex- 
cavations or  instruments  by  which  they  are  injured.  By 
making  the  path  as  an  approach  to  his  house  he  has  thereby 
given  implied  permission  to  all  persons  having  occasion  to 
do  so  to  go  over  it  to  his  house,  and  he  cannot  shield  him- 
self from  liability  upon  the  ground  that  they  had  no  busi- 
ness there.  He  is  treated,  by  maintaining  the  path,  as  hold- 
ing out  an  invitation  to  all  persons  to  use  it  who  have 
reasonable  grounds  to  do  so,  and  he  is  bound  at  his  peril  to 
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keep  it  in  safe  condition."  To  the  same  effect  is  Wood  on 
Nuisances,  §  187.  In  Vanderheek  v.  Rendry^  84  N.  Jer.  Law 
R.,  471,  it  is  said : — "  It  has  been  substantially  held  that 
although  a  way  may  not  have  been  dedicated  to  the  public, 
or  otherwise  legally  established  for  the  use  of  the  public, 
yet  if  the  owner  of  premises  over  which  it  passes  has  ex- 
hibited an  intention  that  it  shall  be  used  by  the  public, 
either  as  a  means  of  access  to  his  property  or  over  it,  and 
by  the  manifestation  of  that  intention  has  induced  or  allured 
the  public  to  use  it,  those  using  it  within  the  scope  of  the 
purpose  manifested  are  entitled  to  be  protected  from  dan- 
gers to  the  way  by  reason  of  obstructions  or  interferences 
created  during  its  existence,  and  resulting  from  the  want 
of  ordinary  care  on  the  part  of  the  owner  or  those  acting 
within  his  authority." 

Authorities  to  the  same  point,  in  great  numbers,  firmly 
establish  a  principle  of  law  that  imposes  a  duty  upon  an 
occupier  of  land.  The  extent  of  that  duty  is  co-extensive 
with  the  use  to  which  he  subjects  his  premises. 

Under-some  circumstances  trespassers  are  protected;  in 
others,  trespassers  are  at  their  own  risk,  while  visitors  are 
entitled  to  a  reasonably  safe  passage ;  and  in  others  still 
the  public  have  rights  that  the  occupier  cannot  safely  ignore. 

Trespasser  the  plaintiff  was  not;  and  whether  she  be 
regarded  as  a  visitor  by  invitation  going  upon  private  prop- 
erty, or  one  of  the  public  in  the  enjoyment  of  a  public  right 
by  using  an  apparent  public  way  as  a  means  of  access  to 
the  defendant's  building,  and  being  injured  by  "a  con- 
cealed source  of  mischief,"  she  was  entitled  to  recover  sub- 
stantial damages. 

There  is  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  Gbakgeb,  J.,  concurred. 

Pabk,  0.  J.  I  concur  in  the  foregoing  opinion  in  all  re- 
spects except  in  the  view  there  presented  of  the  effect  of  a 
demurrer  overruled  on  the  hearing  in  damages.  I  think 
the  judge  who  wrote  it  has  somewhat  misapprehended  the 
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effect  and  extent  of  our  decision  in  Crane  v.  The  JEastem 
Tramportation  Line^  48  Conn.,  861.  I  will  briefly  state  my 
views  upon  the  point. 

A  demurrer  admits  the  truth  of  the  alleged  facts  for  the 
sole  purpose  of  testing  their  legal  suflBciency.  If  the  de- 
murrer is  overruled,  and  the  defendant  answers  over,  the 
admission  cannot  be  used  as  evidence  against  him.  It 
stands  like  any  other  case  where  the  allegations  of  fact  are 
denied — the  facts  are  determined  by  the  proof,  and  not  by 
the  pleadings. 

The  principle  is  the  same  when  the  defendant,  instead  of 
answering  over,  submits  to  the  adverse  judgment  on  the 
demurrer.  This  case  is  for  unliquidated  damages.  In  the 
absence  of  any  proof  the  plaintiff  recovers  nominal  damages 
only.  The  burden  is  on  him  to  show  the  extent  of  the  in- 
jury. The  allegations  of  injury  and  damage,  although 
admitted  by  the  pleadings,  are  not  substantive  evidence  in 
his  favor.  The  extent  of  the  injury  is  to  be  proved  like 
similar  facts  in  any  other  case.  When  he  has  done  that,  no 
evidence  being  offered  of  due  care  by  the  defendant,  or 
contributory  negligence  on  the  part  of  the  plaintiff,  the 
plaintiff  will  recover  all  the  damages  proved.  That  is  on 
the  ground  that  the  demurrer,  on  which  the  judgment  rests, 
-admits  the  defendant's  negligence  and  due  care  on  the  part 
of  the  plaintiff.  But  notwithstanding  the  demurrer  we 
have  repeatedly  held,  and  that  is  now  the  settled  doctrine 
in  this  state,  that  it  is  competent  for  the  defendant  to  con- 
trovert the  facts  as  to  negligence,  not  to  affect  the  question 
of  liability,  but  solely  to  affect  the  amount  of  damages. 
But  such  evidence  is  independent  and  outside  of  the  plead- 
ings. In  this  respect  the  burden  is  on  the  defendant;  and 
that  is  the  extent  of  the  decision  in  Crane  v.  The  JSastem 
Transportation  Line^  as  I  understand  it.  If  he  offers  no 
evidence  judgment  goes  against  him  for  all  the  damages 
proved.  But  if  ho  offers  evidence  on  the  subject  of  negli- 
gence, the  question  must  be  determined  wholly  by  the 
evidence.  As  the  defendant  takes  the  burden  he  must 
establish  his  claims  by  a  preponderance  of  proof.     The  ad- 
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mission  by  the  demurrer  is  not  to  be  used  as  evidence 
against  him.  The  effect  of  that  is  exhausted  in  conclus- 
ively establishing  his  liability  for  some  damages  and  cast- 
ing upon  him  the  burden  of  proof.  The  admission  cannot 
be  thrown  into  the  scale  in  weighing  the  evidence. 

With  this  qualification  I  fully  concur  with  Judge 
Granges  in  the  opinion  of  Judge  Stoddard. 

Carpenter,  J.  (Dissenting).  The  plaintiff's  case  pro- 
ceeds upon  the  theory  that  the  pit  or  area  on  the  defendant's 
premises  made  the  use  of  the  sidewalk  by  the  public  danger- 
ous, and  that  the  plaintiff,  Mrs.  Crogan,  while  using  the 
sidewalk,  fell  into  the  pit  and  was  injured.  .  Both  counts  in 
the  complaint  are  adapted  to  that  theory,  and  the  case  in  the 
court  below  was  tried  and  decided  on  that  ground. 

The  defendant's  claim,  which  was  sustained  by  the  court, 
was, — 1st,  that  the  plaintiff  was  not  injured  while  in  the  ex- 
ercise of  any  rights  as  a  traveller  upon  a  highway,  but  was 
upon  the  defendant's  premises,  seeking  to  find  the  door  to 
his  factory,  and  consequently  that  there  was  a  substantial 
variance ;  2d,  that  the  plaintiff-  was  a  trespasser ;  and  3d, 
that  upon  the  facts  the  plaintiff  was  entitled  to  only  nomi- 
nal damages. 

The  errors  assigned  by  the  plaintiff  follow  exactly  the 
claims  made  by  the  defendant.  We  see  no  suggestion  in 
the  record  that  any  claim  was  made  by  the  plaintiff  tliat  the 
defendant  was  liable  on  any  other  ground  than  that  he  had 
exposed  to  harm  those  using  the  highway. 

If  then  the  plaintiff,  as  a  traveller  on  the  highway^  received 
no  injury,  the  cause  of  action  as  alleged  in  the  complaint  is 
not  proved,  and  she  can  recover  only  nominal  damages. 
Upon  principle  this  must  be  so.  The  defendant's  liability 
to  a  traveller  depends  upon  the  proximity  of  the  pit  to  the 
sidewalk  and  its  connection  therewith ;  his  liability  to  one 
properly  on  his  land  depends  upon  the  location  of  the  pit  in 
connection  with  the  special  circumstances  of  the  case ;  was 
the  pit  such  that  strangers  would  be  likely  to  fall  into  it  ? 
Vol.  lui. — 14 
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had  the  defendant  reason  to  anticipate  such  consequences, 
end  was  it  his  duty  to  guard  against  them? 

It  is  obvious  that  the  duty  which  the  defendant  owed  to 
the  travelling  public  is  very  different  from  that  which  he 
owed  to  individuals  coming  upon  his  premises.  The  degree 
of  care  is  greater  in  the  one  case  than  in  the  other,  and  de- 
pends upon  an  entirely  different  state  of  facts.  In  the  one 
case  it  is  a  material  inquir)^  was  the  plaintiff  in  contempla- 
tion of  law  a  traveller  upon  the  highway  when  injured  ?  In 
the  other  such  an  inquiry  would  be  irrelevant. 

In  the  first  count  in  the  complaint  it  is  alleged  that  the 
defendant  kept  and  maintained,  substantially  adjoining 
Franklin  street*  a  public  highway,  and  so  near  the  public 
footway  of  the  highway  as  to  make  the  use  of  the  same  un- 
safe and  dangerous,  a  deep  area  or  pit,  without  rail,  cover 
or  guard  of  any  kind ;  and  that  the  plaintiff  was  injured 
when  "  passing  along  said  public  footway  of  said  highway." 

In  the  second  count  it  is  alleged  that  the  defendant  '*kept 
and  maintained  upon  his  said  land  between  the  public  foot- 
way or  pavement  on  said  Franklin  street  and  said  pit  or  area, 
a  brick  pavement  or  footway  in  all  respects  like  the  public 
pavement  or  footway,  and  separated  in  no  manner  therefrom, 
and  invited,  licensed  and  permitted  the  public  to  make  use 
of  the  same  in  the  same  manner  and  to  the  same  extent  that 
they  made  use  of  the  public  way  from  which  it  was  in  no 
manner  to  be  distinguished  by  the  eye."  It  is  then  alleged 
that  "  the  said  plaintiff,  Sarah  M.  Crogan,  was  passing  along 
said  pullic  way^  and  from  the  said  public  way  passed  over 
and  upon  the  said  brick  pavement  of  the  defendant,  and  by 
reason  of  the  existence  of  the  same  and  of  said  area  or  pit,  and 
the  want  of  any  rail,  cover  or  guard,  and  of  any  light  or 
warning,  she  being  in  the  exercise  of  due  Xjare,  slipped  and 
fell  into  said  area  or  pit." 

Now  the  case  shows  that  the  plaintiff  went  "  to  the  corner 
of  Franklin  street,  and  then  she  took  a  direct  line  towards 
and  to  the  wooden  porch  of  the  factory,  crossing  Franklin 
street  diagonally.  When  she  reached  the  porch  she  missed 
the  door  knob,  and  in  stepping  around  to  find  it  she  fell  into 
the  area,  &c." 
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Thus  it  will  be  seen  that  all  she  had  to  do  with  the  side- 
walk was  to  cross  it  diagonally.  She  did  not  unintentionally- 
stray  from  the  sidewalk,  but  she  consciously  and  intention- 
ally left  it  to  go  to  the  defendant's  building.  The  defendant's 
brick  pavement  had  nothing  whatever  to  do  with  causing 
the  accident.  It  seems  to  me  very  clear  that  the  facts  proved 
disprove  the  cause  of  action  alleged. 

Whether  the  defendant  owed  the  plaintiff  any  duty  which 
he  neglected,  considering  her  merely  as  an  individual  on  his 
premises,  and  not  one  of  the  public  on  the  sidewalk,  is  a 
question  which  was  not  tried  in  the  court  below,  and  one 
which  cannot  now  be  tried  in  this  court.  The  defendant's 
counsel  deny  any  such  liability  under  this  complaint,  and 
the  plaintiff's  counsel  practically  admit  that  there  is  none ; 
for  the  only  claim  which  they  make  under  the  second  count 
is  that  she  was  not  a  trespasser  in  passing  over  the  defend- 
ant's brick  pavement,  but  that  she  was  induced  or  allured 
to  enter  upon  the  defendant's  property  from  the  sidewalk 
by  means  of  said  pavement.  I  do  not  controvert  the  propo- 
sition that  she  was  lawfully  on  the  defendant's  land ;  but  it 
is  difficult  to  see  how  she  was  allured  thereon  by  the  defend- 
ant's pavement.  Her  sole  object  in  going  *to  the  building  was 
to  look  after  her  boy,  who,  as  she  supposed,  was  in  danger, 
and  she  went  directly  there  without  any  regard  to  the  pave- 
ment. And  that  is  all  the  allurement  there  was ;  an  implied 
license  to  go  upon  the  premises.  Upon  these  facts  to  say 
that  that  pavemen.t "  allured  "  the  plaintiff  on  to  the  premises 
and  into  the  pit,  seems  to  me  a  gratuitous  assumption,  not 
warranted  by  anything  in  the  finding.  I  think  the  decision 
of  the  Superior  Court  was  right. 

I  concur  fully  in  the  views  presented  by  the  Chief  Justice 
in  his  opinion,  with  regard  to  the  effect  of  a  demurrer  over- 
ruled on  the  position  of  the  parties  upon  the  hearing  in  dam- 
ages. 

In  this  opinion  LoOMis,  J.,  concurred. 
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58   53  Geoegb  Brown  vb.  The  Town  op  Southbxtry. 

I  53    812 

'  ^-^      The  act  of  1883  (Sessions  Laws  1883,  p.  283)  provides  that  the  notice  to  be 
^  2691  given  to  the  selectmen  of  a  town  by  any  person  injured  by  means  of  a 

i~^  212  defect  in  a  highway,  shall  state  the  nature  of  the  injury.    A  notice  of 

^  M  378  an  injury  to  a  horse,  carriage  and  harness,  stated  it  as  follows:    " Said 

I  60  la- 1  horse  was  injured  in  the  left  leg  and  knee  joint  and  otherwise  bruised 

^'  and  injured;  said  carriage  was  injured  by  breaking  the  right  shaft  and 

being  wrenched  and  spnmg;  and  said  harness  was  much  broken."  Held 
to  be  sufficient. 
The  act  requires  the  place  of  the  injury  to  be  stated  in  the  notice.    The 
place  was  described  as  "a  defective  sluice  across  the  highway  between 
the  dwelling  house  of  E.  B,  and  the  J,  H,  place,  so  called."    There 
were  between  those  points  three  sluice  ways,  within  twenty-five  rods, 
of  which  the  middle  one  only  was  defective.    Held  that  the  notice  was 
sufficient. 
The  plaintiff  alleged  the  notice  in  his  complaint,  and  the  defendant  de- 
murred and  the  case  was  heard  in  damages.    Held  not  necessary  for  the 
plaintiff  to  prove  the  notice.    Whether  the  defendant  could  have  shown 
the  want  of  notice  in  fact  for  the  purpose  of  affecting  the  question  of 
damages :    Qucere. 
The  loss  of  the  use  of  the  horse  was  a  direct  consequence  of  the  injury  and 

a  proper  element  of  damage. 
Where  in  assessing  the  damages  the  court  below  found  the  actual  damage 
to  be  $161,  and  included  in  the  judgment  $10.59  as  interest  on  that  sum 
to  the  date  of  the  judgment,  it  was  held  that  whether  the  interest  was 
properly  included  or  not,  the  sum  was  too  small  to  justify  the  granting 
of  a  new  trial  for  the  error. 

[Argued  June  14th— decided  June  26th,  1885.  J 

.  Action  to  recover  for  an  injury  from  a  defect  in  a  high- 
way of  the  defendant  town ;  brought  to  the  Court  of  Com- 
mon Pleas,  and  heard  in  damages,  upon  a  demurrer  over- 
ruled, before  Torrance^  J.  Facts  found  and  damages  as- 
sessed at  $171.59.  Appeal  to  this  court  by  the  defendants. 
The  case  is  fully  stated  in  the  opinion. 

A.  N,  Wheeler^  for  the  appellants. 

W.  L.  Bennetty  for  the  appellee. 

Carpenter,  J.  This  is  an  action  for  injury  to  property 
by  reason  of  a  defective  highway,  and  was  heard  in  damages 
after  demurrer  overruled. 
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The  defendant  objected  to  the  admission  in  evrdence  of 
the  notice  to  the  selectmen  required  by  statute  (Session 
Laws  of  1888,  p.  283)  on  the  ground  that  it  did  not  suffi- 
ciently describe  the  nature  of  the  injury  and  the  place  of  its 
occurrence.    The  court  overruled  the  objection. 

Under  the  statute  as  it  originally  passed  in  1874,  the  na- 
ture of  the  injury  did  not  need  to  be  stated  in  the  notice, 
but  it  is  required  by  the  act  as  amended  in  1883.  We  think 
the  nature  of  the  injury  is  sufficiently  described.  The  in- 
jury was  to  a  horse,  wagon  and  harness,  and  is  thus  de- 
scribed : — "  That  said  horse  was  injured  in  the  left  leg  and 
knee  joint  and  otherwise  bruised  and  injured ;  that  said  car- 
riage was  injured  by  breaking  the  right  shaft  and  being 
wrenched  and  sprung;  and  that  said  harness  was  much 
broken  and  injured." 

This  notice  is  required  of  plain  men,  and,  in  a  majority  of 
instances,  of  men  of  common  or  limited  education,  and  must 
be  given  within  sixty  days  after  the  injury.  It  is  absurd  to 
suppose  that  the  legislature  intended  that  it  should  be  given 
in  technical  terms,  or  that  the  injury  should  be  accurately 
described  in  detail.  A  general  description,  which  will  rea- 
sonably apprise  the  selectmen  of  the  general  character  of  the 
injury,  is  all  that  is  required.     That  was  given  in  this  case. 

The  place  of  its  occurrence  is  thus  described : — ''  Through 
a  defective  sluice  across  the  highway  in  said  town,  at  a  point 
between  the  dwelling  house  of.  Elliott  B.  Bradley  and  the 
John  Honahan  place,  so  called."  Between  these  points 
there  are  three  sluice  ways,  and  within  twenty-five  rods. 
Only  one  was  defective,  and  that  was  the  middle  one.  The 
defect,  as  found  by  the  court,  was  "  a  hole  in  the  traveled 
track,  about  three  feet  deep  and  six  inches  wide  and  extend- 
ing across  the  sluice  way  very  nearly  the  width  of  a  car- 
riage." The  defect  was  an  obvious  one.  We  think  it  is 
very  clear  that  the  s^ctmen  had  such  notice  of  the  place  as 
that  they  could  not  have  been  misled,  and  could  not  have 
mistaken  its  identity.  We  think  the  evidence  was  properly 
admitted. 

Obviously  the  plaintiff  had  no  occasion  to  prove  the  notice, 
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for  it  was  alleged  in  the  complaint  and  admitted  by  the  de- 
murrer. Whether  the  defendant  could  have  shown  want  of 
notice  for  the  purpose  of  affecting  the  question  of  damages, 
is  a  question  we  need  not  consider. 

The  claim  that  the  loss  of  the  use  of  the  horse  is  too  re- 
mote, and  that  damages  therefor  cannot  be  recovered  in  this 
action,  cannot  be  sustained.  The  loss  was  the  direct  and 
natural  consequence  of  the  injury.  That  it  was  a  proper 
element  of  damage  is  too  clear  for  argument. 

The  court  below  estimated  the  actual  damage  sustained 
by  the  plaintiff  at  $161,  and  included  in  the  judgment  the 
further  sum  of  $10.59,  as  interest  on  that  sum  to  the  date  of 
the  judgment.  The  defendant  assigns  this  as  an  error.  It 
is  not  usual  in  this  class  of  cases  to  allow  interest  as  such, 
or  to  allow  it  as  damages  for  the  detention  of  money  due. 
It  may  be  proper  in  some  cases  to  take  into  consideration 
the  lapse  of  time  in  assessing  damages.  Whether  this  is 
such  a  case  is  unimportant,  because  the  amount  thus  allowed, 
$10.59,  is  too  insignificant  to  justify  us  in  reversing  the  judg- 
ment and  granting  a  new  trial. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


Thomas  C.  Perkins  and  another  vs.  The  CiTr  of  New 

Haven. 

The  police  commissioners  of  the  city  of  New  Haven  are  agents  of  the  state, 
engaged  in  performing  public  and  governmental  duties,  and  are  not 
agents  of  the  city  or  engaged  in  any  matter  of  municipal  concern. 

The  law  having  imposed  upon  these  commissioners  the  duty  of  providing 
voting  places  In  the  city  and  town  for  all  national  and  state  elections, 
they  can  not,  by  hiring  rooms  for  the  purpose,  bring  the  city  under  an 
obligation  to  pay  the  rent  for  them. 

[Argued  June  4th— decided  June  26th,  1885.] 

Action  of  scire  facias  upon  a  process  of  foreign  attach- 
ment, to  recover  of  the  defendant  city  as  a  garnishee  certain 
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money  claimed  to  be  due  to  one  Chesley ;  brought,  by  ap- 
peal from  a  justice  of  the  peace,  to  the  Court  of  Common 
Pleas,  and  by  that  court  reserved  for  advice.  The  case  is 
BufiBciently  stated  in  the  opinion. 

S.  O.  Loomis^  for  the  plaintiffs. 

C.  T.  Driscoll  and  E.  B.  Graves^  for  the  defelidant. 

Stoddabd,  J.  The  plaintiffs'  contention  in  this  case  is 
grounded  upon  the  theory  that  the  police  commissioners  of 
the  city  of  New  Haven  are  the  agents  of  the  city,  and  have 
therefore  the  power  to  contract  so  as  to  bind  the  city. 
Pabk,  J.,  giving  expression  to  the  law  while  construing 
the  charter  of  the  city  of  New  Haven,  said  in  Jewett  v.  City 
of  New  Raven^  38  Conn.,  379 : — "  Now  it  is  conceded  that 
the  boards  of  police  and  road  commissioners  "have  govern- 
mental duties  imposed  upon  them  by  two  of  these  enact- 
ments ;"  and  in  accordance  with  this  statement  of  the  law 
it  has  been  universally  agreed  that  the  police  commissioners 
of  the  city  of  New  Haven  are  state  or  public  agents  engaged 
in  j)erforming  public  and  governmental  duties,  and  that  they 
are  not  private  agents  or  servants  of  the  city,  nor  engaged 
in  any  matter  of  corporate  and  proprietary  concern.  Under 
this  state  of  the  law  the  legislative  power  saw  fit  to  impose 
upon  these  public  agents  a  single  other  public  duty,  that  of 
selecting  and  providing  voting  places  in  the  city  and  town 
of  New  Haven  for  all  elections  except  school  elections. 

In  performance  of  their  duty  in  this  respect  the  police 
commissioners  hired  a  room  to  be  used  as  a  voting  place  at  a 
meeting  of  electors  to  pass  upon  the  adoption  of  a  constitu- 
tional amendment,  and  also  for  the  last  state  and  national 
elections.    No  city  election  was  held  at  either  of  said  times. 

There  is  no  other  statute  imposing  the  expense  of  provid- 
ing voting  plaQes  upon  the  city  treasury. 

It  is  the  established  custom  in  our  legislation  to  impose 
upon  the  several  town  treasuries  the  various  local  expenses 
necessarily  connected  with  state  and  national  elections. 


Digitized  by  VjOOQ IC 


216  NEW  HAVEN  COUNTY. 

Webb  r.  Goodnough. 

There  is  nothing  in  the  charter  of  the  city  of  New  Haven 
indicating  legislative  intent  to  charge  the  city  treasury  with 
these  expenses  in  the  town  of  New  Haven.  Such  an  act  of 
legislation  would  be  anomalous,  and  wholly  at  variance  with 
the  general  and  ancient  practice  in  this  state. 

It  is  diflScult  to  conceive  a  duty  more  plainly  and  exclu- 
sively public  and  governmental  than  that  of  regulating  state 
and  national*  elections,  and  the  police  commissioners  in  the 
discharge  of  their  duty  in  providing  voting  places  for  such 
elections  are  public  agents,  and  not  the  agents  of  the  city, 
and  therefore  can  create  no  contract  relation  between  the 
city  and  third  persons  in  this  respect. 

The  Court  of  Common  Pleas  is  advised  to  render  judg- 
ment for  the  defendant. 

In  this  opinion  the  other  judges  concurred. 


James  H.  Webb,  Administrator,  vb.  Jeremiah  Good- 
nough AND  OTHERS. 

A  testatrix  by  one  clause  of  her  will  gave  all  her  property  without  qualifi- 
cation to  A,  G,  S.f  the  will  concluding  as  follows:— "I  appoint  my 
husband,  J,  G.f  executor  of  this  will,  who  is  to  have  his  support  out  of 
the  property,  and  may  dispose  of  any  or  all  of  It  if  necessary  for  his 
support.  All  that  remains  at  his  death  is  to  be  given,  as  written  above, 
to  A,  G,  S. — she  to  have  the  control  and  use  during  her  life."    Held— 

1.  That  the  Interest  of  A,  G,  S,  was  only  a  life  estate,  to  commence  at 
J.  G.'a  death. 

2.  That  «r.  G,  was  entitled  to  the  possession  and  control  of  the  property 
during  his  life. 

3.  That  his  right  to  use  the  property  for  his  support  included  also  the 
right  to  support  from  it  a  wife  whom  he  afterwards  married. 

The  will  gave  the  property  at  the  decease  of  A,  G,  S,  U)  her  son  J,  5.,  he 
to  have  i>ossession  when  of  age,  and  if  other  children  were  bom  to 
her,  they  to  share  equally  when  of  age.  J,  8.  died,  but  a  later-bom 
brother  B.  8,  siurvived  him:  Held  that  the  remainder  vested  in  B,  8>, 
subject  to  open  and  let  in  after-bom  children. 

[Argued  June  5th--decided  August  22d,  1885.] 
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Suit  for  advice  as  to  the  construction  of  the  will  of 
Adeline  A.  Goodnough,  brought  by  the  plaintiff,  as 
administrator  of  her  estate  with  the  will  annexed,  to  the 
Superior  Court.  Facts  found  and  case  reserved  for  advice. 
The  case  is  sufficiently  stated  in  the  opinion. 

J".  Si   Webster^  for  the  plaintiff. 

J.  W.  AUinffy  for  J.  Goodnough. 

W.  L.  BenneU  and  A.  N.  Wheeler,  for  S.  T.  Stewart,  A. 
G.  Stewart  and  R.  G.  Stewart. 

Cabpbnteb,  J.  The  testatrix  gave  all  her  property  to 
Addie  G.  Stewart.  The  will  concluded  as  follows : — "  I 
nominate,  constitute  and  appoint  my  husband,  Jeremiah 
Goodnough,  the  executor  of  this  my  last  will  and  testament, 
who  is  to  have  his  support  out  of  the  property,  and  may 
dispose  of  any  or  all  of  the  above  property  if  necessary  for 
his  support.  All  that  remains  at  his  death  is  to  be  given, 
as  written  above,  to  Addie  G.  Stewart,  she  to  have  the  en- 
tire control  and  use  during  her  lifetime ;  at  her  decease  it 
shall  be  given  to  Jesse  W.  Stewart,  he  to  have  possession 
when  twenty-one  years  of  age,  and  if  other  children  are 
born  to  her  they  shall  share  equally  when  twenty-one  years 
old.  If  she  leave  no  issue  it  shall  be  given  to  Sarah  J. 
Brown  of  Wilkinson ville,  Mass." 

The  first  and  third  questions  will  be  considered  together. 
They  are,  in  substance,  what  interests  do  Mrs.  Stewart  and 
Mr.  Goodnough  take  respectively  ? 

The  will  is  crude,  and  carelessly  drawn,  but  in  the  light 
of  the  facts  as  they  then  existed,  it  is  not  very  difficult  to 
ascertain  the  intention  of  the  testatrix.  Mr.  and  Mrs. 
Goodnough  lived  together  fifty-two  years,  they  had  no 
children,  and  Mrs.  Stewart  was  brought  up  and  educated 
by  them.  The  property  in  question  was  given  to  Mrs. 
Goodnough  by  her  husband  during  their  married  life  with- 
out other  consideration  than  love  and  affection.     The  will 
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was  made  in  1882,  and  Mr.  Goodnough  was  then  about 
seventy-six  years  old.  A  part  of  the  property  is  the  house 
in  which  the  parties  lived.  It  will  not  be  presumed,  but 
must  be  shown  if  the  fact  was  so,  that  she  intended  that 
her  husband  upon  her  death  should  be  rudely  severed 
from  all  his  home  associations  and  driven  to  find  shelter 
and  a  home  elsewhere.  There  are  certainly  no  surrounding 
circumstances  rendering  such  an  intention  probable.  If  we 
turn  our  attention  to  the  will  itself  we  not  only  fail  to  find 
it  there,  but  we  do  find  indications  of  a  contrary  intention. 
He  was  named  executor,  and  as  such  was  to  have  such 
possession  of  the  property,  as  that  office  entitled  him  to. 
He  was  to  have  his  support  out  of  the  property  during  life, 
and  there  is  no  intervening  trustee  to  possess  and  control  it. 
In  connection  with  his  support  he  was  authorized  to  dispose 
of  any  and  all  the  property,  if  necessary,  for  that  purpose. 
From  these  provisions  there  is  an  implication,  more  or  less 
strong,  that  he  was  to  have  the  possession  of  the  property 
during  life. 

The  only  other  person  that  can  lay  any  claim  to  it  is  Mrs. 
Stewart.  Her  interest  is  more  clearly  defined.  The  first 
clause  of  the  will,  if  taken  by  itself,  would  give  her  the 
property  absolutely  from  the  death  of  the  testatrix.  But, 
taken  in  connection  with  what  follows,  her  interest  is  not 
only  reduced  to  a  life  estate,  but  that  estate  is  made  to 
commence  at  Mr.  Goodnough's  death.  "  All  that  remains 
at  his  death  is  to  be  given,  as  written  above,  to  Addie  G. 
Stewart,  she  to  have  the  entire  control  and  use  during  her 
life-time."  Then  follows  a  disposition  of  the  remainder  to 
children.  The  possession  and  control  of  the  property  by 
Mrs.  Stewart  during  Mr.  Goodnough's  life,  are  noT;  consis- 
tent with  the  provisions  of  the  will  in  his  favor. 

It  is  objected  that  this  construction  makes  the  first  clause 
in  the  will,  giving  the  estate  absolutely  to  Mrs.  Stewart, 
inoperative.  But  that  clause,  so  far  as  it  purports  to  give 
her  a  fee  simple,  is  clearly  made  inoperative  by  the  subse- 
quent provisions.  As  thus  qualified  it  only  operates  to 
give  her  a  life-estate.    It  was  competent  for  the  testatrix  iu 
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this  manner  not  only  to  cut  down  the  estate  devised,  but 
also  to  postpone  its  commencement.  We  think  she  has 
done  both. 

It  is  further  objected  that  it  would  necessitate  the  raising 
of  an  estate  in  a  trustee  by  implication  and  vesting  the 
title  in  him  during  the  life  of  Mr.  Goodnough.  If  neces- 
sary to  consider  the  will  as  raising  a  trust,  we  do  not  think 
it  is  necessary  to  call  in  the  assistance  of  a  third  person  as 
trustee.  So  long  as  Mr.  Goodnough  is  capable  of  properly 
managing  the  estate  he  is  in  some  sense,  and  may  be  re- 
garded as,  a  trustee,  to  apply  the  income,  and  the  principal 
if  necessary,  to  his  own  support,  and  the  remainder  at  his 
decease  to  be  delivered  to  Mrs.  Stewart. 

It  is  also  said  that  this  construction  leaves  a  portion  of 
the  income  undisposed  of.  But  it  does  not  appear  that  the 
income  will  be  any  more  than  sufficient  for  his  support. 
The  testatrix  clearly  contemplated  the  probability  that  it 
would  be  necessary  to  sell  a  portion  of  the  principal  for 
that  purpose.  The  estate  is  not  large  and  is  incumbered. 
The  testatrix  does  not  seem  to  have  had  in  mind  the  pos- 
sibility of  a  surplus.  She  knew  that  she  wanted  to  pro- 
vide for  the  support  of  her  husband,  and  having  done  so  in 
the  simplest  possible  manner  she  did  not  concern  herself 
with  details  and  incidents.  In  a  well  considered  and  care- 
fully written  will,  especially  if  the  estate  is  relatively  large, 
an  omission  of  this  character  might  be  entitled  to  much 
consideration;  in  a  case  like  this  it  can  have  but  little 
weight.  Forgetting  a  matter  of  this  kind  cannot  seriously 
affect  the  disposition  of  other  and  more  important  matters 
which  she  evidently  had  in  mind.  It  is  possible,  should 
Mr.  Goodnough  live  many  years,  that  in  some  years  there 
may  be  a  surplus,  while  in  others  there  may  be  a  deficiency. 
We  see  no  difficulty  in  allowing  any  surplus  to  remain  in 
his  hands  to-  provide  for  such  deficiencies.  At  his  death 
any  surplus  will  be  included  in  what  "  remains  "  and  will 
go  to  Mrs.  Stewart. 

The  second  question  is — what  interest  does  Roy  G. 
Stewart  take  ? 
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Jesse  W.  Stewart  was  a  son  of  Addie  G.  Stewart  and  is 
now  dead.  Roy  G.  Stewart,  another  son,  later-born,  is  now 
living.  We  think  it  is  very  clear  that  the  remainder  vests 
in  him,  subject  of  course  to  open  and  let  in  after-born 
children. 

The  next  question  is,  whether  Mr.  Goodnough  is  entitled 
as  a  part  of  his  support  to  the  expense  of  keeping  and  pro- 
viding for  his  present  wife  in  a  proper  and  suitable  manner. 
The  facts  bearing  upon  this  question  are  found  as  follows : 
— "From  a  period  shortly  before  the  marriage  of  Mr. 
Goodnough  with  his  present  wife,  to  the  present  time,  Mr. 
Goodnough  owing  to  his  advanced  age  and  bodily  infirmi- 
ties, has  been  and  now  is  in  need  of  an  attendant  to  take 
care  of  him.  He  will  probably  continue  to  need  such  an 
attendant  the  rest  of  his  life.  For  about  half  of  said  period 
he  has  been  sick  and  under  the  care  of  a  physician.  He 
has  for  such  period  needed  the  services  of  a  nurse.  Such 
services  were  rendered  by  his  wife." 

The  provision  for  his  support  should  be  liberally  con- 
strued. He  is  not  to  be  required  to  change  essentially  his 
style  of  living,  to  board  at  the  lowest  possible  rate,  or  to 
live  alone.  It  seems  reasonable  that  he  should  be  permitted 
to  continue  in  the  house  in  which  he  lived  so  long.  If  so, 
it  is  necessary  that  some  one  should  care  for  his  house  and 
take  care  of  him  in  health  and  sickness.  For  that  purpose 
it  may  not  be  unreasonable  that  he  should  have  a  wife. 
Possibly  it  is  the  most  economical  arrangement  he  can  make. 
We  do  not  care  therefore  to  discuss  the  abstract  question 
whether  provision  for  a  man's  support  includes  as  matter  of 
law  the  support  of  a  wife.  It  seems  to  us  that  the  real 
question  is,  whether  it  is  reasonable  under  all  the  circum- 
stances that  he  should  have  a  wife. 

We  are  disposed  to  advise  the  Superior  Court  that  under 
the  circumstances  of  this  case  the  support  of  a  wife  may  be 
properly  included  in  his  own  support.  The  expenses  of  a 
housekeeper  or  nurse,  or  both,  may  be  more  than  the  cost  of 
supporting  the  wife.  Hence  it  may  be  better  for  all  con- 
cerned. 
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We  answer  the  fifth  question  by  saying  that  Mr.  Good- 
nough  is  entitled  to  his  support  from  the  death  of  the  tes- 
tatrix. 

As  to  the  expenses  of  litigation.  We  do  not  think  that 
sufficient  facts  appear  to  enable  us  to  decide  this  matter. 
The  facts  stated  hardly  raise  any  legal  questions.  We  will 
only  say  generally,  that  we  are  aware  of  no  inflexible  rule 
of  law  that  will  prevent  their  payment.  If  Mr.  Goodnough 
was  without  fault,  or  even  if  he  was  legally  in  fault,  the  cir- 
cnmstances  may  be  such  as  to  make  them  a  proper  claim. 
He  may  have  been  called  upon  to  defend  the  estate,  or  to  set- 
tle some  conflicting  claims  respecting  his  own  rights.  In  these 
and  like  cases  a  liberal  construction  of  the  will  would  allow 
to  him  any  legal  expenses  reasonably  incurred. 

The  questions  relating  to  the  sale  of  stock  and  real  estate 
are  to  be  determined  upon  business  rather  than  legal  prin- 
ciples. We  .ought  not,  in  this  proceeding  certainly,  to  be 
called  upon  to  settle  them.  If  a  sale  of  either  is  to  be 
effected  it  may  be  necessary  to  invoke  the  aid  of  the  courts. 
The  time  to  settle  any  legal  questions  that  may  arise^  will 
be  when  they  are  presented  in  a  regular  proceeding  and  all 
the  facts  are  ascertained. 

In  this  opinion  the  other  judges  concurred. 


Solomon  Cohen  v«.  William  H.  Pemberton.  w  »^ 

3^ii^  defendant  ordered  of  the  plaintiff  a  quantity  of  hats  and  caps  of  speci- 
'fied  sizes,  the  price  being  regulated  by  their  price  per  dozen  and  each 
class  being  ordered  as  so  many  parts  of  a  dozen.  The  goods  were  sent 
with  a  bill  which  corresponded  with  the  order.  The  defendant  kept 
them  a  month  before  opening  the  boxes,  when  he  discovered  that  some 
of  the  caps  were  not  of  the  size  required  by  the  order  and  indicated  by 
the  labels  on  them.  Held  that  he  might,  within  a  reasonable  time,  re- 
turn such  of  them  as  did  not  answer  the  order. 
And  that  he  was  not  bocmd  to  return  the  entire  quantity  of  any  particular 
class  of  the  caps,  the  designation  of  them  in  the  order  as  parts  of  dozens 
being  for  convenience  and  not  intended  to  make  the  contract  as  to  each 
class  an  entirety. 
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What  is  a  reasouable  time  for  tlie  return  of  tlie  goods  in  such  a  case  is  a 
question  of  fact,  depending  on  tlie  circumstances. 

The  bill  sent  by  the  plaintiff  with  the  goods  had  the  following  printed  head- 
ing :— "  All  claims  must  be  made  within  three  days  after  receipt  of 
the  goods."  Held,  as  the  case  stood,  to  be  no  part  of  the  defendant's 
contract.  ^ 

Where  the  questions  of  fact  are  fairly  submitted  to  the  jury  in  regard  to  a 
matter  wholly  within  their  province,  the  court  is  not  bound  to  com- 
ment on  the  bearing  and  weight  of  the  evidence. 

[Argued  June  9th— decided  September  5th,  1885.] 

Action  to  recover  for  a  quantity  of  hats,  caps  and  gloves 
sold ;  brought,  by  appeal  from  the  judgment  of  a  justice  of 
the  peace,  to  the  Court  of  Common  Pleas,  and  tried  to  the 
jury  on  a  general  denial,  before  Studley^  J. 

On  the  trial  it  was  admitted  by  both  plaintiff  and  defend- 
ant, that  the  goods  specified  in  the  bill  of  particulars  were 
ordered  by  the  defendant  of  the  plaintiff  in  September,  1883, 
to  be  sent  as  freight ;  the  order  describing  the  goods  in  each 
case  as  parts  of  a  dozen,  the  following  extract  from  it  show- 
ing its  general  manner : 

12     2     1 

"  j^  doz.  rat  high  college,  6J,  7,  7^,  7^ ^$18.50 

\    "      "    high  jockey,  sizes  as  above 18.50 

J    "     "    boys'  Alexis,  6|,  6J,  7,  7J 17.50  " 

The  goods  mentioned  in  the  bill  of  particulars  were  sent 
as  freight  and  delivered  at  the  defendant's  store  October 
16th,  1883,  packed  in  one  case.  A  bill  of  the  same  was  at 
the  same  time  sent  by  mail  and  duly  received  by  the  de- 
fendant, a  part  of  the  printed  heading  of  which  was — "  All 
claims  must  be  made  within  three  days  after  receipt  of  the 
goods."  The  case  of  goods  remained  in  the  defendant's 
store  unopened  till  November  15th,  1883,  when  he  opened  it 
to  sell  one  of  the  caps  to  a  customer.  The  order  specified 
the  sizes  of  a  portion  of  the  caps  and  in  the  items  mentioned 
the  figures  at  the  right  of  the  specifications  of  styles  repre- 
sent the  sizes  ordered  and  the  figures  over  the  sizes  represent 
the  number  of  that  size  ordered,  and  the  figures  at  the  ex- 
treme right  represent  the  price  in  dollars  per  dozen.  The 
caps  corresponded  in  all  respects  except  size  to  the  order. 
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The  defendant  offered  evidence  to  prove,  and  claimed  to 
have  proved,  that  the  caps  sent  him  under  this  order  were 
labeled  with  the  sizes  that  he  ordered,  but  were  in  fact  not 
all  of  them  the  sizes  that  he  ordered. 

The  defendant  offered  evidence  to  prove,  and  claimed  that 
he  had  proved,  that  he  returned  those,  the  actual  sizes  of 
which  did  not  correspond  to  his  order,  and  that  he  had  paid 
the  plaintiff  for  those  that  he  retained ;  and  that  he  owed 
the  plaintiff  nothing  except  $4.75  for  a  pair  of  gloves,  for 
which  amount  he  made  an  offer  of  judgment. 

The  defendant  admitted  that  he  received  the  goods  in  a 
box  and  did  not  unpack  them  until  November  15th,  1883, 
when  he  attempted  to  sell  one  of  the  caps  in  question ;  and 
he  offered  evidence  to  show,  and  claimed  to  have  proved, 
that  at  this  time  he  discovered  that  one  of  the  caps  was  not 
properly  marked,  and  that  thereupon  he  measured  the  caps 
and  returned  at  once  those  which  did  not  correspond  to  the 
order. 

The  plaintiff  claimed,  and  it  appeared  in  evidence,  that 
the  defendant  did  not  return  all  of  any  one  of  the  several 
kinds  or  styles  ordered  at  a  certain  price  per  dozen  by  each 
of  the  partial  orders,  but  in  every  case  he  returned  less  than 
all  the  caps  within  each  of  such  orders  for  so  many  dozen  or 
fractional  parts  of  a  dozen.  The  defendant  claimed  that  in 
each  case  the  caps  returned  did  not  correspond  to  the  sizes 
ordered. 

The  defendant  further  admitted  that  he  had  no  way  of 
telling  which  of  the  caps  in  the  several  partial  orders  were 
incorrectly  sized,  or  which  of  them  were  returned  by  him, 
but  only  their  number,  nor  what  the  variation  from  the  ac- 
tual size  was.  It  was  further  admitted  by  both  parties  that 
the  plaintiff  refused  to  receive  the  goods  returned,  duly  no- 
tifying the  defendant  thereof;  also  that  the  defendant  paid 
to  the  plaintiff  a  sum  equal  in  value  to  the  goods  retained. 

The  plaintiff  offered  evidence  to  prove,  and  claimed  to  have 
proved,  that  the  caps  were  sent  according  to  the  order  given, 
and  that  the  defendant  kept  them  an  unreasonable  time  be- 
fore examination,  and  thiA  waived  any  right  of  rescission 


Digitized  by  VjOOQ IC 


224  NEW  HAVEN  COUNTY. 

Cohen  v,  Pemberton. 

that  he  might  have  had ;  and  further  claimed  that  by  the 
acceptance  of  parts  of  each  of  the  partial  orders  he  became 
bound  to  accept  all  of  each  of  the  orders,  and  that  by  at- 
tempting to  sell  the  goods  before  examination  he  waived  the 
right  of  rescission. 

The  defendant  offered  evidence  to  prove,  and  claimed  to 
have  proved,  that  it  was  a  very  rare  occurrence  that  caps 
and  hats  were  labeled  with  marks  representing  wrong  sizes, 
and  that  a  man  of  ordinary  diligence  in  the  hat  trade  would 
not  examine  hats  or  caps  to  see  that  the  marks  showing  their 
sizes  corresponded  to  the  actual  sizes  and  would  not  discover 
the  fact  until  the  sale  of  them  or  something  special  called 
his  attention  to  it ;  and  he  claimed  to  the  jury  that  in  the 
exercise  of  ordinary  diligence  he  would  not  have  discovered 
the  fact  that  the  caps  were  marked  with  the  wrong  sizes, 
even  if  he  had  opened  the  box  and  examined  them  at  once 
on  receiving  them. 

The  defendant  requested  the  court  to  charge  the  jury  in 
writing  as  follows : 

"  The  whole  question  of  acceptance  is  one  of  ordinary  dil- 
igence. The  defendant  was  not  bound  to  use  extraordinary 
diligence  in  examining  the  goods  to  see  whether  they  con- 
formed to  his  order  or  not.  Ordinary  diligence  is  that  dili- 
gence which  men  usually  exercise  in  their  business ;  and 
in  this  case  it  is  the  province  of  the  jury  to  determine 
what  ordinary  diligence  required.  If  ordinary  diligence 
did  not  require  the  defendant  to  measure  the  hats,  they 
being  sent  marked  with  certain  sizes,  then  there  was  no 
acceptance  by  him  because  he  did  not  measure  them.  And 
if,  on  opening  the  box  containing  the  caps,  he  would  not 
then  discover  by  ordinary  diligence  that  they  were  improp- 
erly sized,  the  fact  that  he  did  not  open  the  box  sooner  than 
he  did  did  not  amount  to  an  acceptance.  The  defendant 
was  not  bound  to  discover  those  defects  which  escape  ordi- 
nary diligence.  If  the  plaintiff  sent  the  defendant  a  less 
quantity  of  the  goods  he  ordered  than  he  did  order,  the  de- 
fendant had  the  right  to  accept  them  or  not  at  his  option. 
And  if  with  a  less  quantity  of  ]goods  than  the  defendant 
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ordered  of  the  kind  he  did  order,  the  plaintiff  sent  him 
certain  other  goods  of  a  kind  he  did  not  order,  the  defendant 
had  the  right  t6  retain  those  of  the  kind  he  did  order  and 
return  those  which  were  not  of  that  kind." 

The  court  did  not  so  charge  the  jury,  but  charged  them  as 
follows : 

**  In  this  case  the  plaintiff  claims  to  recover  the  sum  men- 
tioned in  the  bill  of  particulars  as  the  balance  due  him  from 
the  defendant  on  the  bill  of  goods  mentioned  in  the  bill  of 
particulars.  He  claims  that  the  goods  were  ordered  by  the 
defendant  and  that  they  were  delivered  to  and  accepted  by 
the  defendant  on  the  16th  of  October,  1883.  The  defend- 
ant admits  that  he  gave  an  order,  that  on  the  16th  of  Octo- 
ber he  received  the  quantity  of  goods  ordered,  that  he  kept 
the  goods  in  his  possession  from  the  16th  day  of  October 
until  the  15th  day  of  November  next  following,  without  un- 
packing them  or  in  any  manner  examining  to  ascertain, 
whether  they  corresponded  with  the  order  he  had  given  or 
not ;  that  on  the  15th  day  of  November  he  opened  the  pack- 
age for  the  purpose  of  making  a  sale ;  and  he  claims  that 
when  he  opened  the  goods  he  found  that  they  did  not  corre- 
spond in  size  to  the  marks  on  the  goods  and  that  some  of 
them  were  not  of  the  sizes  ordered  and  did  not  correspond 
with  the  order  he  had  given,  and  that  thereupon  he  measured 
the  goods  and  returned  to  the  plaintiff  such  as  did  not  cor- 
respond with  the  sizes  called  for  in  the  order. 

**  It  is  not  claimed  that  the  goods  received  by  the  defend- 
ant were  different  from  the  goods  ordered  by  him  except  as 
aforesaid,  but  the  defendant  claims  that  they  were  not  of 
the  sizes  ordered,  were  of  no  use  to  him,  that  he  had  a  right 
to  return  them,  and  that  he  ought  not  to  be  obliged  to  pay 
for  them. 

"  The  plaintiff  claims  that  the  whole  order  is  made  up  of 
entire  orders  or  contracts,  that  the  defendant  waited  an  un- 
reasonable time  before  examining  the  goods,  and  that  under 
the  circumstances  the  defendant  had  no  right  to  return  them, 
and  that  he  (the  plaintiff)  is  entitled  to  recover ;  all  of  which 
the  defendant  denies. 
Vol.  Lin. — 15 
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"  You  will  observe  that  the  larger  order  is  made  up  of 
items  or  orders  for  a  dozen  or  a  fraction  of  a  dozen  of  goods, 
and  the  court  charges  you,  as  a  mattet  of  law,  that  each  of 
these  items  or  orders  for  a  dozen,  or  a  fraction  thereof,  is  a 
separate  or  entire  contract;  that  the  defendant  could  not 
retain  a  part  of  the  goods  received  in  response  to  any  one  of 
these  orders  and  return  the  remainder  without  rendering  him- 
self liable  for  the  whole  of  that  particular  order ;  and  that 
with  reference  to  any  one  of  the  orders,  if  the  goods  or  any 
article  sent  in  response  thereto,  did  not  correspond  to  the 
order,  the  defendant  had  the  right  to  elect  either  to  accept  or 
reject  all  of  the  articles  or  goods  sent  in  response  to  that  par- 
ticular order,  provided  he  made  his  election  within  a  reason- 
able time. 

"  Whether  the  goods  returned  by  the  defendant  consti- 
tuted all  of  the  goods  covered  by  any  one  or  more  of  these 
entire  contracts,  is  a  question  of  fact  for  the  jury  to  deter- 
mine from  the  evidence. 

"  If  you  find  that  any  or  all  of  the  goods  delivered  in  re- 
sponse to  any  one  of  these  separate  orders  did  not  correspond 
to  that  order,  and  that  the  defendant  returned  or  oflFered  to 
return  all  of  the  goods  covered  by  that  particular  order  with- 
in a  reasonable  time,  then  with  reference  to  that  order  you 
will  find  for  the  defendant ;  but  if  you  find  that  they  were 
not  all  returned,  or  that  they  were  all  returned  but  not 
within  a  reasonable  time,  then  you  will  find  for  the  plaintiff 
on  that  particular  order,  and  you  are  to  decide  upon  each  of 
these  separate  orders  by  itself. 

"  What  is  a  reasonable  time  is  a  question  for  the  jury  and 
to  be  determined  in  view  of  all  the  evidence  and  circum- 
stances attending  each  case  ;  what  would  be  reasonable  time 
under  one  set  of  circumstances  might  not  be  in  another. 
You  will  take  into  consideration  the  order  given,  when  given, 
the  tin^e  when  the  goods  were  received,  the  nature  of  the 
goods,  .the  season  for  selling  them,  the  acts  of  the  parties, 
and  all  the  circumstances,  and  view  the  matter  in  a  common 
sense  .and  reasonable  light." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
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fendant  appealed  to  this  court,  assigning  as  error  the  charge 
of  the  court  and  the  refusal  to  charge  as  requested. 

E.  P.  Arvine^  for  the  appellant. 

1.  There  was  no  ground  for  charging,  as  matter  of  law, 
that  each  item  of  a  dozen  or  half  dozen  hats  constituted  a 
separate  order.  An  inspection  of  the  order  shows  that  it  is 
much  more  probable  that  the  purchaser  could  take  as  many 
or  as  few  as  he  pleased  of  each  kind  of  hats  at  the  list  price, 
and  there  was  no  evidence  to  the  contrary.  There  is  a  defi- 
nite price  for  each  hat.  Toung  ^  Canant  Manuf.  Co.  v. 
Wakefield^  121  Mass.,  92.  Take  the  first  item  in  question, 
"^  doz.  rat  high  college,"  it  is  made  up  of  one  No.  6J,  two 
No.  7,  two  No.  1\,  and  one  No.  7;^  hats,  and  each  of  these 
is  quite  as  fully  a  separate  order.  At  the  most,  the  ques- 
tion whether  they  were  entire  orders  should  have  been  left 
to  the  jury. 

2.  The  plaintiff  has  endeavored  to  treat  this  as  an  attempt 
to  rescind  on  account  of  a  breach  of  warranty ;  but  it  is  a 
very  different  matter.  According  to  the  defendant's  claim, 
the  plaintiff  sent  him  dijf event  articles  from  what  he  ordered, 
not  the  same  articles  of  a  different  quality.  A  No.  6  hat  and 
a  No.  7^  hat  are  no  more  the  same  article  than  are  a  peck 
and  half-bushel  measure.  To  send  too  many  hats  of  the 
same  size,  or  hats  of  the  wrong  size,  is  a  failure  to  fill  the 
order  as  much  as  to  send  twelve  hammers  upon  an  order  for 
six  hatchets  and  six  hammers.  The  text  books  and  cases 
everywhere  recognize  the  difference  between  a  breach  of 
warranty,  upon  which  in  some  states  the  contract  may  be 
rescinded,  and  in  others  damages  may  be  recovered  only,  and 
a  failure  to  fill  the  order,  in  which  case  the  contract  is  en- 
tirely void.  Benjamin  on  Sales,  §  426,  note  m^  and  cases 
cited ;  Story  on  Sales,  §  148  and  notes ;  Gardner  v.  Lane^ 
12  Allen,  44. 

3.  Even  if  these  items  of  dozens  or  parts  of  dozens  did 
constitute  entire  contracts,  the  court  was  certainly  wrong  in 
charging  that  all  must  be  retained  or  paid  for.  It  is  ele- 
mentary law  that  where  part  of  the  articles  ordered  are  sent. 
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the  sender  may  retain  or  return  them  at  his  option.  The 
plaintiff  having  sent  the  defendant  a  part  of  the  articles  or- 
dered, together  with  some  not  ordered,  he  had  a  clear  right 
to  return  the  residue.  Benjamin  on  Sales,  §  689,  and  note  ; 
Smith  V.  Lewis^  40  Ind.,  100 ;  0-ardner  v.  Lane^  12  Allen, 
44 ;  Levy  v.  Green,  8  El.  &  Blackb.,  575. 

4.  The  goods  were  not  irrevocably  accepted  until  the  mis- 
take was  discovered  and  a  reasonable  time  had  elapsed  for 
returning  them.  The  plaintiff  represented  that  he  had  sent 
the  articles  ordered.  He  made  this  representation  both  by 
sending  them  in  response  to  the  order,  and  by  marks  upon 
them.  The  defendant  was  not  bound  to  investigate  as  to 
whether  he  had  told  him  the  truth.  He  had  a  right  to  rely 
on  his  statement.  Suppose  in  response  to  an  order  for  six 
dozen  hammers,  a  box  is  sent  marked  hammers,  but  really 
containing  hatchets,  and  the  purchaser  lays  it  away  until 
needed  ;  has  he  acknowledged  that  they  are  hammers,  and 
bound  himself  to  retain  the  goods?  If  goods  are  not  such 
as  were  contracted  for,  his  duty  is  to  return  them  immediately 
upon  discovering  their  insufficiency,  or  to  give  notice  thereof 
to  the  vendor.  Story  on  Sales,  §  405,  and  cases  cited.  If 
the  sender  has  sold  part  before  discovering  the  deficiency,  he 
may  still  rescind  the  sale  and  will  be  liable  for  the  market 
value  of  what  he  does  not  return.  Shields  v.  Pettie,  4 
Comst.,  122.  In  the  kindred  case  of  rescission  for  breach 
of  warranty,  allowed  in  some  states,  the  reasonable  time 
is  to  be  computed  of  course  from  the  time  the  unsoundness 
is  discovered,  and  not  from  the  date  of  the  contract.  Story 
on  Sales,  §  406,  and  cases  cited.  In  determining  this  ques- 
tion, the  fact  that  the  plaintiff  had  incorrectly  marked 
them  so  as  to  apparently  conform  to  the  order  was  the 
vital  one.  These  marks  i^ere  on  the  hats  as  well  as  on 
the  boxes.  If  he  had  opened  the  boxes  the  marks  on  the 
hats  would  still  have  deceived  him.  The  bearing  of  this 
fact  on  the  question  of  diligence  or  reasonable  time  was  in- 
cluded in  the  defendant's  requests.  The  entire  omission  to 
refer  to  it  was  an  omission  of  the  most  important  point  for 
the  jury,  and  of  itself  constitutes  ground  for  a  new  trial. 
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JE.  B.  Q-ager^  for  the  appellee. 

1.  Each  of  the  items  or  orders  for  a  dozen  or  a  fraction  of 
a  dozen  of  goods  was  a  separate  or  entire  contract.  An  en- 
tire contract  is  one  in  which  goods  are  sold  as  one  lot,  in  a 
single  sale  and  for  one  consideration,  even  though  the  price 
is  to  be  ascertained  by  the  number  of  pounds  or  articles  in 
the  lot.  "If  the  contract  is  entire,  if  it  is  one  bargain,  then 
it  matters  not  whether  there  are  one  or  many  articles,  and 
though  each  may  have  an  appropriate  price."  Clark  v.  Baker^ 
6  Met.,  459.  "  The  entirety  of  the  contract  is  not  destroyed 
by  the  circumstance  that  the  subject  of  sale  is  of  such  uni- 
form character  as  to  be  readily  divisible  proportionally,  by 
weight  or  measure,  or  is  contained  in  packages  of  uniform 
quantity  and  value,  even  with  the  added  circumstance  that 
the  consideration  is  named  only  by  way  of  fixing  the  rate  or 
price  of  the  unit  of  such  division."  Mansfield  v.  Trigff^  113 
Mass.,  850.  See  also  2  Parsons  on  Cont.,  519 ;  Benjamin  on 
Sales,  §  426;  Leonard  v.  Bt/er,  26  Conn.,  177;  Miner  v. 
Bradley^  22  Pick.,  457 ;  Morse  v,  Braekett,  98  Mass.,  205 ; 
Toung  ^  Conant  Manuf.  Co,  v.  Wakefield,  121  id.,  92  ;  Smith 
V.  Lewisy  40  Ind.,  98.  In  this  case  the  goods  were  bought 
by  the  dozen ;  each  order  is  given  for  the  same  quality, 
kind  and  style  of  caps ;  and  there  is  no  separate  price  for 
each,  but  one  consideration — ^so  much  per  dozen.  Whether 
a  contract  is  entire  is  a  question  of  law  for  the  court,  and 
the  charge  was  proper. 

2.  The  defendant  could  not  retain  a  part  of  the  goods  re- 
ceived in  response  to  any  one  of  the  orders  and  return  the 
remainder  without  rendering  himself  liable  for  the  whole  of 
that  particular  order.  See  cases  already  cited.  Also  2  Par- 
son on  Cont.,  679 ;  8  id.,  208 ;  5  Wait's  Actions  &  Defences, 
509 ;  Benjamin  on  Sales,  §  426. 

8.  It  necessarily  follows,  from  these  two  propositions,  that 
if  any  portion  of  any  of  these  separate  and  entire  lots  did 
not  correspond  to  the  order,  and  the  defendant  wished  to 
rescind,  all  the  goods  specified  in  that  order  must  be  re- 
turned in  a  reasonable  time,  and  conversely,  if  the  defendant 
retained  any  of  the  goods  mentioned  in  any  of  the  entire  or- 
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ders,  he  is  liable  for  all  the  goods  io  that  order,  at  d  that  he 
cannot  keep  part  and  return  part.  The  defendant  admits 
that  he  did  not  return  all  of  any  of  the  entire  lots,  but  in 
each  case  kept  some  and  returned  some.  Thid  being  true, 
he  is  liable  for  the  balance  claimed. 

4.  The  defendant  assigns  as  error  that  the  court  did  not 
charge  the  jury,  as  requested,  th^t  if  ordinary  diligence  did 
not  require  the  defendant  to  measure  the  caps  under  the 
circumstances,  then  there  was  no  acceptance  by  the  defend- 
ant because  he  did  not  measure  them ;  and  that  if  on  open- 
ing the  box  the  defendant  would  not  discover  by  ordinary 
diligence  that  the  caps  were  improperly  marked,  the  fact  of 
not  opening  the  box  sooner  than  he  did  did  not  amount  to 
an  acceptance.  Taken  in  connection  with  the  facts  admitted 
on  the  record,  there  is  nothing  which  justifies  such  a  charge. 
Nowhere  does  it  appear  to  be  claimed  or  charged  or  implied 
that  the  defendant  accepted  the  goods  because  of  not  meas- 
uring them  alone.  If  ordinary  diligence  did  not  require 
measurement,  then  measuring  or  not  measuring  does  not  at 
all  enter  into  the  question  of  acceptance  by  unreasonable 
delay  in  examination.  In  such  a  case  acceptance  or  non- 
acceptance  would  be  determined  independently  of  measure- 
ment, and  the  question  of  measurement  has  no  bearing  on 
the  case.  But  the  law  is  well  settled  that  mere  delay  in  ex- 
amination beyond  a  reasonable  time  after  an  opportunity  to 
examine,  in  itself  will  amount  to  an  acceptance.  Kellogg  v. 
Denslow^  14  Conn.,  420 ;  Treadwell  v.  Reynold%j  89  id.,  81 ; 
Boughton  v.  Standish^  48  Verm.,  698.  Acceptance  by  un- 
reasonable delay  is  entirely  independent  of  those  things 
which  ordinary  diligence  does  not  require,  and  the  court 
rightfully  refused  to  charge  as  requested.  It  was  admitted 
that  the  goods  were  kept  four  weeks ;  an  unreasonable  time 
on  the  facts.  The  court  charged  fully  and  fairly  on  the 
question  of  reasonable  diligence  and  the  defendant  has  no 
just  ground  of  complaint. 

5.  It  was  not  error  for  the  court  not  to  oomment  on  the 
bearing  and  weight  of  evidence  where  no  oomment  was  made 
on  any  of  the  evidence,  as  in  this  case.    But  the  defendant 


Digitized  by  VjOOQ IC 


n~^ 


JUNE  TERM,  1885.  231 


Cohen  o.  PembertoiL 


did  not  request  the  court,  to  comment  on  this  subject,  and 
therefore  cannot. take  advantage  of  any  failure  to  do  so. 
Waters  v.  Bristol^  26  Conn.,  898 ;  Thompson  on  Charging 
the  Jury,  581. 

6.  The  case  is  too  trivial  to  be  sent  back  and  tried  over. 
Only  fl38  is  involved,  for  it  is  conceded  that  the  defendant 
owes  us  $4.50.  In  Buddington  v.  Knowles^  80  Conn.,  26, 
this  court  said  that  a  verdict  for  $66  should  not  be  set  aside 
even  for  error,  on  account  of  the  trivial  amount  involved. 
See  also  Hull  v.  Bartlett^  49  Conn.,  64;  Sheldon  v.  South 
School  District,  24  Conn.,  90. 

LooMis,  J.  The  complaint  seeks  to  recover  the  price  of 
merchandise,  consisting  of  hats,  caps,  collars  and  gloves, 
sold  and  delivered  to  the  defendant  pursuant  to  his  written 
order,  which  is  annexed  to  the  finding  as  an  exhibit.  Tiie 
order  classified  the  goods  wanted  according  to  the  kind  and 
style— each  class  occupying  a  line  by  itself,  on  which  was 
given  the  size  and  over  it  the  number  desired  of  that  size ; 
at  the  left  the  numbers  were  summed  up  in  fractions  of  a 
dozen,  and  at  the  extreme  right  the  price  of  a  dozen  was 
given.  Take,  for  example,  the  first  line  in  the  order,  which 
also  in  part  involves  the  matter  in  dispute : — 

12     2      1 

*4  doz.  rat  high  college  6|,  7,  7  J,  1\ $18.50" 

The  goods  were  sent  in  boxes,  accompanied  by  the  plain- 
tiff's bill,  which  on  its  face  showed  a  full  compliance  with 
the  order.  The  bill  had  also  a  printed  heading: — "All 
claims  must  be  made  within  three  days  after  receipt  of  the 
goods."  The  defendant  kept  the  goods  about  a  month 
before  he  had  occasion  to  open  the  boxes,  and  then  for  the 
first  time  discovered  that  some  of  the  caps  were  not  of  the 
size  required  by  his  order  and  not  of  the  size  indicated  by 
the  labels  thereon,  and  such  goods  he  returned  to  the  plain- 
tiff, who  refused  to  receive  them,  on  the  ground  that  each 
dozen  or  fraction  of  a  dozen  was  an  entire  contract  which 
must  be  rescinded  in  toto  or  not  at  all,  and  also  that  the 
offer  to  return  was  not  made  within  a  reasonable  time ;  and 
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therefore  he  claimed  to  recover  for  all  the  goods  originally 
delivered.  The  court,  as  matter  of  law,  in  its  charge  to 
the  jury  adopted  the  first  mentioned  claim  of  the  plaintiff, 
and  as  the  defendant  conceded  he  did  not  return  all  of  any 
one  of  the  classes  consisting  of  a  dozen  or  fraction  of  a 
dozen,  a  verdict  against  him  was  inevitable. 

In  thus  applying  the  law  which  the  plaintiff  invoked  as 
to  the  entirety  of  contracts  the  court  was  doubtless  influ- 
enced by  such  propositions  as  are  laid  down  in  Clark  v. 
Bakery  5  Met.,  459,  and  Mansfield  v.  Trigff^  118  Mass.,  850. 
It  is  not  our  present  purpose  to  discuss  the  propositions 
referred  to,  nor  to  examine  and  apply  the  nice  distinctions 
that  obtain  as  to  the  divisibility  of  contracts. 

In  Mansfield  v.  Trigg  the  court,  while  holding  that  a  sale 
of  a  specific  number  of  packages  of  an  article  at  a  given 
price  per  package  was  an  entire  contract,  also  held  that 
''  the  rejection  and  return  of  an  article  of  a  different  kind 
or  description,  not  answering  to  the  terms  of  the  contract, 
do  not  stand  upon  the  ground  of  this  decision,  nor  does  the 
right  to  return  them  depend  upon  the  existence  of  a  war- 
ranty." 

The  defect  claimed  was  not  one  of  quality,  but  of  size  in 
respect  to  hats  and  caps.  The  suggestion  is  now  made  that 
as  the  extent  of  variation  did  not  appear  it  might  have  been 
trivial,  but  no  such  point  was  made  in  the  court  below. 
The  court  in  its  ruling  assumed  that  the  claimed  variation 
was  so  substantial  that,  if  it  existed  as  to  each  article  com- 
posing the  class,  the  whole  might  have  been  returned.  The 
finding  shows  that  the  defendant  on  his  part  distinctly 
claimed  that  the  variation  in  size  was  such  that  the  articles 
rejected  were  of  no  use  to  him.  We  shall  therefore  assume 
for  the  purposes  of  this  discussion  that  the  variation  was 
substantial  and  not  trivial  and  immaterial.  We  can  readily 
see  that  it  might  have  been  so  material  as  to  render  the 
article  returned  a  different  thing  from  that  specified  in  the 
order,  so  as  to  come  within  the  rule  last  suggested.  It 
must  be  borne  in  mind  that  the  identity  of  a  thing  within 
the  meaning  of  the  rule  does  not  depend  on  its  being  of  the 
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same  class  or  kind,  but  rather  on  its  adaptation  to  the  wants 
and  uses  of  buyers. 

The  local  merchant  presumably  has  his  regular  customers, 
who  require  hats  and  caps  of  definite  sizes,  and  he  makes 
his  order  on  the  wholesale  dealer  with  reference  to  this  and 
to  the  probable  demand.  If  one  of  the  retailer's  customers 
sends  to  him  for  a  7^  hat,  and  one  is  sent,  so  labeled,  but 
which  proves  to  be  a  6|^  or  even  a  7  in  size,  it  would  at  once 
be  conceded  that  the  customer  could  reject  it  as  a  very  dif- 
ferent thing  from  what  he  ordered.  A  difference  which  is 
so  material  between  the  retailer  and  his  customer,  must 
also  be  important  as  between  the  wholesale  and  retail 
merchant. 

In  O-ardner  v.  Lane^  12. Allen,  44,  A  undertook  to  pay  B 
a  debt  by  delivering  to  him  a  hundred  and  thirty-nine  bar- 
rels of  No.  1  mackerel.  A  delivered  part  No.  1  mackerel, 
and  forty-six  barrels  of  No.  8  mackerel.  B  actually  received 
the  mackerel  but  did  not  open  the  barrels.  (7,  a  creditor  of 
Ay  attached  the  No.  3  mackerel  as  A*s  property.  B  under- 
took to  affirm  the  sale,  claimed  the  property  as  his  own,  and 
replevied  it.  On  the  trial  O  claimed  that  no  property  in 
the  No.  8  mackerel  had  passed  to  B^  jis  the  claimed  delivery 
was  a  non-performance.  B  claimed  that  the  difference 
between  No.  3  and  No.  1  was  a  diflference  in  quality,  and 
that  the  title  did  pass  subject  to  his  right  to  rescind.  The 
court  held  the  difference  between  No.  1  and  No.  8  mackerel 
to  be  a  difference  in  kind,  and  that  no  title  passed  to  £  in 
the  No.  3  mackerel,  because  his  contract  for  sale  was  for 
articles  of  a  different  kind,  and  that  he  had  never  assented 
to  receive  the  No.  3  mackerel  by  reason  of  his  want  of 
knowledge ;  and  so  the  attaching  creditor  held  the  goods. 

In  McEntyre  v.  McEntyre^  12  Iredell,  79,  and  in  Waldo 
V.  JSalsey^  8  Jones  (Law,)  107,  the  proposition  is  stated  as 
everywhere  admitted  to  be  law,  that  "if  one,  not  having 
seen  them,  orders  goods  of  a  certain  description  at  a  certain 
price,  and  the  goods  do  not  answer  the  description,  he  may 
return  them  or  offer  to  return  them  within  a  reasonable 
time."     In  the  last  mentioned  case  the  order  was  for  bags 
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of  a  certain  size,  and  the  only  defect  was  that  they  were  of 
less  size. 

If  then  we  should  concede  that  the  order  for  each  dozen 
or  fraction  of  a  dozen  was  an  entire  contract,  and  that  the 
hats  or  caps  sent  were  materially  different  in  size  from  those 
ordered,  the  plaintiff  himself  was  in  default  as  to  his  con- 
tract, and  could  not  recover  anything,  except  for  the  fact 
that  partial  performance  had  been  accepted  and  full  per- 
formance waived  by  the  act  of  the  defendant.  It  seems  to 
us  that  the  court  should  have  charged  the  jury  in  substance 
according  to  the  defendant's  request  referred  to  in  his  fifth 
assignment  of  error. 

It  is  suggested  that  the  application  of  the  principle  under 
consideration  might  work  injustice  to  the  plaintiff  by  com- 
pelling him  to  deduct  the  proportionate  price  of  a  single 
article  returned  when  the  contract  estimated  the  price  only 
by  the  dozen,  but  a  more  critical  examination  of  the  contract 
found  in  the  defendant's  order  and  the  plaintiff's  acceptance 
of  it,  as  indicated  in  his  bill  rendered,  will  lead  to  a  dif- 
ferent construction. 

So  far  as  the  disputed  items  are  concerned  there  is  no 
instance  where  an  entire  dozen  is  ordered,  and  the  price  for 
a  dozen  is  always  given,  whether  the  fraction  is  large  or 
small,  but  the  plaintiff's  bill  carries  out  the  proportionate 
price.  In  two  instances  only  one  article  of  the  class  is 
ordered  and  it  is  entered  as  ^  of  a  dozen,  (we  refer  to  the 
item  "  colored  beaver  gloves  ")  and  yet  the  price  of  the 
dozen  is  given,  namely,  $54 ;  but  in  the  plaintiff's  bill,  in 
addition  to  the  price  per  dozen,  the  charge  is  carried  out  as 
$4.50,  being  precisely  -^  of  the  price  per  dozen.  We  think 
there  is  enough  appearing  to  justify  the  inference  that  the 
statement  in  dozens  was  merely  for  convenience  in  account- 
ing, and  that  the  parties  underatood  the  order  to  mean  the 
same  as  if  each  separate  article  was  itemized  and  carried  cut 
at  a  sum  indicated  by  taking  one  twelfth  of  the  price  given 
for  a  dozen.  We  think  therefore  the  consideration  by  the 
true  construction  of  the  contract  was  susceptible  of  division 
and  apportionment. 
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Our  reasoning  has  a  bearing  also  on  the  question  whether 
the  contract  was  entire  or  divisible,  which,  as  we  have 
already  indicated,  we  do  not  intend  to  decide. 

The  remaining  question  relative  to  a  reasonable  time  for 
returning  the  goods  rejected  has  no  importance  except  with 
a  view  to  another  trial,  for  as  under  the  charge  of  the  court 
and  the  conceded  facts  the  defendant  could  not  return  the 
goods  at  all,  there  was  no  occasion  to  consider  the  question 
of  reasonable  time  for  such  return.  The  presumption  is 
that  the  jury  did  not  pass  upon  the  question.  But  had  it 
been  before  them  the  charge  as  given  would  seem  to  be 
correct.  It  was  as  follows : — "  What  is  a  reasonable  time  is 
a  question  for  the  jury  and  to  be  determined  in  view  of  all 
the  evidence  and  circumstances  attending  each  case. 
What  would  be  reasonable  time  under  one  set  of  circum- 
stances might  not  be  in  another.  You  will  take  into  con- 
sideration the  order  given,  when  given,  the  time  when  goods 
were  received,  the  nature  of  the  goods,  the  season  for  selling 
them,  the  acts  of  the  parties,  and  all  the  circumstances, 
and  view  the  matter  in  a  common  sense  and  reasonable 
Ught." 

In  a  matter  within  the  exclusive  province  of  the  jury,  if 
the  questions  of  fact  are  fairly  submitted  to  them,  it  is  not 
error  for  the  court  to  omit  all  comment  upon  the  bearing 
and  weight  of  the  evidence. 

It  has  been  suggested  that,  as  the  printed  heading  of  the 
bill  sent  to  the  defendant  required  that  ^^  all  claims  must  be 
made  in  three  days,"  and  none  were  in  fact  made  for  a 
mouth,  the  question  of  reasonable  time  must  be  decided 
adversely  to  the  defendant.  As  no  reference  was  made  to 
this  fact  in  the  court  below  and  no  claim  was  predicated 
upon  it,  we  are  not  required  to  comment  upon  it.  With  a 
view  however  to  another  trial  it  may  be  well  to  say  that,  as 
the  case  is  presented,  these  words  formed  no  part  of  the 
contract  between  these  parties,  and  the  defendant  was  not 
thereby  limited  to  the  time  mentioned  to  make  his  objections 
to  receiving  the  goods.  The  case  of  Beam  v.  Tinkhamy  14  R. 
IsL,  197,  fully  supports  this  position. 
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There  was  error  in  the  ruling  complained  of  and  a  new 
trial  is  ordered. 

In  this  opinion  Paek,  C.  J.,  and  Carpbntee  and  Gran- 
ger, Js.,  concurred. 

Stoddard,  J.  It  does  not  appear  to  be  found  as  a  fact 
that  a  description  of  hats  and  caps  by  the  number  as  ex- 
pressing the  size  has  such  a  definite  and  precise  meaning, 
even  in  that  trade,  that  a  hat  or  cap  called  seven  and  a 
quarter  is  a  different  thing,  either  actually  or  as  understood 
by  the  trade,  from  a  similar  hat  or  cap  called  seven  and  an 
eighth ;  and  it  is  found  that  the  defendant  admitted  that  he 
had  no  way  of  telling  what  the  variation  in  size  was.  As 
this  court  can  exercise  jurisdiction  to  revise  questions  of  law 
only,  I  think  it  can  not,  by  assuming  that  the  articles  in 
question  were  different  things,  say  as  matter  of  law  that 
the  court  below  erred  in  treating  the  claimed  variations  as 
immaterial.  I  therefore  can  not  concur  in  the  opinion  of 
the  court. 


Samuel  B.  Johnson  vs.  William  E.  Higgins. 

The  act  of  1885  (Session  Laws  of  1885,  ch.  7,)  which  autliorizes  a  judge, 
after  his  tenu  of  office  has  expired,  to  make  a  finding  of  facts  in  an  ap- 
pealed case  that  had  been  heard  and  determined  by  him,  is  valid. 

Whether  he  would  not  have  had  the  power  without  that  statute,  under  the 
act  of  1882  (Session  Laws  of  1882,  ch.  50,)  which  gives  parties  the  right 
to  appeal  and  makes  such  a  finding  necessary  on  the  appeal  : — QiuBre. 

Where  there  are  several  counts  embracing  distinct  and  independent  causes 
of  action,  it  is  the  duty  of  the  court,  if  requested  by  either  of  the  par- 
ties, to  direct  the  jury  to  bring  in  separate  verdicts  on  the  separate 
counts. 

A  general  verdict  will  ordinarUy  suffice  to  ascertain  and  fix  the  particular 
rights  in  issue,  and  where  it  will  is  proper. 

The  loading  of  an  appeal  with  irrelevant  matter  comnented  on. 

[Argued  June  10th— decided  June  26th  1885.] 

AonoN  for  damages  for  taking  and  carrying  away  the 
plaintiffs  goods ;  brought  to  the  Court  of  Common  Pleas, 
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and  tried  to  the  jury  before  Torrance^  J.  Verdict  for  the 
plaintiff,  and  appeal  by  the  defendant.  The  case  is  suffi- 
ciently stated  in  the  opinion. 

ff.  G.  Newton  and  J.  H.  Whiting^  for  the  appellant. 

C.  S.  Hamilton^  for  the  appellee. 

Stoddabd,  J.  A  plea  in  abatement  is  filed  in  this  court. 
The  finding  and  statement  of  rulings  in  the  court  below  was 
not  signed  by  the  judge  until  the  10th  day  of  April,  1885, 
and  the  judge  had  previously  and  on  the  7th  day  of  March, 
1885,  resigned  his  office.  It  is  now  contended  that  the  act 
of  signing  the  finding  and  statement  upon  appeal  was  a  judi- 
cial act,  and  must  have  been  done  by  the  judge  while  in 
office.  Upon  the  31st  day  of  March,  1885,  a  statute  law 
took  effect,  which  fully  empowered  the  judge  to  make  and 
sign  the  finding  and  statement  after  ceasing  to  hold  office. 
This  is  admitted ;  but  it  is  said  that  the  act  in  question  is 
beyond  the  power  of  the  legislature,  and  is  unconstitutional. 
Even  if  it  be  admitted  that  the  act  of  the  judge  in  signing 
the  finding  on  appeal  is  a  judicial  act  in  the  sense  claimed 
by  the  plaintiff,  and  that  the  act  was  done  after  he  had 
ceased  to  be  such  judge,  no  authority  has  been  brought  to 
our  attention  denying  the  legislature  the  power  implied  in 
the  law  in  question.  Similar  legislation,  and  of  more  em- 
bracing scope,  has  for  many  years  been  operative,  unchal- 
lenged, in  reference  to  the  judicial  power  of  justices  of  the 
peace.  No  substantial  reason  is  given  why  the  legislative 
power  is  incompetent  to  authorize  judicial  officers,  after  their 
term  of  office,  to  complete  the  history  of  trials  had,  and  to 
give  permanent  and  official  form  to  facts  found  during  their 
term  of  office.   Such  acts  are  rather  clerical  than  judicial. 

But  the  constitutional  term  of  office  of  the  judge  who  tried 
this  case  below  extended  to  June  80th,  1885,  so  that  the 
questioned  act  of  the  judge  was  done  during  his  lawful  term 
of  office,  and  the  legislature  certainly  may  empower  the 
judge  to  perform  the  acts  complained  of  until  the  expiration 


Digitized  by  VjOCSQIC 


288  NEW  HAVEN  COUNTY. 

Johnson  v.  Higgins. 

of  his  term  of  office,  notwithstanding  the  fact  that  the  judge 
has  sent  his  resignation  to  the  governor  of  the  staTie. 

The  signing  of  the  finding  and  statement  in  this  case  is  so 
far  from  being  an  illegal  act  that  it  may  admit  of  serious 
question  whether,  even  without  the  enabling  legislation 
passed  in  1885,  the  judge  would  not  only  have  the  power, 
but  the  duty  might  be  imposed  upon  him  by  the  law  as  it 
now  stands,  to  complete  the  finding  and  statement  upon  ap- 
peal without  reference  to  his  term  of  office. 

By  the  statute  of  1882  regulating  appeals  (Session  Laws 
of  1882,  chapter  50,)  when  a  notice  of  appeal  is  properly 
made,  the  law  imperatively  commands  the  judge,  under  cer- 
tain circumstances-  (and  the  case  in  question  presents  such 
circumstances),  to  make  such  finding  as  may  be  necessary 
to  properly  present  the  case  for  revision  upon,  appeal,  and 
the  appeal  need  not  be  filed  until  after  such  finding  or  state- 
ment is  made  by  the  judge  and  filed  with  the  clerk ;  and 
execution  is  to  be  stayed  "  until  the  expiration  of  the  time 
hereinbefore  fixed  for  filing  the  appeal."  Under  this  law  a 
party  has  an  absolute,  unqualified  right  to  take  an  appeal 
upon  complying  with  the  terms  of  the  statute,  irrespective 
of  any  act  on  the  part  of  the  judge,  and  the  appeal  is  per- 
fected without  his  sanction.  Formerly,  and  under  the  prac- 
tice as  it  existed  before  the  passage  of  this  act,  it  was  other- 
wise, and  no  case  could,  by  motion  for  a  new  trial,  be  taken 
to  the  Supreme  Court  without  the  presiding  judge's  allow- 
ance of  the  motion.  Under  this  former  practice  it  was  ruled 
that,  with  no  statute  permitting  such  act,  the  judge  had  no 
power  to  allow  a  motion  for  a  new  trial  after  his  resignation 
had  taken  effect.  Q-riffing  v.  2Wn  of  Danhury^  41  Conn., 
96.  In  other  words,  the  court  ruled  that  the  law  had  pro- 
vided no  way  by  which  a  party  could  go  to  the  Supreme 
Court  with  a  motion  for  a  new  trial  except  such  motion  whs 
allowed  by  a  judge  while  in  office.  The  law  now  does  not 
require  such  sanction  by  the  judge  to  give  the  Supreme  Court 
jurisdiction.  The  requisite  statement  of  facts  proved  and  of 
rulings  made  upon  the  trial  in  the  court  below  is  merely 
clerical,  is  absolutely  imposed  by  the  law  as  a  duty  upon  the 
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jadge  trying  the  case^is  demanded  by  the  rights  of  litigants, 
and  is  essential  to  the  due  administration  of  justice.  Unless 
required  by  principle  or  precedent  courts  would  hesitate  to 
rule  that  a  person  holding  the  office  of  judge  can,  by  resign- 
ing his  ofiSce,  defeat  the  plain  mandate  of  the  law  and  the 
due  administration  of  justice,  and  deny  litigants  appealing 
to  the  law  their  undoubted  and  material  rights.  At  all 
events,  and  not  to  pursue  this  subject  further,  we  are  all  of 
opinion  that  the  statute  of  1885,  before  referred  to,  fully 
warranted  the  act  of  the  judge  in  sending  the  case  to  this 
court. 

As  to  the  merits  of  the  cause.  It  appears  that  the  defend- 
ant is  a  deputy  sherifif,  who,  acting  by  authority  of  a  lawful 
writ  of  attachment,  and  under  directions  of  a  resident  attor- 
ney, who  as  such  attorney  was  acting  for  non-resident  par- 
ties, attached  certain  goods  in  a  store  as  the  property  of  one 
Otto  Cytron.  The  plaintiff  claimed  title  to  the  goods  and 
right  to  possession  of  the  store  through  a  claimed  sale  by 
Cytron  to  him.  The  defendant  denied  the  sale,  attacked 
the  good  faith  of  the  plaintiff  and  Cytron,  and  insisted  that 
there  had  not  been  that  open,  visible,  manifest,  continued 
and  exclusive  change  of  possession  necessary  to  protect  tlie 
property  from  attachment  by  the  creditors  of  Cytron. 

In  the  original,  amended,  and  supplemental  complaints 
are  three  counts,  each  complaining  of  separate  and  distinct 
wrongs.  The  first  and  second  counts  are  for  acts  alleged  to 
have  been  done  willfully,  maliciously,  and  without  color  of 
right.  The  third  count  alleges  simply  wrongful  acts.  The 
first  count  is  for  taking  possession  of  the  goods,  and  thus 
breaking  up  the  plaintiff's  business  ;  the  second  count  is  for 
taking  possession  of  the  store,  and  thereby  destroying  the 
business  of  the  plaintiff;  and  the  third  count  is  for  keeping 
possession  of  the  store  for  an  unlawful  period.  The  plaintiff 
sought  punitive  damages  for  the  acts  claimed  to  have  been 
done  maliciously  and  unlawfully,  damages  for  the  illegal 
acts  of  the  defendant  as  deputy  sheriff  in  making  the  attach- 
ment, and,  finally,  damages  for  taking  goods  of  the  plaintiff 
in  a  lawful  manner  for  the  debt  of  another. 
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It  is  manifest  under  these  circumstances  and  claims  that 
it  was  important  for  the  defendant  to  know  whether  any  pos- 
sible verdict  to  be  rendered  against  him  was  because  he  had 
acted  in  an  illegal  manner  in  making  a  lawful  attachment, 
or  whether  the  verdict  was  based  upon  acts  done  with  per- 
sonal malice  and  unlawfully,  or  whether  the  verdict  was 
given  against  him  simply  because  he  was  attaching  under 
orders  of  the  attorney  for  the  plaintiffs  in  the  suit  against 
Cytron  the  property  of  the  plaintiff  for  the  debt  of  Cytron, 
The  defendant's  right  of  indemnity  might  depend  upon  the 
ascertainment  of  the  basis  of  the  verdict,  and  so  counsel  for 
the  defendant  requested  the  court  "  to  inquire  of  the  jury 
upon  what  grounds  their  verdict  was  based,  and  which  issues 
were  found  for  the  plaintiff,  and  the  amount  of  damages 
upon  each  ;'*  also,  to  direct  the  jury  to  render  their  verdict 
upon  the  issues  framed  upon  each  count  of  the  complaint. 
Upon  the  plaintiff*s  objection  the  court  refused  so  to  inquire 
or  direct. 

It  is  the  practice,  if  the  rights  of  the  parties  so  demand, 
to  direct  the  jury  to  find  upon  each  separate  issue,  when 
separate  and  independent  claims  are  to  be  determined  by 
distinct  issues ;  and  when  separate  and  distinct  matters  of 
substantially  different  character  and  nature  are  litigated  and 
to  be  determined  by  separate  issues,  it  is  the  right  of  the  par- 
ties to  have  the  verdict  follow  and  answer  the  issues ;  espe- 
cially so  when  other  rights  and  obligations  may  depend  upon 
the  verdict.  In  Newell  v.  Roberts^  13  Conn.,  73,  the  court 
say : — "  We  are  not  prepared  to  say  tnat  the  verdict  in  this 
case,  founded  upon  this  charge,  would  not  do  entire  justice 
to  the  parties  in  the  cause.  But  in  its  consequences  it  may 
injuriously  affect  their  rights,  as  the  facts  found  may  be 
made  use  of  beyond  the  present  suit.  The  parties  had  chosen 
to  go  to  issue  upon  distinct  pleas  alleging  distinct  facts,  al- 
though mostly  tending  to  one  point.  Under  these  circum- 
stances they  had  a  right  to  an  expression  of  opinion  from 
the  triers  upon  each  of  these  distinct  points."  Judge  LooMis, 
in  giving  the  opinion  in  the  recent  case  of  Morris  v.  Bridge- 
port Hydraulic  Co.^  47  Conn.,  291,  states  the  rule  as  follows : 
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"  When  there  are  several  counts  for  distinct  and  independ- 
ent causes  of  action,  or  when  there  is  no  evidence  at  all  ap- 
plicable to  some  of  the  counts,  it  would  doubtless  be  the 
duty  of  the  court  to  comply  with  such  a  request."  And  the 
practice  obtains  generally  in  this  state  rather  to  direct  the 
jury  to  return  verdicts  upon  each  of  several  distinct  counts 
embracing  independent  matters,  than  to  obtain  the  required 
information  by  inquiry  of  the  jury,  or  by  framing  special  ver- 
dicts, although  both  of  the  two  latter  modes  have  been  re- 
sorted to. 

It  is  not  intended  to  hold  that  in  all  cases  where  claims 
are  stated  separately  the  verdict  must  specify  the  particular 
count  or  counts  upon  which  it  is  found.  A  general  verdict 
will  frequently,  and  perhaps  ordinarily,  ascertain  and  fix 
the  rights  and  obligations  of  litigants,  and  when  this  is  man- 
ifest general  verdicts  are  proper.  The  rule  above  stated  has 
always  obtained  in  this  state,  and,  since  the  enactment  of 
our  recent  practice  act,  and  the  adoption  of  the  method  of 
pleading  thereby  provided,  it  is  more  important,  and  in  con- 
sonance with  the  spirit  of  that  act,  that  this  rule  should  be 
complied  with  in  all  cases  where  the  rights  of  the  parties  de- 
mand it.     There  is  error  in  this  particular. 

A  new  trial  must  be  advised  also  for  error  in  the  charge 
to  the  jury  in  at  least  two  particulars.  In  the  first  place, 
the  evidence  in  the  case  and  the  claims  of  the  parties  called 
for  a  full  and  explicit  statement  to  the  jury  of  the  law  in  re- 
lation to  the  necessity  of  an  open,  visible,  and  apparent 
change  of  possession.  This  was  not  sufficiently  given.  Nor 
do  we  think  the  charge  in  relation  to  the  damages  can  be 
justified.  There  are  some  rulings  upon  evidence  which  are 
questionable,  but  mostly  of  an  extremely  technical  charac- 
ter. It  is  hardly  possible  that  the  questions  made  in  the 
trial  below  will  be  again  made  upon  the  new  trial.  The 
trial  seems  to  have  proceeded  in  quite  an  extraordinary  man- 
ner, for  in  the  defendant's  original  appeal  he  alleges  thirty- 
eight  reasons  of  appeal,  and  then  supplements  his  original 
list  with  a  line  of  sixteen  more  reasons,  most  of  them  tech- 
VoL.  Lin.— 16 
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nical,  some  frivolous,  and  some  well  taken.  The  case  in  it- 
self is  simple,  mainly  of  fact,  involving  a  small  amount,  and 
yet,  owing  to  the  method  of  trial,  the  finding  on  appeal  fills 
ten  and  a  half  pages  of  printed  matter,  exclusive  of  a  copy 
of  the  charge  to  the  jury.  The  case  is  loaded  with  state- 
ments that  might  well'  have  been  omitted,  and  evidently 
both  the  trial  court  and  this  court  have  been  compelled  to 
deal  with  a  mass  of  practically  irrelevant  matter  before  be- 
ing permitted  to  determine  the  rights  of  the  parties.  There 
is  no  new  principle  of  law  involved  in  the  questions  raised, 
except  in  reference  to  the  form  of  the  verdict,  which  has 
been  disposed  of,  and  as  they  all  consist  in  contests  whether 
a  perfectly  well  settled  rule  of  law  was  or  was  not  properly 
applied  to  the  facts,  evidence,  and  claims  of  the  parties,  they 
do  not  require  comment. 
A  new  trial  is  ordered. 

In  this  opinion  the  other  judges  concurred. 


Martha  A.  Bristol,  Executrix,  vs.  George  D.  Bristol 

AND  OTHERS. 

A  testator  made  the  foUowing  bequest: — "I  authorize  my  executrix  to 
disburse  from  my  estate  to  such  worthy  persons  and  objects  as  she 
may  deem  proper,  such  sums  as  it  is  her  pleasure  thus  to  appropriate, 
not  to  exceed  in  all  five  thousand  dollars.''    Held  to  be  invalid. 

If  the  gift  had  been  of  the  amount  to  her,  with  authority  thus  to  use  the 
money,  it  would  have  been  valid. 

It  could  not  be  made  a  trust,  as  the  beneficiaries  were  wholly  uncertain 
and  the  payment  to  them  left  wholly  to  the  pleasure  of  the  executrix. 

A  gift  of  personal  property  that  lapses  goes  to  the  residuary  legatees. 

The  testator,  after  making  sundry  bequests,  gave  all  the  residue  of  his 
estate  to  certain  trustees  and  their  successors,  as  a  permanent  fund,  tlie 
income  of  which  was  to  be  applied  as  follows: — An  annuity  of  one 
hundred  dollars  to  JS.  G,  for  her  life;  of  the  remaining  income,  one 
half  to  the  New  Haven  Orphan  Asylum,  one  eighth  to  the  New  Haven 
Home  of  the  Friendless,  and  one  eighth  to  the  Connecticut  Humane 
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SocTety,  with  the  foUowing  provision  as  to  the  remaining  quarter:—"  I 
authorize,  empower  and  direct  my  wife  to  permanently  dispose  of  the 
same  for  such  charitable  purposes  as  she  may  deem  proper."    Held — 

1.  That  this  provision  was  void  for  uncertainty  as  to  the  charitable  pur- 

poses intended,  while  it  could  not  take  effect  as  a  gift  to  the  wife. 

2.  That  the  bequest  was  not  saved  by  a  written  designation  made  by  the 

widow  of  certain  charitable  purposes  which  she  selected. 
8.  That  the  invalidity  of  the  disposition  of  this  quarter  of  the  income,  did 
not  invalidate  the  gift  of  the  other  three  quarters. 

4.  That  the  quarter  of  the  fund,  the  disposition  of  the  income  of  which 

was  held  invalid,  went  to  the  heirs  at  law  as  intestate  estate. 

5.  That  the  heirs  would  take  a  quarter  of  the  principal  of  the  fund  and 

not  of  the  income. 

6.  That  the  annuity  to  F.  C.  with  which  the  whole  fund  was  primarily 

charged,  could  be  apportioned,  and  three  quarters  of  it  assigned  to  the 
three  quarters  of  the  income  going  to  the  charitable  societies,  and  on« 
quarter  to  the  quarter  of  the  fund  taken  by  the  heirs. 

7.  That  the  executors  could  retain  an  ample  portion  of  the  quarter  of  the 

fund  going  to  the  heirs,  to  secure  the  quarter  of  the  annuity  to  E,  C. 

[Argued  June  9th— decided  December  14th,  1885.  ] 

Suit  for  advioe  as  to  the  construction  of  a  will  and  as  to 
the  validity  of  certain  bequests  in  it;  brought  to  the 
Superior  Court.  The  following  facts  were  found  by  the 
court: 

Julius  D.  Bristol  died  on  the  29th  of  August,  1884, 
possessed  of  a  considerable  estate,  real  and  personal,  and 
leaving  a  will,  of  which  the  following  parts  are  important 
to  the  present  case.  He  made  his  wife,  Martha  A.  Bristol, 
his  executrix : 

"Ztem  eleventh.  I  hereby  authorize  and  empower  my 
executrix  hereinafter  named  to  disburse  and  give  (in  fur- 
therance of  my  wishes  expressed  to  her  at  sundry  times,) 
fi*om  my  estate  to  such  worthy  persons  and  objects  as  she 
may  deem  proper,  such  sums  as  it  is  her  pleasure  thus  to 
appropriate,  not  to  exceed  in  all  the  total*  sum  of  five  thous- 
and dollars. 

"  Jtewi  twelfth.  I  give  and  bequeath  all  the  rest  and 
residue  of  my  estate  of  every  name  and  nature  and  wher- 
ever the  same*  may  be  situate,  unto  William  T.  Bartlett  and 
Edward  A.  Chatfield,  both  of  the  city  and  county  of  New 
Haven,  Connecticut,  and  Edward  W.  Twitchell,  of  South- 
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ington,  Connecticut,  and  their  successors  to  be  designated 
and  appointed  as  hereinafter  set  forth,  as  a  board  of  trus- 
tees, to  hold,  invest,  re-invest,  manage  and  preserve  as  a  per- 
manent fund  in  trust  for  the  uses,  purposes  and  subject  to 
the  directions  by  me  herein  set  forth  and  for  the  objects 
herein  indicated,  which  fund  shall  be  called  The  J.  D.  Bris- 
tol Benevolent  Fund  of  Southington,  Connecticut,  and  the 
object  of  the  trust  is  to  provide  a  permanent  fund  with  a 
perpetual  income,  from  which  income  shall  be  paid  the  an- 
nual annuities  hereinafter  given  and  set  forth. 

"  I  do  hereby  direct  said  board  of  trustees  to  pay  from 
the  interest,  income  and  profits  accruing  from  said  fund,  the 
sum  of  one  hundred  dollars  annually  to  Emeline  Cook,  of 
said  town  of  Southington,  during  her  natural  life.  I  do 
hereby  further  direct  that  the  residue  and  remainder  of  said 
interest,  income  and  profit  accruing  from  said  fund  shall  be 
annually  divided  by  said  board  of  trustees  and  paid  as 
follows,  viz :  One  half  of  said  remaining  interest,  income 
and  profit  shall  be  paid  annually  to  the  New  Haven  Orphan 
Asylum,  a  body  politic  and  corporate  and  located  in  New 
Haven,  Connecticut.  One  eighth  of  said  remaining  interest, 
income  and  profit  shall  be  paid  annually  to  the  Home  of 
the  Friendless,  a  body  politic  and  corporate  and  located  in 
New  Haven,  Connecticut.  One  eighth  of  said  remaining 
interest,  income  and  profit  shall  be  paid  annually  to  the 
Connecticut  Humane  Society,  a  body  politic  and  corporate 
and  located  in  said  state  of  Connecticut.  And  I  do  hereby 
authorize,  empower  and  direct  my  beloved  wife,  Martha 
Amelia  Bristol,  to  permanently  dispose  of,  for  such  charit- 
able purposes  as  she  may  deem  proper,  the  other  one  fourth 
of  said  remaining  interest,  income  and  profit  accruing  from 
said  permanent  trust  fund." 

The  will  then  provided  for  the  appointment  of  successors 
to  the  trustees  named  and  for  a  perpetuation  of  the  board 
of  trustees. 

The  second  item  of  the  will  gave  the  widow  $40,000. 
The  third  item  gave  $30,000  to  his  son  George  D.  Bristol, 
who  was  his  sole  h^ir  at  law,  and  who  was  the  defendant  in 
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the  case.  Items  four  to  ten  were  minor  bequests  to  indi- 
viduals of  sums  ranging  from  $200  to  $1,250.  The  whole 
estate  amounted  to  $169,428. 

The  widow,  on  the  18th  day  of  May,  1885,  made  and  filed 
in  the  probate  court  the  following  instrument,  intending 
thereby  to  make  a  permanent  disposition  for  charitable  pur- 
poses of  the  fourth  of  the  income  of  the  trust  fund,  of 
which  by  the  will  she  was  empowered  to  designate  the 
charitable  objects : 

"  To  William  T.  Bartlett,  Edward  A.  Chatfield  and  Ed- 
ward T.  Twitchell,  trustees  under  the  will  of  Julius  D. 
Bristol,  deceased,  and  to  their  successors : 

"  I,  Martha  Amelia  Bristol,  widow  of  the  said  Julius  D. 
Bristol,  deceased,  in  vii*tue  of  the  power  and  authority 
conferred  upon  me  by  the  twelfth  item  of  said  will  of  said 
deceased  testator,  to  permanently  dispose  of,  for  such  char- 
itable purposes  as  I  may  deem  proper,  the  one  fourth  of  the 
interest,  income  and  profits  accruing  from  the  trust  fund 
created  bj'  said  twelfth  item  of  said  will,  do  hereby  desig- 
nate and  appoint  The  Hartford  Hospital,  in  the  city  of 
Hartford,  to  be  applied  by  the  directors  thereof  to  the 
humane  purposes  of  the  department  in  said  institution 
known  and  designated  as  The  Old  Peoples' Home,  and  The 
General  Hospital  Society  of  Connecticut,  located  in  the 
city  of  New  Haven,  as  the  corporations  to  which  said  one 
fourth  of  said  interest,  income  and  profits  accruing  from 
said  fund  shall  be  annually  divided  by  said  board  of  trus- 
tees, and  paid  as  follows,  viz :  one  half  of  the  interest,  in- 
come and  profits  accruing  from  said  trust  fund  to  each  of 
said  corporations.  Dated  at  New  Haven  this  18th  day  of 
May,  1885.  Martha  Amelia  Bristol." 

The  questions  raised  by  the  plaintiff  and  as  to  which  the 
advice  of  the  court  was  sought,  were  as  follows : — 

1st.  Whether  the  authority  and  power  given  in  the 
eleventh  item  of  the  will  to  the  executrix  of  the  testator  to 
disburse  or  appropriate  a  sum  not  to  exceed  in  all  five 
thousand  dollars,  is  or  is  not  a  valid  bequest. 

2d.     Id  the  event  of  this  bequest  being  adjudged  to  be 


Digitized  by  VjOOQ IC 


246  NEW  HAVEN  COUNTY. 

Bristol  V.  Bristol. 

invalid,  whether  said  sum  of  five  thousand  dollars  or  any 
part  thereof,  and  if  so  what  part,  falls  into  the  rest  and 
residue  of  the  estate  or  becomes  intestate  estate. 

3d.  Whether  the  provisions,  devises,  trusts,  and  powers 
granted  and  created  under  the  twelfth  item  of  the  will,  or 
which  it  was  sought  or  intended  to  grant  or  create  by  that 
section,  are  valid  or  invalid,  and  which  of  them  are  valid 
and  which  invalid. 

4th.  In  the  event  of  any  of  the  provisions,  devises, 
trusts,  and  powers  granted  and  created  by  said  section,  or 
which  it  was  sought  or  intended  to  grant  thereby,  being 
adjudged  to  be  invalid,  then  to  whom  and  in  what  propor- 
tions said  rest  and  residue  of  the  estate  will  go  and  of  right 
belong. 

The  case  waa  reserved  by  the  court  for  the  advice  of  this 
court. 

J.  K.  Beach^  with  whom  was  J.  S.  Beach,  for  the  plaintifif. 

1.  The  bequest  in  the  eleventh  item  of  the  will  is  valid. 
It  clearly  does  not  create  a  trust,  but  is  an  authority  to  the 
widow  to  take  $5,000  from  the  estate  and  use  it  for  such 
benevolent  purposes  as  she  pleases.  As  the  use  of  it  can 
not  be  enforced  by  a  court  of  equity,  she  takes  it  with  only 
a  moral  obligation  to  use  it  as  the  testator  requested.  The 
matter  is  committed  to  her  conscience  and  there  it  is  left  by 
the  courts.  Bobtnson  v.  Dusgate^  2  Vernon,  181 ;  Morice 
V.  Bishop  of  Durham^  9  Ves.,  899 ;  Bardswell  v.  BardswelU 
9  Sim.,  320;  Bull  v.  Bull  8  Conn.,  48;  aUbert  v.  Chapin, 
19  id.,  346;  Harper  \.  Phelps,  21  id.,  257.  Even  if  the 
title  does  not  thus  vest  in  the  widow  as  a  legatee,  yet  the 
bequest  will  be  sustained  as  a  power  of  appointment  and 
disposition  over  the  fund.  In  Wait  v.  Huntington^  40  Conn., 
9,  the  court  say  that  "  it  is  familiar  law  that  a  testator  may 
confer  on  executors  and  on  others  absolute  power  of  ap- 
pointment and  disposition  over  his  property." 

2.  The  twelfth  item  of  the  will  creates  a  valid  trust. 
As  to  the  provision  directing  the  trustees  to  pay  over  one 
half  the  income  to  the  New  Haven  Orphan  Asylum,  one 
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eighth  to  the  Home  for  the  Friendless,  and  one  eighth  to 
the  Connecticut  Humane  Society,  no  criticism  is  anticipated. 
The  testator  "directs*'  his  wife  "to  permanently  dispose 
of  **  the  other  fourth  **  for  such  charitable  purposes  as  she 
may  deem  proper.'*  It  is  not  left  to  her  discretion  to  dis- 
pose of  this  one  quarter  or  not  to  dispose  of  it ;  she  is  "  di- 
rected "  to  do  it.  Nor  is  she  allowed  to  scatter  it  in  private 
charity  from  year  to  year  as  the  impulse  of  the  moment 
directs ;  but  her  choice  is  to  be  made  but  once  and  for  all  time. 
She  is  to  dispose  of  it  "permanently," — ^that  is,  to  some 
institution  or  institutions  of  a  "permanent"  character; 
thus  clearly  and  necessarily  limiting  the  executrixto  a  choice 
among  public  or  corporate  as  distinguished  from  private  and 
individual  cestuis  que  trust  The  character  of  the  cestuis  que 
trust  is  still  further  limited  by  the  testator  to  those  existing 
for  "  charitable  purposes."  To  such  purposes  only  is  the 
executrix  allowed  to  dedicate  the  remaining  one  quarter  of 
the  fund.  The  proposition  for  which  the  complainant  con- 
tends then  appears  to  be  this :  That  a  testator  may  devote 
the  income  of  a  trust  fund  to  public  charitable  purposes, 
and  may  direct  his  executor  to  nominate  from  that  class  of 
beneficiaries  one  or  more  permanent  cestuis  que  trust.  But 
the  case  of  Coit  v.  Comstock^  51  Conn.,  353,  recently  decided 
by  this  court,  holds  with  careful  precision  and  clearness  that 
when  the  intention  of  the  testator  to  create  a  public  charity 
is  clearly  expressed,  and  a  mode  of  selection  from  a  definite 
class  of  beneficiaries  is  provided,  the  trust  will  be  Sustained. 
In  this  case  it  will  be  observed  that  the  administration  of 
the  charity  is  not  given  to  the  testator's  wife.  She  is  but 
his  authorized  agent  to  elect  a  "permanent"  institution 
existing  for  "  charitable  purposes,"  to  whom  the  income  of 
the  fund  shall  ever  thereafter  be  paid  by  the  trustees.  The 
actual  administration  of  the  charity  to  the  ultimate  bene- 
ficiaries is  conducted  by  such  institution ;  and  the  wife's 
duty  is  once  for  all  performed  by  a  simple  nomination.  All 
the  machinery  of  the  trust  is  complete.  The  trustees  are 
appointed  and  their  duties  defined ;  the  fund  is  set  apart, 
and  the  intention  to  dispose  of  it  in  support  of  some  public 
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charity  clearly  expressed.  One  thing  only  remains,  to-wit : 
to  nominate  the  specific  public  charity  to  which  the  fund 
should  be  applied.  This  the  testator  authorizes  and  directs 
his  wife  to  do.  And  unless  a  court  of  equity  will  forbid 
her  to  exercise  this  power  of  nomination,  the  trust  is  valid, 
and  has  already  been  made  effective  by  the  nomination  of 
the  Hartford  Hospital  and  the  New  Haven  Hospital,  to 
receive  in  equal  shares  the  one  fourth  part  of  the  income  of 
the  trust  fund  created  by  the  twelfth  item  of  the  will. 

J".  HaUey  and  A.  Brandegee^  for  George  D.  Bristol,  the 
heir  at  law. 

1,  It  is  a  settled  principle  of  Connecticut  law  that  a 
gift  to  charity  will  not  be  upheld  unless — 1st,  the  gen- 
eral objects  of  the  charity  are  defined  with  reasonable  cer- 
tainty ;  and,  2d,  a  mode  is  provided  by  which  the  particular 
beneficiaries  of  the  trust  may  be  ascertained.  Greene  v. 
Dennis^  6  Conn.,  299;  Hull  v.  jBmM,  8  id.,  48;  Langdon  v. 
Plymouth  Congregational  Society^  12  id.,  114;  Brewster  v. 
McCalVs  Devisees^  15  id.,  277;  Am.  Bible  Society  v.  Wetmore^ 
17  id.,  181;  White  v.  Fisk,  22  id.,  50;  Town  of  Eamden  v. 
Rice^  24  id.,  355 ;  TreaVs  Appeal  from  Probate^  30  id.,  116 ; 
Proprietors  of  White  School  House  v.  PosU  81  id.,  240; 
White  V.  Howard,  38  id.,  354 ;  Adye  v.  Smith,  44  id.,  67 ; 
Hughes  v.  Daily,  49  id.,  84 ;  Cram  v.  Bliss,  47  id.,  603 ; 
Fairfield  v.  Lawson,  50  id.,  513 ;  Coit  v.  Comstockt  51  id., 
379.  The  Connecticut  doctrine  has  been  recognized  and 
adopted  in  the  state  of  New  York.  Leuy  v.  Levy,  38  N. 
York,  100 ;  Bascom  v.  Albertson,  34  id.,  593 ;  Prichard  v. 
Thompson,  95  id.,  79.  *  The  last  case  closely  resembles  the 
one  now  before  the  court.  All  the  authorities  agree  that  if 
the  trust  attempted  to  be  created  is  so  vague  and  indefinite 
as  to  be  incapable  of  judicial  administration,  it  is  void. 
Perry  on  Trusts,  §  729;  Harper  v.  Phelps,  21  Conn.,  270; 
Adye  v.  Smith,  44  id.,  67  ;  Crum  v.  Bliss,  47  id.,  608 ;  and 
the  cases  above  cited  from  the  33d,  34th  and  95th  N.  Y. 
Reps. 

2.  The  execution  of  the  power  of  disposition  by  the 
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wife  does  not  cure  the  radical  defect  in  the  will.  This  is 
precisely  the  course  adopted  in  Adye  y.  Smithy  44  Conn., 
61.  The  finding  in  that  case  shows  "  that  the  executor  was 
ready  and  desirous  to  dispose  of  the  fund  for  certain  benev- 
olent purposes  selected  by  him."  But  the  court  held  that 
such  a  defect  could  "  not  be  cured  by  any  action  on  the 
part  of  the  trustee,  for  the  testator  must  for  himself  define 
the  objects  of  his  bounty,  and  cannot  delegate  this  power  to 
another,^*  And  at  the  close  of  the  opinion :  "  If  such 
purpose  had  been  specified  in  the  will  it  would  have  been 
valid.  But  no  action  or  statement  on  the  part  of  the  trus- 
tee can  avail  in  the  least  to  cure  a  radical  defect  in  the  will. 
It  is  the  will  of  the  testatrix,  not  that  of  the  trustee^  which 
is  to  stand  or  fall,  and  to  use  the  language  of  Sir  William 
Grant,  in  Morice  v.  Bishop  of  Durham^  the  question  is  not 
whether  the  trustee  may  apply  the  estate  upon  purposes 
strictly  charitable,  but  whether  he  is  bound  so  to  apply  it.'* 
So  also  in  Crum  v.  Bliss^  47  Conn,,  603,  the  court  say — 
**  The  will  must  be  carried  out  as  made  if  it  is  to  be  carried 
out  at  all." 

3.  The  bequest  in  the  eleventh  item  of  "such  sum,  not  to 
exceed  $5,000,  to  disburse  to  such  worthy  objects  as  she 
may  deem  proper,"  is,  if  possible,  still  more  objectionable, 
on  all  the  grounds  above  stated.  It  is  not  given  to  charity, 
nor  even  to  benevolence.  It  is  uncertain  both  as  to  amount 
and  as  to  objects.  It  would  not  be  sustained  either  in 
England  or  Massachusetts.  All  the  authorities  condemn  it. 
The  doctrine  of  cy  pres  has  never  been  stretched  to  cover 
such  an  indefinite  disposition  as  this.  Adye  v.  Smithy  44 
Conn.,  69;  Chamberlain  v.  Steams^  111  Mass.,  267,  and 
cases  there  cited. 

4.  The  bequest  in  the  twelfth  item  of  the  will  being  of 
portions  of  the  income,  and  not  of  the  corpus  of  the  fund, 
if  inoperative  as  to  any  portion,  the  whole  bequest  is  void. 
The  trust  is  entire,  and  cannot  be  enforced  in  part.  Levy 
V.  Levy^  88  N.  York,  97  ;  Commonwealth  v.  Levy^  28  Gratt., 
21.  The  object  of  the  trust  is  stated  in  the  will  to  be  '*  to 
provide  a  permanent  fund,  with  a  perpetual  income,  from 
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which  income  shall  be  paid  the  annual  annuities  hereinafter 
given  and  set  forth."  The  estate  is  thus  given  to  the  trus- 
tees and  their  successors  in  perpetuity,  to  divide  the  income 
therefrom  annually,  and  pay  it  over  in  the  proportions 
named,  an  1  to  the  institutions  named,  and  for  the  purposes 
to  be  designated.  If  the  disposition  is  void  as  to  any  of 
the  portions,  it  cannot  be  divided  among  the  other  bene- 
ficiaries, for,  by  the  terms  of  the  bequest,  they  are  only 
to  receive  aliquot  portions  of  the  whole  income.  If  the 
bequest  had  been  of  aliquot  portions  of  the  fund,  instead 
of  the  income,  this  difficulty  would  not  arise.  But  as  it 
is,  the  difficulty  affects  the  entire  trust  for  the  reason  stated, 
and  for  the  reason  that  the  fund  is  to  be  held  in  perpetuity, 
and  the  uses  to  which  a  portion  of  the  income  is  to  be 
applied  are  not  within  the  provisions  of  the  statute  permit- 
ting a  perpetuity.  Coit  v-  Comstoeky  51  Conn.,  886.  The 
bequest  of  the  remaining  quarter  of  the  income,  if  void, 
does  not  fall  into  the  residue.  "Residue  means  all  of 
which  no  effectual  disposition  is  made  by  the  will,  other 
than  the  residuary  clause  ;  but  where  the  disposition  itself 
fails,  to  the  extent  to  which  it  fails,  the  will  is  inoperative." 
Skri/msher  v.  Northcote^  1  Swanst.,  666 ;  Chedyn  v.  CresB- 
well,  8  Bro.  P.  C,  246 ;  Bagwell  v.  Dry,  1  P.  Wms.,  700 ; 
Page  v.  Page^  2  id.,  489 ;  Leake  v.  Robinson^  2  Mer.,  863, 
892 ;  Sykes  v.  Sykes,  L.  R.,  8  Ch.  App.,  801 ;  Sohier  v. 
Inches^  12  Gray,  885.  The  bequest  in  the  eleventh  item 
being, void,  the  legacy  therein  named  falls  into  the  residue. 
If  the  bequest  of  the  residue  in  the  twelfth  item  or  any 
portion  is  void,  such  estate  is  intestate. 

C.  R.  Ingersolly  for  the  charitable  societies  named  in  the 
twelfth  clause  of  the  will. 

First.  A  valid  trust  is  created  by  the  provisions  of  item 
twelfth  of  the  will.  By  it  the  testator  bequeaths  the  resi- 
due of  his  estate  to  trustees,  in  perpetuity,  for  certain  char- 
itable purposes  therein  indicated.  Subject  to  the  life  annu- 
ity of  $100  to  Emeline  Cook,  the  income  of  the  trust  fund 
is  directed  by  the  testatoi  to  be  annually  divided  between 
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certain  charitable  institutions,  namely,  the  New  Haven  Or- 
phan Asylum,  in  the  proportion  of  one  half,  the  Home  of  the 
Friendless  and  the  Connecticut  Humane  Society,  each  in 
the  proportion  zt  one  eighth,  and  the  remaining  one  fourth 
p^rt  the  testator  "directs"  his  "belored  wife,  Martha  A. 
Bristol,  to  permanently  dispose  of  for  such  charitable  pur- 
poses as  she  may  deem  proper."  It  is  objected  that  the  trust 
estate  is  not  within  the  statute  relating  to  charitable  uses 
and  therefore  is  not  secured  to  the  uses  to  which  it  has  been 
granted  "according  to  the  true  intent  and  meaning  "  of  the 
testator,  because  his  "  true  intent  and  meaning  "  as  to  the 
disposition  of  the  remaining  one  fourth  of  the  income,  (after 
the  appropriation  of  the  other  three  fourth  parts  to  the  char- 
itable institutions  named,)  is  so  vaguely  and  uncertainly  ex- 
pressed  that  the  law  cannot  effectuate  it ;  and  that  conse- 
quently the  entire  trust  must  fail. 

1.  We  submit,  in  the  first  place,  that  there  is  no  such  diffi- 
culty in  ascertaining  the  intention  of  the  testator;  and  that, 
on  the  contrary,  his  intention  is  clear  to  devote  the  entire 
income  of  the  trust  fund  (saving  only  the  life  annuity)  to 
certain  "charitable"  purposes  within  the  purview  of  the 
statute.  What  he  meant  by  charitable  purposes  is  clear. 
Whatever  popular  significance  the  word  "  charitable  "  may 
have,  the  testator  seeking  to  raise  a  trust,  in  perpetuity,  for 
charitable  purposes,  must  be  presumed  to  use  it  in  the  sense 
of  the  statute.  For  otherwise  his  bequest  would  fail,  and 
his  intention  could  not  be  carried  out.  "  If  there  are  two 
meanings  of  a  word,  one  of  which  will  effectuate  and  the 
other  wiU  defeat  the  testator's  object,  the  court  is  bound  to 
select  that  meaning  of  the  word  which  will  carry  out  the  in- 
tention and  objects  of  the  testator."  Whicker  v.  Bume^  7 
H.  L,  Cas.,  164 ;  Saltonstall  v.  Sanders^  11  Allen,  455.  The 
word  "  charitable,"  in  our  court  of  chancery,  as  in  that  of 
England,  has  a  "  well  known  and  acknowledged  meaning." 
Samden  v.  Rice^  24  Conn.,  350.  "  A  technical  meaning." 
Adye  v.  Smithy  44  Conn,,  71.  And  this  is  the  meaning  of 
the  word  in  our  statute.  That  meaning  has  been  concisely 
expressed  as  "  a  gift  to  a  general  public  use  which  extends 
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to  the  poor  as  well  as  the  rich,"  or  **  whatever  is  given  for 
the  love  of  God,  or  for  the  love  of  your  neighbor  in  the  cath- 
olic and  universal  sense,'*  as  distinguished  from  that  which, 
in  its  motive,  is  "personal,  private  or  selfish."  Jackson  v. 
Phillips^  14  Allen,  555.  And  it  is  this  sense  that  courts  of 
chancery  give  to  the  word  when  seeking  for  the  intention  of 
a  testator  in  the  construction  of  wills.  Solely  for  the  want 
of  this  word  the  court  were  not  able  to  discern  the  testator^s 
intention  in  Adye  v.  Smith.  But  the  presence  of  the  word 
enabled  the  court  to  sustain  the  trust  in  Schouler^  Petitioner^ 
134  Mass.,  426.  And  this  statutory  meaning  has  such  force 
that  it  will  give  its  own  sense  to  other  words  of  a  different 
legal  sense  with  which  it  may  be  united.  A  gift  to  "  char- 
itable or  benevolent "  purposes  is  a  good  charitable  gift  in 
Massachusetts,  "  whose  system  of  jurisprudence  relative  to 
trusts  for  charity  is  similar  to  our  own,"  as  this  court  say  in 
Adye  v.  Smith.  Saltonstall  v.  Sanders^  11  Allen,  446 ;  Rotch 
v.  JEmerson^  105  Mass.,  481 ;  Chamberlain  v.  Steams^  111  id., 
267;  Suter  v.  Hilliard,  182  id.,  412.  The  sense  in  which 
the  testator  used  the  word  is  also  indicated  by  the  character 
of  the  other  institutions  which  are,  in  the  context,  made  his 
beneficiaries,  in  perpetuity.  They  are  "  charitable  "  insti- 
tutions in  the  statutory  sense. 

2.  The  pui-pose  of  the  trust  being  certain  and  lawful,  the 
beneficiaries  are  also  made  certain ;  and  the  trust  can  there- 
fore be  executed  and  administered  by  a  court  of  chancery.' 
In  Coit  V.  Comstock^  51  Conn.,  879,  this  court  say  that  where 
a  definite  class  of  beneficiaries  is  described,  and  a  mode  is 
provided  for  the  selection  of  the  particular  objects  of  the 
bounty,  the  uncertainty  is  reduced  to  certainty.  The  mode 
provided  by  the  present  testator  for  their  selection  is  not 
only  a  very  certain  one,  but  is  otherwise  commendable.  He 
leaves  that  duty  to  his  wife — the  one  most  likely  to  be  pos- 
sessed of  his  wishes,  and  he,  at  the  same  time^  gratifies  him- 
self by  testifying  in  this  becoming  manner  his  confidence  in 
her.  In  Brown  v.  KeUey^  2  Cush,,  248,  the  devise  was  "for 
the  promotion  of  such  religious  and  charitable  enterprises  as 
shall  be  designated  by  a  majority  of  the  pastors  composing 
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the  Middlesex  Union  Association,"  and  it  was  held  suffi- 
ciently certain,  and  the  appointees  of  the  association  took 
the  bequest.  In  Wells  v.  Doane^  8  Gray,  201,  the  devise  to 
such  charities  as  should  be  deemed  most  useful  by  the  ex- 
ecutor of  the  life  tenant  was  held  good.  In  Waldo  v.  (7aZey, 
16  Ves.,  206,  the  charitable  objects  were  such  as  "  my  said 
wife  shall  judge  most  worthy  and  deserving."  And  see  cases 
cited  in  Saltonstall  v.  Sanders^  (supra). 

8.  But  if  the  provision  respecting  the  one  fourth  remain- 
ing part  of  the  income  should  fail,  the  other  trusts  of  item 
twelfth  would  be  unaffected  by  it.  "  Where  a  will  contains 
different  trusts,  some  of  which  are  valid  and  others  void  or 
unauthorized  by  law,  or  where  there  are  distinct  and  inde- 
pendent provisions  as  to  different  portions  of  the  testator's 
property,  or  different  estates, or  interests  in  the  same  por- 
tions of  the  property  are  created,  some  of  which  provisions, 
estates  or  interests  are  valid  and  others  invalid,  the  valid 
trusts,  provisions,  estates  or  interests  created  by  the  will  of 
the  testator  will  be  preserved ;  unless  those  which  are  valid, 
and  those  which  are  invalid,  are  so  dependent  upon  each 
other  that  they  cannot  be  separated  without  defeating  the 
general  intent  of  the  testator."  Van  Vechten  v.  Van  Vegh- 
ten,  8  Paige,  104, 120 ;  Irving  v.  Be  Kay,  9  id.,  521.  In  the 
present  case  the  trusts  are  distinct,  and,  without  any  diffi- 
culty, separable.  Nor  is  the  general  intent  of  the  testator 
defeated  by  such  separation.  The  claimed  uncertainty  at- 
taches only  to  the  remaining  "  one  fourth  part "  of  the  in- 
come, and  the  only  trust  that  can  result  to  the  heir  at  law 
by  reason  of  such  uncertainty  is  in  respect  to  that  one  fourth 
part  simply.  There  is  no  more  difficulty  in  making  the  sep- 
aration than  there  would  be  if  the  testator  had  expressly 
provided  that  the  principal  should  be  held  for  the  benefi- 
ciaries, in  separate  portions,  according  to  the  proportions  in- 
dicated. Indeed,  the  bequest  of  the  interest  or  produce  of 
a  fund,  without  limitation  as  to  time,  is  regarded  as  a  be- 
quest of  the  fund  itself.  2  Roper  on  Legacies,  371 ;  SproxiVs 
Appeal,  105  Penc.  St.,  488. 

Second.  If  item  eleventh  of  the  will  is  inoperative,  the 
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attemptad  bequest  falls  into  the  residuum.  Saydenv.  Stouffh- 
ton,  5  Pick.,  537 ;  Thayer  v.  Wellinffton^  9  Allen,  296 ;  Greene 
V.  Dennie,  6  Conn.,  29?,  805  ;  Phelps  v.  Bobbins^  40  id.,  250 ; 
James  v.  James,  4  Paige,  115. 

LooMis,  J.  This  case  involves  the  construction  of  two 
clauses  in  the  will  of  Julius  D.  Bristol  and  the  question  of 
their  legality. 

The  eleventh  clause  of  the  will  is  as  follows : 

"  I  hereby  authorize  and  empower  my  executrix  to  dis- 
burse and  give  (in  furtherance  of  my  wishes  expressed  to 
her  at  sundry  times)  from  my  estate  to  such  worthy  persons 
and  objects  as  she  may  deem  proper,  such  sums  as  it  is  her 
pleasure  thus  to  appropriate,  not  to  exceed  in  all  the  total 
sum  of  five  thousand  dollars.'! 

Is  this  a  valid  gift?  It  clearly  is  not  a  trust.  There  is 
no  person  or  object  named,  or  even  hinted,  as  the  cestui 
que  trust  There  id  no  person  who  could  claim  in  a  court 
of  equity  an  enforcement  of  the  trust.  It  is  a  case  where, 
if  the  five  thousand  dollars  had  been  given  to  the  executrix 
to  be  disposed  of  at  her  pleasure,  the  law  would  regard  the 
property  given  as  vested  in  her,  while  the  direction  for  its 
use  was  merely  precatory  and  of  no  legal  force.  In  such  a 
case  the  law  regards  the  legatee  as  taking  the  gift  absolutely 
and  with  no  enforceable  duty  as  to  its  use. 

But  there  is  no  gift  to  the  executrix.  She  has  merely  a 
power  of  distribution.  Nothing  vests  in  her.  It  is  precisely 
as  if  no  disposition  whatever  of  the  fund  had  been  suggested, 
but  the  executrix  had  been  empowered  to  direct  how  five 
thousand  dollars  of  the  estate  should  go.  It  is,  in  other 
words,  an  authority  given  to  a  third  person  to  direct  how  a 
part  of  the  testator's  property  should  be  disposed  of.  If 
good  for  a  part  of  the  estate  it  would  be  good  for  the  whole. 
Would  then  a  will  in  the  following  words  be  a  valid  one  : 
"  I  direct  that  A  B  shall  declare  how  all  my  property  shall 
be  disposed  of." 

The  supporters  of  this  will  say  that  such  a  will  would  be 
valid,  and  quote  in  support  of  their  claim  a  dictum  of  Judge 
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Seymottb  in  Watt  v.  Simtington^  40  Conn.,  11,  as  follows : 
"It  is  familiar  law  that  a  testator  may  confer  on  executors 
and  on  others  an  absolute  power  of  appointment  and  dispo- 
sition over  his  property.*'  But  the  case  itself  did  not  call 
for  this  remark  nor  involve  the  question  of  its  correctness, 
and  it  seems  hardly  probable  that  the  learned  judge  intended 
that  it  should  have  the  wide  application  given  it. 

There  is  a  singular  absence  of  all  reference  to  this  ques- 
tion in  the  text  books,  and  we  have  found  no  decisions  that 
bear  with  any  directness  upon  it.  In  the  absence  of  such 
authority  we  should  regard  such  a  will  as  of  no  legal  effect. 
We  think  the  law  never  intended  to  accept  as  a  valid  will 
so  vague  and  indefinite  a  direction,  such  a  mere  authority. 
It  is  in  no  proper  sense  a  will.  It  indicates  no  intent  what- 
ever on  the  part  of  the  testator  as  to  the  disposition  of  his 
property.  It  is  really  a  public  declaration  that  he  has  no 
such  intent.  It  is  a  travesty  of  terms  to  call  such  an  instru- 
ment a  will. 

The  bequest  being  inoperative,  the  five  thousand  dollars 
appropriated  by  it  falls  into  the  residue.  This  is  the  well- 
settled  rule  in  the  case  of  void  bequests  of  personal  prop- 
erty. Greene  v.  Dennis^  6  Conn.,  292 ;  Thayer  v.  Welling- 
ton^  9  Allen,  295 ;  James  v.  James^  4  Paige,  115. 

The  remaining  question  arises  under  the  twelfth  clause  of 
the  will,  which  is  as  follows : 

"  I  give  and  bequeath  all  the  rest  and  residue  of  my  es- 
tate of  every  name  and  nature,  whatever  and  wherever  the 
same  may  be  situated,  unto  William  T.  Bartlett  and  Edward 
A.  Chatfield,  both  of  the  city  and  county  of  New  Haven, 
and  Edward  W.  Twitchell  of  Southington,  Connecticut,  and 
their  successors  to  be  designated  and  appointed  as  herein- 
after set  forth,  as  a  board  of  trustees,  to  hold,  invest,  re- 
invest, manage  and  preserve  as  a  permanent  fund,  in  trust 
for  the  uses  and  purposes  and  subject  to  the  directions  by 
me  herein  set  forth  and  for  the  objects  herein  indicated, 
which  fund  shall  be  called  The  J.  D.  Bristol  Benevolent 
Fund  of  Southington,  Connecticut,  and  the  object  of  the 
trust  is  to  provide  a  permanent  fund  with  a  perpetual  in- 
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come,  from  which  income  shall  be  paid  the  annuities  herein- 
after given  and  set  forth." 

The  testator  then  gives  one  hundred  dollars  a  year  from 
the  income  of  the  fund  to  Emeline  Cook,  during  her  natural 
life,  and  directs  that,  from  the  remainder  of  the  income,  there 
shall  be  paid  one  half  to  the  New  Haven  Orphan  Asylum, 
one  eighth  to  the  Home  of  the  Friendless  in  New  Haven, 
one  eighth  to  the  Connecticut  Humane  Society,  and  the  re- 
maining quarter  he  disposes  of  by  the  following  clause : 

"  And  I  do  hereby  authorize,  empower  and  direct  my  be- 
loved wife,  Martha  Amelia  Bristol,  to  permanently  dispose 
of,  for  such  charitable  purposes  as  she  may  deem  proper,  the 
other  one  fourth  of  said  remaining  interest,  income  and  profit 
accruing  from  said  permanent  trust  fund." 

It  is  very  clear  that  this  is  not  a  gift  to  the  wife  herself, 
which  she  can  take  discharged  of  the  trust,  as  it  merely  gives 
lier  a  power  to  appoint  the  charitable  use.  Is  it  then  valid 
as  a  gift  to  charitable  uses  under  our  statute  on  that  sub- 
ject? 

Whatever  might  be  held  on  this  question  by  the  courts  of 
England,  or  of  those  states  which  have  adopted  the  English 
doctrine  on  the  subject,  it  is  very  clear  that  under  our  own 
decisions,  which  have  established  a  definite  rule  on  the  sub- 
ject in  this  state,  this  bequest  can  not  be  held  falid.  It  is 
well  established  with  us  that  a  gift  to  a  charitable  use  must 
designate  the  particular  charitable  use  by  making  the  gift 
to  some  charitable  corporation,  whose  charter  provides  for 
a  charitable  use  of  its  funds,  or  to  some  particular  object  or 
purpose  that  the  law  recognizes  as  charitable.  It  is  enough 
if  the  object  be  mentioned,  and  the  law  can  see  that  it  is  a 
charitable  one ;  but  it  is  not  enough  that  the  gift  be  merely 
"to  charitable  uses"  or  *'to  be  used  in  charity,"  so  long  as 
no  selection  is  made  from  the  long  list  of  recognized  charita- 
ble objects.  And  it  is  not  enough  that  some  person  is  named 
to  whom  is  given  the  power  of  naming  the  charity.  That  is 
the  testator's  own  matter.  It  is  his  intent  that  is  to  deter- 
mine that.  If  he  chooses  to  leave  the  matter  wholly  to  the 
discretion  of  some  person  named,  he  can  do  so  by  making 
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the  gift  to  him,  leaving  him  to  use  his  discretion  as  to  the 
disposition  of  it.  In  this  case  the  donee  takes  absolutely, 
and  the  law  does  not  trouble  itself  as  to  whether  he  acts  con- 
scientiously in  the  matter.  The  testator  has  chosen  to  leave 
the  matter  to  uncertainty  and  there  the  law  leaves  it. 

The  charitable  object,  thus  required  to  be  named,  may 
be  a  benefit  to  a  class  of  persons  and  therefore  uncertain  as 
to  the  particular  persons  of  the  class  that  are  to  receive  the 
benefit.  This  uncertainty  may  make  the  bequest  void, 
unless  there  is  a  power  given  to  some  person  or  corporation 
to  make  a  selection  of  the  individuals.  White  v.  Fisk^  22 
Conn.,  60 ;  Adye  v.  Smithy  44  id.,  70 ;  Fairfield  v.  Lawson. 
50  id.,  518;  Coit  v.  Comstock^  51  id.,  879  ;  TapparCs  Appeal 
from  Probate^  52  id.,  412.  Here  the  power  given  the  widow 
is  not  to  select  the  particular  beneficiaries  of  a  class  named, 
but  to  select  the  charity  itself.  We  think  that,  to  uphold 
this  bequest,  we  should  have  to  go  beyond  the  utmost  limit 
to  which  we  have  gone  in  upholding  charitable  gifts. 

The  bequest  being  of  such  a  character,  it  clearly  can  not 
be  saved  by  the  act  of  the  widow  in  making  a  written 
designation  of  the  charitable  purposes  which  by  it  she  is 
authorized  to  select. 

If  this  gift  can  not  be  sustained,  then  it  is  claimed  that 
the  entire  trust  fund  falls  with  it. 

But  the  principle  to  be  applied  is  well  settled,  that  where 
a  trust  is  for  several  purposes,  some  valid  and  some  invalid, 
it  will  be  supported  so  far  as  it  is  good,  provided  such  part 
is  separable  from  the  rest  and  no  violence  will  thereby  be 
done  to  the  testator's  general  intent.  8  Jarman  on  Wills, 
(Am.  ed.,)  709 ;  1  Redfield  on  Wills,  428 ;  Sears  v.  Putnam, 
102  Mass.,  9 ;  Benedict  v.  Webb,  98  N.  York,  460.  But  the 
case  of  Coit  v.  Comstock  51  Conn.,  852,  was  cited  in  argu- 
ment to  show  that  the  trust  was  inseparable.  In  that  case 
however  the  annual  income  of  the  trust  fund  was  to  be 
expended,  so  much  as  might  be  necessary,  in  putting  and 
keeping  in  good  order  certain  burial  lots  and  monuments, 
and  the  remainder  for  the  support  of  religious  services  in 
connection  with  the  ecclesiastical  society  that  was  named  as 
Vol.  lhi. — 17 
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trustee.  The  bequest  for  the  care  of  the  burial  lots  was 
invalid,  but  it  was  not  separable  for  the  reason  that  it  was 
impossible  to  tell  how  much  of  the  income  would  be  re- 
quired for  the  burial  lots  or  that  it  might  not  take  the 
whole  and  leave  nothing  to  be  applied  to  the  valid  charity. 

In  the  case  at  bar  it  is  admitted  that  if  the  residue  were 
given,  in  different  portions*  to  different  objects,  each  would 
be  independent  of  the  others,  and  a  failure  of  any  one  of 
them  would  not  affect  the  others.  But  it  is  said  that  here 
the  gift  is  of  different  portions  of  the  income  only,  so  that 
the  shares,  being  shares  only  of  a  common  income,  can  not 
be  severed  in  advance,  or  in  any  other  way  except  by  a 
division  of  the  income.  The  question  raised  here  is  not 
without  practical  difficulty.  It  is  of  course  out  of  the 
question  that  the  quarter  of  the  income  should  in  perpetuo 
be  distributed  to  the  heirs  at  law.  If  the  quarter  is  set 
apart  for  them  at  all,  it  clearly  must  be  in  the  principal. 
The  testator,  whose  intent  is  to  govern  so  far  as  prac- 
ticable, clearly  intended  that  the  benefit  of  three  quarters 
of  the  fund  should  go  to  the  charitable  institutions  named. 
This  plain  intent  clearly  should  not  be  allowed  to  fail  if 
there  is  any  way  by  which  the  quarter  share  of  the  heirs  at 
law  in  the  income  can  be  severed  from  the  rest.  This 
can  only  be  done  by  a  division  of  the  principal  of  the 
fund,  setting  aside  for  distribution  as  intestate  estate  one 
quarter  of  it,  and  preserving  the  other  three  quarters  for 
the  trust  fund.  This  can  do  no  possible  injustice  to  any 
party  interested,  unless  the  part  set  to  the  heirs  should  in- 
crease in  value,  making  the  income  from  it  larger  in  propor- 
tion than  that  from  the  trust  fund,  in  which  case  the  char- 
itable institutions  would  be  losei-s;  or  unless  the  trust  fund 
should  increase  disproportionately  in  value,  making  a  cor- 
responding loss  to  the  heirs  at  law.  But  the  loss  or  gain 
on.  either  side  would  probably  be  very  small,  while  the 
chances  are  equal,  and  the  advantage  to  both  the  trust  fund 
and  the  heirs  in  thus  severing  their  interests  would  be  very 
great. 

The  matter  stands  at  this  point  precisely  as  it  would  if  a 
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testator  should  direct  that  his  property  go  into  the  hands  of 
trustees  and  the  income  be  divided  into  ten  equal  parts  and 
paid  over  annually  to  "the  following  charitable  corporations, 
one  part  to  each;"  and  should  then  by  mistake  name  only 
nine  charitable  corporations,  leaving  the  tenth  part  undis- 
posed of  and  therefore  intestate.  Now  must  all  these  nine 
charitable  bequests,  all  legal  in  themselves,  fail,  simply  for  this 
oversight?  The  testator's  one  great  intent  was  to  give  his 
property  in  charity,  and  not  to  give  a  dollar  to  his  heirs, 
who  were  perhaps  remote  collaterals.  Shall  this  great 
intent  wholly  fail,  and  the  other  non-intent  completely 
succeed  ?  This  would  be  doing  great  injustice  to  the  testa- 
tor and  great  despite  to  his  intent.  What  is  the  technical 
difficulty  ?  Simply  this — that  if  the  fund  is  at  once  di- 
vided into  ten  parts  and  one  part  given  to  the  heirs  at  law, 
these  heirs  may  not  get  an  exact  tenth,  or  the  other  nine 
tenths  may  some  time  or  other  yield  more  than  nine  tenths 
of  the  income.  If  they  yield  less  that  is  of  course  the  loss 
of  the  charitable  societies  ;  but  that  is  of  no  consequence, 
as  they  do  not  complain.  The  only  complaint  is  from  the 
heirs  «t  law — thajb  they  may  not  get  the  full  tenth.  But 
the  heirs  have  this  advantage — they  get  their  tenth  of  the 
fund  down,  at  once,  and  at  market  value  ;  so  that  they  can 
at  once  turn  it  into  money  if  they  choose  ;  while  the  other 
nine  tenths  are  to  be  kept  a  long  time  and  may  in  part  be 
lost  or  reduced  in  value.  In  the  whole  matter  the  heirs 
have  the  advantage. 

Now  can  it  be  that  this  small  risk — not  only  very  small, 
but  very  remote  and  merely  speculative,  is  to  be  allowed 
to  defeat  the  great  prevailing,  manifest,  legal  intent  of  the 
testator,  and  that  too  in  favor  of  heirs  at  law  to  whom  it 
was  his  clear  intention  to  give  nothing?  Such  a  result 
would  seem  to  be  a  reproach  to  the  law. 

It  is  true  that  this  is  a  division  of  the  principal,  while 
the  testator,  in  the  case  we  are  supposing,  intended  only  a 
division  of  the  income.  But  it  is  well  settled  that  an  abso- 
lute gift  of  all  the  income  of  property  is  a  gift  of  the  prop- 
erty itself.     The  donor  in  such  a  case  retains  nothing,  and 
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gives  no  interest  to  any  other  person  than  the  donee.  In 
the  case  before  us  the  departure  from  the  exact  intent  of 
the  testator  is  only  as  to  the  mode  of  carrying  out  his  cher- 
ished object,  not  a  substitution  of  one  object  for  another. 
There  is  nothing  of  the  cy  pres  doctrine  in  it. 

We  think  therefore  that  one  quarter  of  the  residue  now 
devoted  to  the  trust  fund,  should,  upon  a  fair  estimate  of 
values,  be  separated  from  the  trust  fund  and  distributed  as 
intestate  estate  to  the  heirs  at  law. 

A  question  of  some  practical  difficulty  arises  with  regard 
to  the  annuity  of  one  hundred  dollars  in  favor  of  Emeline 
Cook,  which  is  charged  for  her  life  upon  the  entire  trust 
fund.  It  is  clear  that  the  reduced  trust  fund  should  pay 
but  three  quarters  of  this  and  that  the  other  quarter  should 
be  paid  from  the  quarter  of  the  residue  that  goes  to  the 
heirs.  This  annuity  is  charged  upon  the  whole  residue  and 
therefore  as  much  upon  the  quarter  that  goes  to  the  heirs 
as  upon  the  three  quarters  that  goes  to  the  trust  fund. 
Unless  the  parties  agree  upon  some  arrangement  that  shall 
dispose  of  this  small  charge,  the  trustees  should  retain, 
either  the  whole  of  the  residue  until  Mrs.  Cook's  death,  or 
an  ample  amount  from  the  quarter  distributed  to  the  heirs 
to  yield  with  certainty  the  sum  of  twenty-five  dollars  per 
year,  the  same  to  be  distributed  to  the  heirs  at  law  upon  the 
death  of  Mrs.  Cook. 

The  claim  is  made  in  behalf  of  the  charitable  institutions 
taking  under  the  residuary  clause,  that  this  quarter  of  the 
income,  or  of  the  principal  if  we  so  treat  it,  upon  the  legacy 
in  question  failing,  goes  into  the  residue,  thus  preserving 
the  trust  fund  unimpaired  and  increasing  their  beneficial 
interest  under  it.  But  this  clearly  can  not  be  so.  The 
residue  spoken  of  in  the  will  is  the  residue  after  the  pay- 
ment of  the  preceding  bequests,  and  clearly  can  not,  either 
in  law  or  reason,  take  back  into  itself  a  part  of  the  residue 
itself  that  has  dropped  out  by  not  having  been  legally  dis- 
posed of.    It  necessarily  becomes  intestate  estate. 

Cabpsntsr  and  Stoddard,  Js.,  dissented  from  so  much 
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of  the  opinion  as  held  the  bequest  of  the  fourth  of  the  in- 
come of  the  trust  fund  to  charitable  purposes  to  be  desig- 
nated by  the  widow  invalid,  but  concurred  in  holding  that 
the  bequest  of  the  other  three  fourths  of  the  income  to  the 
charitable  societies  named  was  valid.  Park,  C.  J.,  and 
Gbakoeb,  J.,  dissented  as  to  the  validity  of  the  bequest  of 
the  remaining  three  fourths  of  the  income  of  the  trust  fund. 
All  the  judges  concurred  in  the  opinion  except  as  to  the 
points  of  dissent  noted. 


William  W.  Farnam  and  oi:hbrs,  Executors,  vs. 
George  B.  Farnam  and  others. 

A  testator  gave  a  large  estate  to  trustees  upon  the  following  trust: — (1)  Out 
of  the  net  income  to  pay  his  widow  during  her  life  $25,000  annually. — 
(2)  To  pay  to  each  of  his  five  chUdren  out  of  the  net  income  $5,000  an- 
nually during  their  lives. — (3)  To  pay  to  each  of  his  grandchildren  out 
of  the  Income  on  their  arriving  at  the  age  of  twenty-one,  $5,000. — (4) 
During  the  ten  years  succeeding  the  death  of  the  testator  to  allow  the 
annual  income,  after  the  above  payments,  to  accumulate,  and  to  invest 
the  accumulation  as  a  part  of  the  trust  estate;  and  after  the  expiration 
of  the  ten  years  to  pay  two  thirds  of  the  net  income  annually  to  his 
children  then  surviving  and  the  legal  representatives  of  such  as  might 
have  died,  and  allow  the  remaining  third  to  accumulate  and  add  it  to 
the  trust  estate.— (5)  At  the  decease  of  the  last  survivor  of  the  chil- 
dren, if  his  widow  should  not  then  be  living,  but  if  living  then  at  her 
death,  the  trust  to  cease,  and  all  the  estate  to  go  to  his  grandchildren 
who  should  then  be  living,  to  be  divided  among  them  per  capita;  the 
children  of  any  deceased  grandchild  to  take  the  parent's  share,  and  if 
any  grandchild  had  died  leaving  a  widow,  but  no  children,  such  widow 
to  take  one  third  the  share  her  husband  would  have  been  entitled  to  if 
living.    Held— 

1.  That  the  grandchildren  living  at  the  time  of  the  testator's  death  took  a 

vested  interect  in  the  remainder  of  the  trust  estate. 

2.  That  they  took  as  a  class— opening  to  let  in  after-born  grandchildren, 

while,  if  any  died  before  the  time  for  distribution,  without  children  and 
not  leaving  a  widow,  his  title  divested. 

3.  That  the  disposition  of  the  property  therefore  did  not  conflict  with  the 

statute  against  perpetuities. 

4.  That  the  annuity  to  the  children  was  payable  to  the  family  of  a  deceased 

child  during  the  continuance  of  the  trust. 
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5.  That  the  gift  of  two  thirds  of  the  net  income  after  the  first  ten  years  was 

in  addition  to  the  annuities  previously  given  to  the  children  and  not  a 
substitute  for  them. 

6.  That  by  "  the  legal  representative''  of  children,  under  the  fourth  head, 

was  meant  (hose  who  would  take  under  the  statute  of  distribution, 
meaning  the  widow  and  heirs  at  law. 

[Argued  June  11th— decided  November  13th,  1885.  | 

Sxnx  by  executors  and  trustees  for  an  adjudication  as  to 
the  construction  and  validity  of  a  will ;  brought  to  the  Su- 
perior Court.  The  following  facts,  set  forth  in  the  com- 
plaint, were  admitted  by  the  parties  and  found  by  the  court : 

Henry  Farnam,  of  New  Haven  in  this  state,  died  in  Oc- 
tober, 1883,  leaving  an  estate,  mainly  personal,  of  eighteen 
hundred  thousand  dollai-s,  and  a  will,  executed  on  the  22d 
of  April,  1882,  which  was  duly  proved  in  the  probate  court 
after  his  death.  He  left  a  widow,  and  five  children,  four  of 
the  children  being  sons  of  the  ages  respectively,  at  the  time 
of  the  testator's  death,  of  forty-two,  thirty-nine,  thirty-seven 
and  twenty-nine  years,  and  one  a  daughter  of  the  age  of 
thirty-three ;  also  fourteen  grandchildren,  all  under  the  age 
of  twenty-one.  He  was  in  his  seventy-ninth  year  at  the  time 
of  his  death. 

By  the  second  article  of  his  will  he  gave  his  widow  the  use 
for  life  of  his  homestead,  with  his  furniture,  books,  pictures 
and  other  household  effects,  and  his  horses  and  carriages, 
and  provided  for  the  disposition  of  them,  except  the  silver- 
ware and  certain  of  the  pictures,  after  her  death.  By  the 
third  article  he  distributed  certain  pictures  and  his  silver- 
ware among  his  children.  The  remainder  of  the  will  is  as 
follows : 

"  Fourth. — All  the  rest  and  residue  of  my  estate  of  every 
kind  and  wherever  situated  I  give,  devise  and  bequeath  to 
my  wife,  Ann  Sophia  Farnam,  and  my  children,  George 
Bronson  Farnam,  William  Whitman  Farnam,  Charles  Henry 
Farnam,  Sarah  SheflSeld  Farnam,  wife  of  Eli  Whitney,  Jr., 
and  Henry  Walcott  Farnam,  and  to  the  survivors  and  sur- 
vivor of  them,  as  joint  tenants  in  fee  simple,  but  in  trust  for 
the  uses  and  purposes  following,  to  wit : 
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"  1.  Out  of  the  net  income  and  profits  thereof  to  pay  to  my 
said  wife,  Ann  Sophia  Farnam,  during  her  life,  the  sum  of 
twenty-fiye  thousand  dollars,  annually,  in  quarterly  pay- 
ments, beginning  on  the  first  day  of  the  month  next  succeed- 
ing that  of  my  decease.  This  bequest  and  that  contained 
in  the  second  article  of  this  will  is  in  lieu  of  her  right  of 
dower  in  my  estate. 

"2.  The  said  trustees  are,  out  of  said  net  annual  income,  to 
pay  to  each  of  my  children  during  their  lives  respectively, 
the  sum  of  five  thousand  dollars  annually,  in  quarterly  pay- 
ments, beginning  on  the  first  day  of  the  month  next  succeed- 
ing that  of  my  decease. 

**8.  The  said  trustees  are  out  of  said  net  annual  income  to 
pay  to  each  of  my  grandchildren  as  and  when  he  or  she  shall 
arrive  at  the  age  of  twenty-one  years,  the  sum  of  five  thou- 
sand dollars. 

"4.  During  the  ten  years  next  succeeding  my  decease  the 
said  trustees  shall  allow  the  said  net  annual  income  to  ac- 
cumulate (subject  always  to  the  payment  of  said  annuities 
to  my  said  wife  and  to  my  said  children,  and  also  to  any  pay- 
ments to  grandchildren  as  aforesaid},  andjnvest  the  same 
as  part  of  said  trust  estate,  and  said  trustees  after  the  expi- 
ration of  said  ten  years  shall  pay  two  thirds  of  the  net  an- 
nual income  of  said  estate  annually  to  my  children  then  sur- 
viving, in  equal  proportions;  and  if  any  of  my  said  children 
shall  have  then  deceased,  his  or  her  legal  representatives 
shall  be  entitled  to  the  share  of  said  annual  income  that  he 
or  she  would  be  entitled  to  if  living;  and  said  trustees  shall 
allow  the  remaining  one  third  of  said  net  annual  income  to 
accumulate,  and  invest  the  same  as  part  of  said  trust  estate. 

^^  Fifth. — At  the  decease  of  the  last  survivor  of  my  said 
cluldren,  if  my  said  wife  shall  not  then  be  living,  but  if  liv- 
ing, then  upon  her  death,  this  trust  shall  cease,  and  I  give, 
devise  and  bequeath  all  the  estate  which  shall  then  be  held 
in  trust  under  this  will  to  my  grandchildren  who  shall  then 
be  living,  to  be  equally  divided  among  them  per  capita  and 
not  per  stirpes^  and  to  their  heirs  forever;  but  if  any  grand- 
child of  mine  shall  have  died  leaving  a  child  or  children  sur- 
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viving  at  the  expiration  of  said  trust,  such  child  or  childreu 
shall  take  the  share  that  his,  her  or  their  parent  would  have 
been  entitled  to  if  living;  and  if  any  grandchild  of  mine 
shall  have  died  leaving  a  widow  surviving  at  the  expiration 
of  said  trust,  but  leaving  no  child  or  children  then  surviving, 
such  widow  shall  take  one  third  of  the  share  her  husband 
would  have  been  entitled  to  if  living. 

"  Sixth. — I  authorize  and  empower  my  said  trustees  and  the 
survivors  and  survivor  of  thera  to  sell  and  convey  any  prop- 
erty held  by  them  in  trust,  real  or  personal,  and  to  invest 
and  re-invest  the  moneys  of  said  trust  fund' at  their  discre- 
tion. The  said  trustees  are  to  receive  no  compensation  as 
such,  but  they  are  to  be  allowed  a  reasonable  compensation 
for  any  service  rendered,  and  are  also  to  be  allowed  all  their 
necessary  expenses  when  away  from  home  on  the  business 
of  the  estate. 

"  Seventh. — I  constitute  and  appoint  my  wife,  Ann  Sophia 
Farnam,  my  sons,  George  Bronson  Farnam,  William  Whit- 
man Farnam,  Charles  Henry  Farnam,  and  Henry  Walcott 
Farnam,  and  my  daughter,  Sarah  SheflSeld,  wife  of  Eli  Whit- 
ney, Jr.,  executors  hereof;  and  I  direct  that  no  bond  be  re- 
quired of  them,  or  of  either  of  them,  by  the  court  of  probate, 
either  as  executors  or  as  trustees." 

The  complaint  alleged  that  the  following  questions  had 
arisen  with  regard  to  the  construction,  validity,  and  legal 
effect  of  some  of  the  foregoiug  provisions  of  the  will,  as  to 
which  the  plaintiffs  asked  the  adjudication  of  the  court. 

1.  Whether  the  trust  created  or  sought  to  be  created  by 
the  fourth  article  of  the  will  is,  taken  in  connection  with  the 
other  provisions  of  the  will,  valid,  legal  and  operative  and 
capable  of  being  carried  out,  and  whether  the  trust  estate 
thereby  created,  or  which  it  was  attempted  to  create,  is  now 
a  valid  and  subsisting  trust  estate,  and  whether  the  provi- 
sions for  accumulation  in  the  fourth  article  are  legal  and 
valid  provisions,  and,  if  not,  whether  the  other  provisions  of 
the  fourth  article  or  of  article  fifth  are  thereby  inoperative 
and  void,  in  whole  or  in  part. 

2.  Whether  the  provisions  of  article  fourth  taken  in  con- 
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nection  with  the  provisions  of  the  fifth  article,  suspend  the 
power  of  alienation  for  more  than  two  lives,  either  actually 
or  by  possibility,  and  whether,  if  the  power  of  alienation  be 
thereby  suspended  for  more  than  two  lives,  the  trust  which 
was  sought  to  be  created  by  the  fourth  article  is  thereby 
rendered  inoperative  and  void,  and  if  so,  to  what  extent. 

8.  Whether  the  trust  estate  sought  to  be  created  by  the 
fourth  article  taten  in  connection  with  the  fifth  article  is 
void,  either  in  whole  or  in  part,  as  in  contravention  of  the 
statute  of  this  state  against  perpetuities. 

4.  In  the  event  of  the  trust  being  adjudged  to  be  inopera- 
tive and  void,  in  whole  or  in  part,  then  to  whom  and  in 
what  proportion  and  in  what  manner  that  portion  of  the  es- 
tate as  to  which  said  trust  is  adjudged  to  be  inoperative  (if 
any  there  be)  shall  be  conveyed  ? 

5.  Whether  any  of  the  gifts,  devises  or  bequests  made,  or 
sought  to  be  made,  in  the  fourth  and  fifth  articles,  are  inop- 
erative and  invalid,  and,  if  so,  then  to  whom  and  in  what 
proportions  such  parts  of  the  estate  granted  by  any  of  the 
provisions  of  the  articles  which  are  adjudged  to  be  inopera- 
tive (if  any  there  be)  go  and  of  right  belong  ? 

6.  Whether  in  case  of  the  death  of  a  child  of  the  testator 
at  any  time  within  the  period  of  ten  years  from  the  testator's 
decease,  the  annuity  of  five  thousand  dollars  given  to  such 
child  by  the  second  clause  of  the  fourth  article  of  the  will 
would  be  payable  to  that  child's  legal  representatives  or  heirs 
for  the  remainder  of  the  period  between  such  child's  death 
and  the  expiration  of  the  ten  years,  and,  if  so,  to  what  rep- 
resentatives or  heirs  and  in  what  proportions  ? 

7.  Whether  the  gift  to  each  of  the  testator's  children  from 
and  after  the  expiration  of  ten  years  from  his  decease  of  a 
pro  rata  share  of  two  thirds  of  the  net  annual  income  of  the 
trust  fund  annually,  as  provided  in  the  fourth  clause  of  the 
fourth  article,  is  by  way  o^  substitution  for  the  annuity  of 
five  thousand  dollars  given  to  each  child  by  the  second  clause 
of  the  fourth  article,  or  whether  such  gift  of  two  thirds  of 
the  income  to  each  child  is  cumulative  and  in  addition  to  the 
annuity  of  five  thousand  dollars  given  to  each  child  during 
his  or  her  life. 
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8.  What  is  the  construction  and  legal  effect  of  the  phrase 
in  the  fourth  clause  of  the  fourth  article  which  reads  as  fol- 
lows :  "  If  any  of  my  children  shall  have  then  deceased,  his 
or  her  legal  representatives  shall  be  entitled  to  the  share  of 
said  annual  income,  that  he  or  she  would  be  entitled  to  if 
living?"  Does  the  phrase  "legal  representatives,"  as  there 
used,  mean  executors  or  administrators  of  a  deceased  child 
taking  the  gift  of  the  income  as  part  of  the  personal  estate 
of  the  child  so  dying,'  so  as  to  vest  a  beneficial  estate  in  the 
child  so  dying  subject  to  disposition  by  will  and  liable  for  his 
debts  ?  Or  does  the  phrase  "  legal  representatives,"  as  there 
used,  mean  simply  children  or  lineal  descendants  ?  Or  does 
it  mean  those  persons  who  upon  a  child's  decease  would  be 
entitled  to  his  personal  estate  according  to  the  Connecticut 
statute  of  distributions  in  case  of  intestacy? 

All  persons  interested  were  before  the  court  either  as 
plaintiffs  or  defendants.  The  defendants  filed  answers,  ad- 
mitting the  facts  alleged  in  the  complaint,  and  setting  forth 
their  respective  claims  with  regard  to  the  construction  of  the 
will,,  and  joined  in  asking  for  an  adjudication  upon  the  ques- 
tions involved. 

The  case  was  reserved  for  the  advice  of  this  court. 

2/.  -ff.  Bristol^  for  the  plaintiffs. 

(7.  iZ.  Inffersolly  for  the  heirs  at  law. 

1.  The  will  is,  in  its  geneitd  scheme,  in  contravention  of 
the  statute  against  perpetuities.  It  is  manifest  that  the  gen- 
eral intent  of  the  testator  was  to  create,  by  the  accumulation 
of  his  estate  during  the  lives  of  his  children,  a  very  large 
fund  which,  in  the  course  of  the  second  quarter  of  the  next 
century,  should  be  distributed  in  fee  among  his  descendants 
then  living,  of  the  third  or  fourth  generations  from  himself; 
all  of  whom  might  possibly  be,  and  many  if  not  most  of 
whom,  in  all  reasonable  probability,  would  be,  persons  not 
in  being  in  1882,  nor  the  immediate  issue  or  descendants  of 
persons  then  in  being.  But^this  the  law  of  this  state  will 
not  allow.     Gen.  Statutes,  p.  352,  sec.  3.    It  is  not  enough 
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that  the  estate  may  vest  within  the  statutory  period.  It  is 
DOW  well  settled  both  in  this  country  and  in  England  that 
the  limitation  of  an  estate  to  be  yalid,  must  be  such  that  its 
vesting  can  by  no  possibility  be  postponed  beyond  the  stat- 
utory limit.  Foidick  v.  Fosdicky  6  Allen,  48 ;  jRand  v.  But- 
ler, 48  Conn.,  299 ;  Alfred  y.  Marks,  49  id.,  478  ;  Wheeler  y. 
Fellowes,  62  id.,  288. 

2.  Is  then  this  estate,  limited  over  upon  the  death  of  the 
testator's  last  surviving  child,  one  that  must  necessarily  vest 
at  some  time  in  persons  to  whom  the  capacity  to  take  is 
given  by  our  statute  ?  We  submit  that  it  will  not  neces- 
sarily so  vest.  The  purpose  of  the  trust,  certainly  a  princi- 
pal purpose,  is  to  prevent  any  such  vesting.  That  purpose 
is  to  provide  for  the  accumulation  of  the  income,  so  that  the 
corpus  of  the  estate  which  is  to  be  subject  to  the  limitation 
over  shall  be  another  corpus  than  that  originally  given  to 
the  trustees.  And  therefore  the  testator  provides  that  upon 
the  cessation  of  the  trust,  "I  give,  devise  and  bequeath  all 
the  estate  which  shall  then  be  held  in  trust  under  this  will 
to  my  grandchildren  who  shall  then,  be  living,  to  be  equally 
divided  among  them  per  capita  and  not  per  stirpes.'^  The 
intention  that  there  should  be  no  vesting  of  the  estate  until 
the  trust  had  ceased  is  also  apparent  from  the  provision  that 
in  case  of  the  death  of  any  grandchild  leaving  a  child,  such 
child  shall  take  the  share  its  parent  would  have  been  enti- 
tled to  if  living.  This  provision  would  have  been  unneces- 
sary if  the  share  had  already  vested  in  the  parent,  for  the 
child  would  be  entitled  to  it  by  descent.  And  so  the  provi- 
sion for  the  widow  of  a  deceased  grandchild  would  have  been 
useless.  For  if  there  had  been  a  vesting  of  the  estate  in  the 
grandchild,  the  widow  would  have  taken  her  moiety  of  her 
husband's  share  by  the  statute  of  distribution.  It  is  true 
that  this  vesting  of  the  estate  in  a  person  not  having  the 
statutory  capacity  can  occur  only  in  the  event  of  a  grand- 
child dying  before  the  distribution  in  fee.  But  there  is  not 
only  no  **  impossibility  "  of  this  event  occurring,  but  its  oc- 
currence is  in  the  highest  degree  probable,  if  not  reasonably 
certain.     And  the  will  itself  so  regards  it  by  providing  for 
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the  contingency.  In  Wheeler  v.  Fellowes  the  court  found 
that  such  ap  event  might  reasonably  occur  in  eighteen  years 
from  the  death  of  the  testator  and  that  "thirty-eight  years 
was  time  enough  for  a  grandchild  bom  after  a  will  to  grow 
up  and  have  chirdren  and  grandchildren  ;"  thus  making  three 
generations  after  the  making  of  the  will.  It  is  also  to  be 
noted  here  that  these  great  grandchildren  and  widows  of 
deceased  grandchildren  take  directly  by  the  will^  as  in  the 
cases  supposed  by  the  court  in  Wheeler  v.  Fellowes.  Nothing, 
as  we  have  seen,  can  have  vested  in  the  deceased  grandchild, 
and  therefore  nothing  can  come  to  his  children  by  way  of 
substitution,  as  in  the  course  of  descent  or  distribution.  It 
cannot,  therefore,  be  said  that  the  "class"  which  takes  by 
the  limitation  over  is  the  class  of  grandchildren,  and  that 
there  is  a  gift  over  to  another  class,  to  wit,  their  children ; 
and  that  although  the  gift  over  may  be  void,  the  gift  to  the 
original  class  will  be  good.  There  is  but  one  class  of  takers 
by  the  will.  It  is  constituted  of  the  grandchildren  then  liv- 
ing, and  the  children  of  those  who  have  before  that  time 
deceased.  They  all  take  directly  from  the  will.  This  is 
made  clear  in  the  late  English  cases  of  Bentinck  v.  Duke  of 
Portland^  7  L.  R.,  Ch.  Div.,  693,  and  Pearks  v.  Moseley^  L. 
R.,  6  App.  Cas.,  714,'  in  both  of  which  cases  the  limitation 
over  was  like  that  in  the  will  in  question,  and  the  claim  we 
have  just  referred  to  was  made  and  disregarded.  Here,  it 
is  manifest,  the  ultimate  amount  of  no  one  donee's  shai*e  can 
be  finally  ascertained  until  it  is  known  who  are  to  take,  and 
that  cannot  be  known  until  the  time  for  the  distribution. 
Sears  v.  Russell^  8  Gray,  100.  It  is  by  no  means  certain 
that  upon  the  event  calling  for  the  transfer  of  this  estate  by 
the  trustees,  there  will  be  any  persons  then  living  to  take  it, 
according  to  the  will,  who  have  the  capacity  to  take  it  by 
the  statute.  The  court  certainly  cannot  say  that  it  is  im- 
possible that  this  will  be  so.  But  whether  such  persons  be 
many  or  few  is  not  material.  If  the  vice  of  remoteness  may 
exist  in  some  of  those  persons  to  whom  the  limitation  over 
is  made,  the  court  cannot  say  that  it  may  not  exist  in  all. 
Nor  if  it  may  exist  in  any  can  the  court  say  in  which  of  the 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1886.  269 

Farnaih  v.  Faruam. 

takers  it  will  be,  and  much  less  separate  the  sound  takers 
from  the  unsound.  For  this  reason  it  is  that  the  rule  is 
now  well  settled  in  the  law  of  perpetuities,  that  the  vice  of 
remoteness  affects  a  class  as  a  whole  if  it  may  affect  an  un- 
ascertained number  of  its  members.  1  Jarman  on  Wills, 
(5th  Am.  ed.,)  580;  2  Washb.  Real  Prop.,  (4th  ed.,)  703  ; 
Hall  V.  Hall,  128  Mass.,  120. 

8.  The  limitation  over  of  the  trust  estate  being  void,  the 
trust  created  for  the  support  of  the  gift  over  must  fail.  Un- 
doubtedly when  a  will  contains  different  trusts,  some  of 
which  are  valid  and  others  invalid,  or  where  the  same  trust 
contains  different  provisions  some  of  which  are  valid  and 
others  invalid,  the  trusts  and  provisions  will  be  preserved, 
unless  those  which  are  valid  and  those  which  are  invalid  are 
interwoven  together  and  so  dependent  upon  each  other  that 
they  cannot  be  separated  without  defeating  the  general  in- 
tent of  the  testator.  Irving  v.  DeKay,  9  Paige,  521 ;  Smith 
V.  EdwardSy  88  N.  York,  104.  The  trust  for  the  annuity  to 
Mrs.  Farnam  is  of  this  character.  It  is  entirely  independent 
of  the  general  scheme  of  the  will,  and  can  be  separated  from 
the  main  body  of  the  trust  without  interfering,  in  the  least, 
with  the  general  intent  of  the  testator.  The  direction  to 
the  trustees  to  invest  is  of  the  "nei  annual  income"  after 
the  payment  of  Mrs.  Farnam's  annuity.  Otherwise  there  is 
no  provision  for  her  annuity  after  the  ten  years.  But  the 
trust  which  relates  to  the  "w^^  annual  income"  has  for  its 
object  the  very  creation  of  the  estate  which  is  the  subject  of 
the  void  limitation  over,  and  must  therefore  fall  with  it. 
Harris  v.  Clark,  8  Seld.,  242 ;  Thomdike  v.  Loring,  15  Gray, 
391 ;  Sears  v.  Hardy,  120  Mass.,  524. 

4.  The  phrase  "  immediate  issue  or  descendants "  in  the 
statute  is  to  be  construed  in  the  natural  and  ordinary  sense 
of  those  words,  that  is,  persons  born  immediately  of  persons 
in  being.  This  is  the  construction  uniformly  given  to  the 
words  by  the  courts  of  this  state,  and  it  is  required  by  the 
obvious  sense  of  the  word  "  descendant,"  particularly  when 
it  is  used,  as  it  is  in  this  statute,  as  a  word  descriptive  of  one 
taking  by  purchase.     *'  A  gift  to  descendants  receives  a  con- 
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Btruction  answering  to  the  obvious  sense  of  the  term ;  namely, 
as  comprising  issue  of  every  degree.'*  2  Jarman  on  Wills, 
(5th  Am.  ed.,)  682.  See  also  Sears  v.  Bussell^  8  Gray,  100 ; 
Bakery.  Baker^  id.,  101 ;-  Van  Beuren  v.  Dash^  80  N. 
York,  898. 

5.  The  annuity  of  $5,000  payable  to  each  of  the  children 
by  the  second  paragraph  of  article  fourth  is,  in  case  of  the 
death  of  such  child  during  the  ten  years  next  succeeding  the 
testator's  decease,  payable  to  the  legal  representatives  of 
such  child.  The  testator  could  not  have  intended  to  leave 
the  family  which  such  deceased  child  might  have  without  the 
provision  he  had  made  for  it  during  such  child's  life.  This 
is  plain  by  the  provision,  to  be  found  in  paragraph  fourth  of 
the  same  article,  in  case  of  the  death  of  such  child  after  the 
expiration  of  the  ten  years.  The  supposition  that  he  intended 
such  provision  after  the  ten  years  but  not  before,  is  too  un- 
reasonable to  be  entertained. 

6.  The  gift  to  each  of  the  children  after  the  expiration  of 
ten  years  from  the  testator's  decease,  of  a  pro  rata  share  of 
the  net  income  as  provided  in  the  fourth  paragraph  of  the 
fourth  article,  is  not  in  substitution  for  the  annuity  of  $6,000 
given  by  the  second  paragraph  of  the  article,  but  is  cumula- 
tive. The  gifts  being  different  in  amount,  the  presumption 
is  that  they  were  intended  to  be  cumulative.  2  Redf.  on 
Wills,  178.  The  language  of  the  testator  forbids  any  other 
construction.  It  shows  an  intent  that  the  three  payments, 
1st,  of  $25,000  annually  to  the  widow  "during  her  life,"  2d, 
of  $5,000  annually  to  each  of  the  children  "  during  their 
lives  respectively,"  and  8d,  of  $5,000  to  each  of  the  grand- 
children on  arriving  at  the  age  of  twenty-one — are  to  be 
paid  in  any  event,  and  before  the  process  of  accumulation 
is  to  go  into  operation. 

7.  The  "  legal  representatives  "  intended  by  the  will,  in 
the  fourth  clause  of  the  fourth  article,  must  either  mean  the 
executors  or  administrators  of  the  deceased  child,  or  else 
those  who  would  take  his  personal  estate  according  to  the 
statute  of  distributions  in  case  of  intestacy.  Primi  facie 
the  words  mean  "executors  and  administrators."    And  this 
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meaning  will  only  give  way  tq  a  different  intention  to  be 
gathered  from  the  whole  will.  2  Redf.  on  Wills,  82.  The 
fifth  clause  does  show  that  the  testator  had  the  intention  to 
provide  for  a  deceased  grandchild's  widow  who  should  sur- 
vive at  the  expiration  of  the  trust.  It  is  not  reasonable  to 
suppose  that  he  intended  to  exclude  the  widow  of  a  child 
dying  during  the  continuance  of  the  trust  from  some  similar 
provision.  But  she  will  be  left  without  any  provision  for 
her  support  whatever,  unless  the  testator  intended  either  to 
give  the  husband  control  over  his  beneficial  interest,  so  that 
he  can  provide  for  her  by  will,  or  that  such  interest  shall  go 
to  his  "  legal  representatives  "  as  they  are  pointed  out  by 
the  statute  of  distributions — that  is,  the  widow  and  chil- 
dren,— those  who  would  *'  legally  "  take  the  property  if  he 
should  die  intestate.  Such  meaning  will,  therefore,  be  given 
to  these  words  that  the  intention  of  the  testator  to  make 
such  provisions  for  the  family  of  his  children  may  be  effect- 
uated. '"  The  statute  of  distribution  governs  in  all  cases 
where  there  is  no  will,  and  where  there  is  one,  and  the  tes- 
tator's intention  is  in  doubt,  the  statute  is  a  safe  guide." 
Lffon  V.  Acker^  33  Conn.,  225. 

J.  W.  Ailing  and  S.  C.  Loomis^  for  the  grandchildren  of 
the  testator. 

1.  The  will  of  the  testator  is  to  have  effect  unless  con- 
trary to  law,  and  if  contrary  to  law,  to  lose  effect  only  so 
far  as  the  law  is  violated.   1  Redf.  on  Wills,  428 ;  3  Jarman 
on  Wills,  (Am.  ed.,)  709.     If  this  will  offends  the  law,  as  to 
the  class  of  great  grandchildren  and  widows  of  deceased 
grandchildren,  it  satisfies  the  law  that  that  class  does  not 
take.     Their  inability  to  take  ought  not  to  deprive  a  class 
Who  can  take,  whom  the  testator  most  sedulously  designed  to 
take,  of  their  right  to  take.    In  re  Moseleys  Trusts,  24  Law 
Times,  260.    There  is  no  diflBculty  except  as  to  possible 
'Widows  of  deceased  grandchildren,  and  as  to  possible  issue 
of  grandchildren  born  since  the  making  of  the  will  and  dying 
before  the  final  distribution.   The  children  or  issue  of  grand- 
oliildren  can  take  as  the  '^  immediate  issue  or  descendants  "  of 
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persons  in  being  when  the  will  was  made.  This  point  was 
expressly  ruled  under  the  statute  of  Ohio,  which  is  a  copy 
of  ours,  in  the  case  of  Turley  v.  Turley^  11  Ohio  St.,  178, 
and  in  a  case  just  decided,  under  the  same  Ohio  statute,  in 
the  U.  S.  Supreme  Court.  McArthur  v.  Scott^  113  U.  S. 
Reps.,  340.  There  plainly  can  be  no  other  reasonable  con- 
struction of  the  phrase  "  immediate  issue  or  descendants," 
unless  it  be  ruled  that  both  expressions  mean  precisely  the 
same  thing.  Surely  a  gift  to  a  son  for  life,  and  at  his  death 
to  his  immediate  issue  or  descendants,  would  be  good,  for 
the  language  follows  the  statute.  Under  such  a  will,  if  all 
the  son's  children  were  dead,  leaving  grandchildren,  would 
not  such  grandchildren  take  as  descendants?  Such  a  con- 
struction would  satisfy  the  demands  of  public  policy  con- 
cerning the  vesting  of  estates;  that  requires  that  such 
estates  must  vest  at  least  by  the  expiration  of  a  life  in  be- 
ing; it  is  not  so  particular  in  whom  such  estate  vests,  after 
the  lapse  of  a  life  in  being.  If  this  will  had  provided 
that  the  final  distribution  should  be  among  all  his  grand- 
children then  living,  and  to  the  issue  of  grandchildren  alive 
at  the  making  of  the  will  but  dying  before  distribution,  such 
issue  to  take  the  grandchild's  share,  this  clearly  would  have 
been  good.  Surely  the  provision  as  to  the  class  of  possible 
issue  of  possible  grandchildren  who  should  be  possibly 
dead  at  the  time  of  final  distribution,  is  altogether  too 
vague  to  affect  the  clear  intent  of  the  testator  in  regard  to 
his  grandchildren.  We  further  say  that  there  is  no  sound- 
ness in  the  rule,  which  seems  established  in  the  English 
courts,  that  if  a  g^ft  is  to  the  members  of  a  class  severally, 
as  individual  owners  of  personal  property,  or  as  tenants  in 
common  of  real  estate,  and  it  is  possible,  and  only  possible, 
that  there  may  be,  at  the  time  of  the  distribution,  some 
members  of  the  class  who  could  not  take  as  purchasers, 
therefore  the  gift  shall  fail  as  to  all  members  of  the  class. 
The  period  of  the  suspension  of  vesting  is  precisely  the 
same  as  if  the  gift  had  been  confined  to  those  who  certainly 
could  take  at  the  time  of  distribution.  If  the  gift  had  been 
so  confined,  and  at  the  time  of  the  distribution  there  should 
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be  no  persons  of  the  required  class  to  take  (assuming  that 
the  gift  is  wholly  contingent  until  the  time  of  distribution,) 
the  whole  estate  would,  of  course,  vest  in  th^  heii*s.     How 
then  can  it  be  that,  when  the  period  of  the  suspension  of 
the  vesting  is  the  same,  the  gift  is  wholly  good  ab  initio  in 
the  one  case,  and  wholly  void  ab  initio  in  the  other  ?   What 
diflBculty  is   there   in  measuring  out  the  penalty  of  the 
offense  against  the  statute  of  perpetuities,  according  to  the 
nature  of  the  offense?     Catlin  v.  Brown^  11  Hare,  372; 
Knapping  v.  TomlinBon^  28  Jurist,  626.    If  it  be  so  that  the 
gift  is  void  as  to  all  the  great  grandchildren  because  void 
as  to  some  of  them,  it  may  be  perfectly  valid  as  to  the 
grandchildren  who  are  alive  at  the  expiration  of  the  trust. 
2.  We   contend   that   the   shares  of  the  grandchildrei> 
vested  in  interest  upon  the  death  of  the  testator,  liable  to 
open  at  any  time  before  final  distribution  and  let  in  sub- 
sequently born  grandchildren,  whose  interest  vests  at  birth, 
liable  to  be  divested  by  the  limitations  over  in  case  of 
death ;  which  limitations  are,  in  case  of  death  leaving  issue, 
in  favor  of  such  issue,  and  in  case  of  death  leaving  no  issue, 
by  implication  in  favor  of  all  the  other  grandchildren ;  and 
if  in  any  case  such  limitations  over  are  void,  by  reason  of 
the  statute  of  perpetuities,  then  no  divesting  takes  place. 
A  grandchild  born  since  the  making  of  the  will,  and  dying, 
leaving  children,  suffers  no  divesting  of  his  share,  because 
the   limitation  over  which  causes  such  divesting  is  void. 
There  is  no  difficulty  in  the  claim  that  the  class  would  open 
to  take  in  subsequently  born  grandchildren.     It  is  the  gen- 
eral rale  that  wherever  an  estate  vests  in  interest  at  the 
death  of  a  testator  in  a  class,  but  the  distribution  and  pos- 
session are  postponed,  the  class  opens  to  let  in  subsequently 
born  members  up  to  the  time  of  the  distribution.     Loocker- 
man  v.  MeBlair,  6  Gill,  179 ;   Walker  v.  Shore,  15  Ves.,  125. 
The   principal  contest  will  be  on  the  question   whether 
the  shares  of  the  grandchildren  vest  in  interest  before,  or 
are  wholly  contingent  until,  the  time  of  final  distribution. 
It  is  impossible  to  advert  to  or  reconcile  all  the  cases  on 
this  subject.    In   Duffield  v.   Duffield,  1   Dow   &   Clark, 
Vol.  Lin. — 18 
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297,  Lord  Eldon  said  that  from  Boraston'B  case  down  to 
that  time  (1829),  the  number  of  cases  bearing  upon  the 
question  when  an  estate  became  vested,  was  a  hundred 
and  seventy.  In  the  same  case  Bjbst,  C.  J.,. said: — ^*In 
consideration  of  these  circumstances,  the  judges  froni  the 
earliest  times  were  always  inclined  to  decide  that  estates 
devised  were  vested,  and  it  has  long  been  an  established 
rule  for  the  guidance  of  courts  at  Westminster,  in  constru- 
ing devises,  that  all  estates  are  to  be  holden  to  be  vested, 
except  estates  in  the  devise  of  which  a  condition,  precedent 
to  the  vesting,  is  so  clearly  expressed  that  the  courts  cannot 
treat  them  as  vested  without  deciding  in  direct  opposition 
to  the  terms  of  the  will."  See  also  Booth  v.  Booth,  4  Ves., 
399 ;  Farmer  v.  Francia,  2  Bing.,  151 ;  Kevem  v.  Williams, 
5  Sim.,  171 ;  Oddie  v.  Brown^  4  De  Gex  &  Jones,  179 ;  Jn 
re  Moseleys  Trusts,  24  Law  Times,  260.  The  same  rule  is 
laid  down  in  the  American  cases.  That  of  Nodine  v.  Green' 
field,  7  Paige,  544,  was  a  case  of  a  will  of  real  and  personal 
estate  to  a  wife  for  life,  with  remainder  in  fee  to  the  child- 
dren  of  a  brother  who  should  be  living  at  the  time  of  her 
death,  and  to  the  issue  of  such  of  the  children  as  should 
then  have  died  leaving  issue.  It  was  held  that  children  of 
the  brother,  in  esse  at  the  death  of  the  testator,  took  vested 
interests  in  fee,  subject  to  open  and  let  in  after-born  child- 
ren, and  subject  also  to  be  divested  by  death  during  the 
continuance  of  the  life  estate  of  the  widow.  The  case  of 
Williamson  v.  Field,  2  Sandf.  Ch.,  533,  contains  an  exhaus- 
tive review  of  the  authorities.  It  was  a  case  of  a  will  to  a 
grandson  for  life,  and  after  his  death  to  his.  lawful  issue 
living  at  his  death.  It  was  held  that  the  children  of  the 
grandson,  all  born  after  the  death  of  the  testator,  took 
vested  interests  as  they  were  born,  liable  to  be  divested  by 
death  before  that  of  the  grandson,  and  opening  to  let  in 
after-born  children  of  the  grandson.  See  also  1  Swift's 
Dig.,  102;  Shattuck  v.  Stedman,  2  Pick.,  468;  Doe  v.  Pro* 
voost,  4  Johns.,  61 ;  Cushney  v.  Henry,  4  Paige,  345 ;  Moore 
V.  Lyons,  25  Wend.,  144 ;  Campbell  v.  Rawdon,  18  N.  York, 
415 ;  Downing  v.  Marshall,  23  id.,  366.     Clearly  it  was  not 
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ft  vital  thing  in  the  testator's  mind  that  the  grandchild 
should  be  living  at  the  time  of  distribution.  There  is 
nothing  to  forbid  the  idea  that  a  grandchild  had  an  interest 
as  soon  as  born,  for  as  soon  as  bom  he  or  she  answered  the 
required  description  of  a  grandchild.  Besides,  it  is  clear 
that  the  testator's  principal  idea  was  to  preserve  and  in- 
crease the  principal  of  his  large  fortune,  as  long  as  he  reas- 
onably could,  but  then  to  distribute  it  in  possession,  equally 
to  his  grandchildren  and  those  who  should  represent  dead 
grandchildren.  There  is  not  the  slightest  hint  in  the  will 
of  an  objection  to  the  estate  vesting  in  interest  in  the 
grandchildren  as  soon  as  born,  subject  to  be  divested  in 
the  manner  claimed.  The  phrase  "  then  living  "  does  not 
create  a  condition  precedent;  it  only  serves  as  a  distinction 
between  livii)g  grandchildren  and  the  issue  of  dead  grand- 
children. Bowker  v.  Bowker^  9  Cush.,  519 ;  Chew'' 8  Appeal^ 
37  Penn.  St.,  23,  28.  We  say  that,  clearly,  in  this  will  it  is 
the  possession  that  is  withheld  until  the  life  of  the  last 
surviving  child,  not  the  vesting  of  the  right.  There  is  no 
doubt  but  that  there  is  no  divesting  of  the  right  if  the 
divesting  limitation  over  is  void.  Blease  v.  BufTgh^  2  Beav., 
221 ;  Arnold  v.  Congreve^  1  Russ.  &  Mylne,  209.  And  this 
construction  is  not  contrary  to  the  real  intention  of  the 
testator.  The  grandchildren,  who  would  then  take  a  vested 
interest  in  the  property,  not  subject  to  be  divested,  are  the 
primary  objects  of  the  testator's  bounty,  and  the  clause  in 
the  will  giving  it  over  in  case  of  the  death  of  one  of  them, 
is  simply  to  insure  equality  in  the  distribution  among  them. 
The  construction  for  which  we  contend  gives  effect  to  .the 
will  in  all  contingencies,  except  as  to  those  limitations  over, 
if  any,  that  are  void ;  and  in  case  of  the  void  limitations  it 
leaves  the  estate  so  that  the  parties  whom  the  testator  had 
in  mind  would  probably  get  it  by  inheritance.  For  as  the 
estate  vests  of  right  on  the  death  of  the  testator  in  grand- 
children, there  can  be  no  question  about  an  offense  against 
the  statute  of  perpetuities.  It  is  no  violation  of  that 
statute,  of  course,  if  such  vesting  is  not  defeated  by  void 
limitations  over,  or  not  divested  by  unlawful  subsequent 
conditions. 
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8.  We  apprehend  that  in  any  event  there  can  be  no  ques- 
tion but  that  each  grandchild  takes  a  vested  interest  in  the 
several  legacies  of  $5,000,  payable  at  twenty-one  years  of 
age,  and  in  case  of  subsequently  born  grandchildren,  such 
interest  vests  at  birth,  payable  at  twenty-one  years  of  age. 
We  think  there  is  no  divesting  of  such  interest.  Storrs  v. 
Benhow,  8  De  Gex.,  M.  &  G.,  890 ;  Smith  v.  Hdwards,  88 
N.  York,  92, 109. 

4.  The  $5,000  per  year  to  the  children  for  life,  is  not'tn 
addition  to  the  two  thirds  of  the  income.  Assuming  that  the 
death  of  the  last  survivor  of  the  children  probably  will  not 
occur  in  forty-five  years,  and  that  one  of  the  children  may 
not  survive  the  ten  years,  rf  the  $5,000  is  to  be  in  addition 
to  two  thirds  of  the  income,  it  will  probably  result  that  the 
last  survivor  will  have  received  $175,000  more  than  will 
belong  to  the  family  of  the  first  child  who  shall  die.  We 
think  the  true  construction  of  the  will,  with  reference  to 
this  $5,000,  is  that  the  children  take  at  least  $5,000  for  life ; 
after  the  ten  years  they  take  two  thirds  of  the  income, 
which  probably  will  be  more  than  $5,000,  but  if  it  should 
be  less  than  $5,000,  they  will  take  at  least  $5,000,  but  they 
do  not  take  $5,000  for  life  and  two  thirds  of  the  income. 

Caepentbr,  J.  The  testator's  will  contains  the  follow- 
ing articles : — 

"  Fourth.  All  the  rest  and  residue  of  my  estate  of  every 
kind  and  wherever  situated,  I  give,  devise  and  bequeath  to 
my  wife,  Ann  Sophia  Farnam,  and  my  children,  George 
Bronson  Farnam,  William  Whitmore  Farnam,  Charles  Henry 
Farnam,  Sarah  SheflBeld  Farnam,  wife  of  Eli  Whitney,  Jr., 
and  Henry  Walcott  Farnam,  and  to  the  survivors  and  sur- 
vivor of  them,  as  joint  tenants  in  fee  simple,  but  in  trust 
for  the  uses  and  purposes  following,  to  wit : — 

"  1st.  Out  of  the  net  income  and  profits  thereof  to  pay 
to  my  said  wife,  Ann  Sophia  Farnam,  during  her  life,  the 
sum  of  twenty-five  thousand  dollars  annually,  in  quarterly 
payments,  beginning  on  the  first  day  of  the  month  next 
succeeding  that  of  my  decease.     This  bequest  and  that 
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contained  in  the  second  article  of  this  will  are  in  lieu  of  her 
right  of  dower  in  my  estate, 

"  2d,  The  said  trustees  are,  out  of  said  net  annual  in- 
come, to  pay  to  each  of  my  children  during  their  lives 
respectively,  the  sum  of  five  thousand  dollars  annually,  in 
quarterly  payments,  beginning  on  the  first  day  of  the  month 
next  succeeding  that  of  my  decease. 

"  3d.  The  said  trustees  are,  out  of  said  net  annual  in- 
come, to  pay  to  each  of  my  grandchildren  as  and  when  he  or 
she  shall  arrive  at  the  age  of  twenty-one  years,  the  sum  of 
five  thousand  dollars. 

"  4th.  During  the  ten  years  next  succeeding  my  decease, 
the  said  trustees  shall  allow  the  said  net  annual  income  to 
accumulate  (subject  always  to  the  payment  of  said  annuities 
to  my  said  wife,  and  to  my  said  children,  and  also  to  any 
payments  to  grandchildren  as  aforesaid,)  and  invest  the 
same  as  part  of  said  trust  estate ;  and  said  trustees  after 
the  expiration  of  said  ten  years  shall  pay  two  thirds  of 
the  net  annual  income  of  said  estate,  annually,  to  my  chil- 
dren then  surviving,  in  equal  proportions ;  and  if  any  of 
my  said  children  shall  have  then  deceased,  his  or  her  legal 
representatives  shall  be  entitled  to  the  share  of  said  annual 
income  that  he  or  she  would  have  been  entitled  to  if  living ; 
and  said  trustees  shall  allow,  the  remaining  one  third  of 
said  net  annual  income  to  accumulate,  and  invest  the  same 
as-  part  of  said  trust  estate. 

"  Fifth.  At  the  decease  of  the  last  survivor  of  ray  said 
children,  if  my  said  wife  shall  not  then  be  living,  but  if  living, 
then  upon  her  death,  this  trust  shall  cease ;  and  I  give, 
devise  and  bequeath  all  the  estate  which  shall  then  be  held 
in  trust  under  this  will  to  my  grandchildren  who  shall  then 
be  living,  to  be  equally  divided  among  them  per  capita  and 
not  per  stirpes^  and  to  their  heirs  forever ;  but  if  any  grand- 
child of  mine  shall  have  died  leaving  a  child  or  children 
surviving  at  the  expiration  of  said  trust,  such  child  or  chil- 
dren shall  take  the  share  that  his,  her  or  their  parent  would 
have  been  entitled  to  if  living ;  and  if  any  grandchild  of 
mine  shall  have  died  leaving  a  widow  surviving  at  the  expi- 
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ration  of  said  trust,  but  leaving  no  child  or  children  then 
surviving,  such  widow  shall  take  one  third  of  the  share  her 
husband  would  have  been  entitled  to  if  living." 

In  the  construction  of  this  will  several  questions  have 
arisen.  It  is  claimed  by  the  children  of  the  testator  that 
the  fourth  and  fifth  articles  are  inoperative,  or  substantially 
60,  for  the  reason  that  they  are  in  violation  of  the  statute 
against  perpetuities.  This  claim,  if  sustained,  requires  us 
to  hold — ^Ist,  that  no  estate  vests  in  the  grandchildren  until 
the  death  of  the  widow  and  all  the  children  ;  and  2d,  that 
it  will  then  vest  in  a  class  composed  of  grandchildren  then 
living  and  the  children  and  widows  of  deceased  grandchil- 
dren. The  main  question  is,  whether  the  estate  in  the 
grandchildren  is  a  vested  or  contingent  remainder.  We  use 
the  terms  "  vested  remainder,"  and  "  contingent  remainder  " 
as  they  have  been  frequently  used  in  this  state,  as  applica- 
ble alike  to  real  and  personal  property.  We  do  not  deem 
it  necessary  in  this  case  to  make  any  distinction  between 
the  two  kinds  of  property. 

When,  by  the  terms  of  this  will,  does  the  estate  vest  in 
the  gmndchildren?  At  the  death  of  the  testator,  or  at  the 
death  of  the  last  survivor  of  his  wife  and  children  ? 

We  think  it  vested  in  point  of  right  on  the  death  of  the 
testator. 

That  courts  will  incline  in  doubtful  cases  to  construe  a 
devise  or  legacy  as  vested  rather  than  contingent  is  a  fami- 
liar and  well  settled  rule.  In  some  instances  courts  seem 
to  have  gone  so  far  as  to  say  that  they  will  if  possible  con- 
strue it  as  vested.  It  is  enough  for  our  present  purpose  to 
say  that  we  ought  to  give  this  will  that  construction  if  its 
language  will  fairly  admit  of  it. 

The  bequest  is  not  in  terms  contingent,  nor  is  it  so  by 
necessary  implication.  That  it  may  be  so  construed  may 
be  conceded.  That  it  will  bear  a  different  construction, 
and  that  that  is  the  better  one,  we  shall  attempt  to  show. 

It  will  be  noticed  that  the  testator,  as  to  the  great  bulk 
of  his  property,  separates  the  legal  from  the  equitable  title ; 
and  that  separation  is  to  continue  until  the  death  of  his 
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widow  and  children.  The  naked  legal  title  is  vested  in 
trustees ;  the  equitable  title  to  the  principal  and  a  large 
part  of  the  income  is  vested  in  no  one  until  the  termination 
of  the  trust,  unless  it  vests  in  the  grandchildren.  The 
testator  has  made  no  other  disposition  of  it.  The  law  will 
not  favor  a  construction  which  suspends  the  title  or  holds  it 
in  abeyance. 

That  the  testator  intended  that  the  grandchildren  should 
ultimately  have  the  property  cannot  be  doubted.  That  he 
has  not  expressly  postponed  the  vesting  is  equally  clear. 
The  doubt  arises  from  the  use  of  the  word  "  then,"  referring 
to  the  time  when  the  trust  shall  cease,  in  the  fifth  article  : — 
"  I  give,  devise  and  bequeath  all  the  estate  which  shall  then 
be  held  in  trust  under  this  will  to  my  grandchildren  ^ho 
shall  then  be  living." 

It  is  contended,  on  the  one  hand,  that  the  word,  as  first 
used,  is  used  to  indicate  the  time  when  the  estate  is  to  vest 
in  point  of  right ;  on  the  other  hand  it  is  insisted  that  it 
merely  indicates  the  time  when  it  is  to  vest  in  possession. 
It  is  agreed  that  it  points  out  the  time  when  the  legal  and 
equitable  titles  merge,  and  when  the  estate  is  to  be  distribu- 
ted; and  we  think  it  must  be  conceded  that  the  connection 
in  which  it  is  used  does  not  necessarily  require  us  to  say  that 
it  is  used  for  the  further  purpose  of  indicating  the  time  when 
the  estate  vests  in  point  of  right.  But  if  it  is  left  in  doubt 
the  rule  referred  to  makes  it  a  vested  estate. 

The  word  as  used  in  the  last  clause  does  not  refer  to  the 
estate,  nor  to  the  time  of  its  vesting,  but  is  used  to  desig- 
nate the  persons  who  are  to  take,  and  will  be  further  noticed 
when  we  consider  that  branch  of  the  case. 

Another  rule  is,  that  if  the  limitation  over  depends  upon 
an  event  which  is  sure  to  happen,  and  the  persons  who  are 
to  take  can  be  ascertained  during  the  continuance  of  the 
particular  estate,  the  interest  is  vested.  But  if  it  depends 
upon  an  event  which  may  or  may  not  happen,  or  if  it  is 
uncertain  whether  any  person  will  ever  be  in  existence  who 
can  take,  the  estate  is  contingent. 

Mr   Redfield  states  the  rule  thus : — *'  From  a  careful  ex- 
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amination  of  the  subject  it  will  be  found,  we  think,  that' the 
question  of  vesting  or  remaining  contingent  depends  upon 
whether  the  conditions  of  the  intervening  estate  deterroin- 
ing  and  the  estate  over  taking  effect,  is  one  that  must  hap- 
pen some  time,  and  so  as  to  give  effect  at  some  period  to 
the  second  estate,  or  may  never  happen.  If  the  former, 
then  the  second  estate  in  remainder  will  always  be  regarded 
as  vested."  Redfield  on  Wills,  part  2d,  p.  594.  Again  : — 
"A  conditional  bequest  is  where  its  taking  effect  depends 
upon  the  happening  of  some  uncertain  event."  Id.,  p.  661, 
citing  2  Wms.  on  Exrs.,  1132,  and  1  Roper  on  Legacies, 
605. 

The  rule  thus  unqualifiedly  stated  makes  this  a  vested 
remainder.  The  event  on  which  the  remainder  is  to  take 
effect, — the  death  of  all  the  trustees, — is  sure  to  happen. 
Assuming  that  the  grandchildren  ad  a  class,  and  they  only, 
take  the  remainder, — a  question  we  shall  hereafter  consider, 
— there  is  no  difiBculty  in  ascertaining  at  any  time  who  are 
to  take.  The  remainder  is  certain  to  vest  at  some  time  and 
a  certain  definite  class  is  designated  to  take.  Under  these 
circumstances  the  law  presumes  that  the  testator  intended 
that  the  remainder  should  vest  presently.  There  is  a  present 
right  of  future  enjoyment  whenever  the  possession  becomes 
vacant ;  and  that  right,  coupled  with  the  fact  that  the  time 
for  the  enjoyment  must  come,  clearly  shows  a  vested  interest. 

Mr.  Jarman*s  fourteenth  rule  is  as  follows: — "  That  the 
rule  of  construction  cannot  be  stmined  to  bring  a  devise 
within  the  rules  of  law ;  but  it  seems  that  where  the  will 
admits  of  two  constructions,  that  is  to  be  preferred  which 
will  render  it  vested."  If  this  remainder  is  vested,  the 
statute  against  perpetuities  will  not  defeat  it.  Otherwise 
it  may.  To  defeat  this  will  we  are  obliged  to  interpret  two 
of  its  provisions,  concerning  which  the  most  that  can  be 
said  is  that  they  are  doubtful  and  susceptible  of  a  different 
interpretation,  so  as  to  make  it  invalid.  In  other  words,  we 
are  required  to  give  the  benefit  of  all  doubts  to  those  attack- 
ing the  will,  and  that  for  the  purpose  of  destroying  it; 
which  is  contrary  to  the  rule. 
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The  words,  "  I  give,  devise  and  bequeath,"  import  a  pres- 
ent interest  unless  other  provisions  in  the  will  clearly  mani- 
fest a  different  intention.  **  When  the  will  imports  a  pres- 
ent interest  in  the  devisee,  it  is  to  be  construed  so  that  any 
condition  in  the  same  shall  be  held  subsequent  and  not 
precedent."     Redfield  on  Wills,  part  2,  p.  685. 

"  The  leading  inquiry  upon  which  the  question  of  vesting 
or  not  vesting  turns  is,  whether  the  gift  is  immediate  and 
the  time  of  payment  or  of  enjoyment  only  postponed,  or  is 
future  and  contingent,  depending  upon  the  beneficiary  arriv- 
ing at  age  or  surviving  some  other  person,  or  th^  like." 
EveriU  v.  JEveriU,  29  N.  York,  89. 

It  cannot  be  denied  that  the  testator  has  used  language 
importing  an  immediate  gift  in  point  of  right ;  and  we  fail 
to  discover  in  other  parts  of  the  will  suflBcient  indications  of 
a  contrary  intent. 

Another  rule, — of  less  weight  perhaps,  but  still  worthy 
of  notice, — ^is,  that  when  the  only  gift  is  in  a  direction  to 
pay  at  a  future  time,  and  the  will  does  not  otherwise  indi- 
cate a  present  gift,  the  remainder  will  generally  be  regarded 
as  contingent.  But  where  the  terms  of  a  bequest  import  a 
gift,  and  also  a  direction  to  pay  at  a  ^subsequent  time,  the 
legacy  vests  at  the  death  of  the  testator  and  not  at  the 
time  of  payment.  Traver  v.  Schelly  20  N.  York,  89 ;  Man- 
ice  v.  Maniccy  43  id.,  808.  Here  are  words  importing  a 
present  gift,  and  also  a  direction  to  distribute  at  a  future 
time. 

Two  cases  in  the  state  of  New  York  will  serve  to  illus- 
trate and  define  this  rule.  One  is  that  of  Warner  v.  Duranty 
76  N.  York,  138.  In  this  case  the  will  gave  to  the  executor 
intrust  certain  money,  with  directions  to  pay  to  B  annually 
the  interest  on  $15,000  at  seven  per  cent.,  and  at  the  expi- 
ration of  five  years  to  pay  over  to  B  the  principal  sum  of 
$15,000.  B  died  before  the  time  fixed  for  the  payment  of 
the  principal.  The  question  was  whether  the  legacy  vested 
in  B  during  his  life.  The  court  say: — *'It  is  a  general 
principle  th^t  when  the  gift  is  absolute,  and  the  time  of  pay- 
ment only  postponed,  time  not  being  of  the  substance  of  the 
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gift  but  relating  only  to  the  payment,  it  does  not  suspend 
the  gift,  but  merely  defers  the  payment.  This  principle 
will  not  act  in  this  case  to  vest  the  legacy ;  for  the  gift  was 
not,  in  the  outset,  to  the  legatee ;  and  another  rule  is  to  be 
noticed.  It  is  this : — Where  there  is  no  gift  but  by  a  direc- 
tion to  executors  or  trustees  to  pay  or  divide,  and  to  pay  at 
a  future  time,  the  vesting  in  tho  beneficiary  will  not  take 
place  until  that  time  arrives.  Here  the  gift  was  at  first  to 
executors  to  hold  in  trust  for  five  years ;  and  at  the  expira- 
tion of  that  period  to  pay  over  to  the  legatee.  But  this 
rule  does  not  act  in  this  case ;  for  there  has  been  a  distinc- 
tion grafted  upon  it.  It  is  this; — When  the  gift  is  to  be 
severed  instanter  from  the  general  estate  for  the  benefit  of 
the  legatee,  and  in  the  meantime  the  interest  thereof  is  to 
be  paid  to  him,  that  is  indicative  of  the  intent  of  the  tes- 
tator that  the  legatee  shall  at  all  events  have  the  principal, 
and  is  to  ^wait  only  for  the  payment  until  the  day  fixed." 
And  on  that  ground  it  was  held  that  the  principal  sum  of 
$15,000  was  severed  from  the  general  estate  and  vested  in 
the  legatee  at  the  death  of  the  testator. 

In  Smith  v.  Udtaards,  88  N.  York,  92,  there  were  no  words  in 
the  will  importing  a  present  gift, — but  the  legacy  depended 
entirely  upon  a  direction  to  the  executor  to  pay  over  to  the 
legatee  a  legacy  at  a  future  time.  It  was  held  that  the  legacy 
was  contingent  and  did  not  vest  until  the  time  of  payment. 
The  court  say : — "  Where  the  only  gift  is  in  the  direction 
to  pay  or  distribute  at  a  future  time,  the  case  is  not  to  be 
ranked  with  those  in  which  the  payment  or  distribution  only 
is  deferred,  but  is  one  in  which  time  is  of  the  essence  of  the 
gift.  1  Jarman  on  Wills,  762.  If  that  rule  is  arbitrary 
and  inflexible  it  ends  any  further  argument;  for  in  the 
present  case  there  was  no  immediate  gift,  made  in  distinct 
terms,  separate  and  apart  from  the  direction  to  divide  and 
distribute.  But  while  we  have  recognized  the  rule  it  has 
been  with  very  important  qualifications  and  exceptions 
which  properly  limit  its  force  as  a  standard  of  construction. 
In  Manice  v.  Maniee  (48  N.  York,  869,)  it  was  said  that 
when  the  terms  of  a  bequest  import  a  gift,  and  also  a  direc- 
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tion  to  pay  at  a  subsequent  time,  the  legacy  vests  and  will 
not  lapse  by  the  death  of  the  legatee  before  the  time  of 
payment  has  arrived.  And  in  Warner  v.  Durant  (supra) 
the  general  rule  is  declared  to  have  an  exception  grafted 
upon  it,  that  where  the  gift  is  to  be  severed  instanter  from 
the  general  estate  for  the  benefit  of  the  legatee,  and  in  the 
meantime  the  interest  is  to  be  paid  to  him,  that  is  indicative 
of  the  intent  of  the  testator  that  the  legatee  shall  at  all 
events  have  the  principal,  and  is  to  wait  only  for  the  pay- 
ment until  the  day  fixed.  The  doctrine  of  these  cases  con- 
fines the  rule  within  the  limitation  of  its  piiiecise  terms.  It 
applies  only  where,  beyond  the  direction  for  future  distri- 
bution, there  are  no  words  and  no  provisions  which  import 
a  present  or  vested  gift  or  indicate  such  an  intent.  It  does 
not  control  where  the  language  of  the  will,  while  not  ex- 
pressly saying  'I  give  and  bequeath,'  does  yet  plainly  im- 
port a  present  gift  intended  to  vest  immediately  without 
reference  to  the  clause  of  distribution." 

Smith  V.  Edwards  was  quoted  approvingly  by  this  court 
in  Wheeler  y.  Fellowes^  52  Conn.,  288 ;  and  it  is  an  authority 
which  supports  that  decision  as  well  as  this ;  for,  an  exam- 
ination of  the  whole  will  in  Wheeler  v.  Fellowes  reveals  this 
fact,  that  the  gift  over,  which  was  held  to  be  void,  was 
found  only  in  the  direction  to  pay  or  divide  at  a  future  time. 
The  question  whether  other  provisions  of  the  will  indicated 
a  present  gift,  and  the  question  whether  the  remainder  was 
vested  or  contingent,  were  not  made  and  were  not  consid 
ered  by  the  court.  It  was  assumed  by  the  counsel  and  the 
court  that  the  remainder  was  contingent. 

But  we  do  not  propose  to  decide  this  question  wholly  or 
principally  upon  legal  and  artificial  rules.  Those  rules 
should  never  control  the  intention  of  the  testator;  they 
should  only  be  used  as  aids  in  discovering  that  intention. 
In  this  as  in  other  cases  we  should  rely  mainly  on  the  lan- 
guage of  the  will  itself.  In  doing  so  we  must  consider  the 
terms  of  the  whole  will,  having  due  regard  to  the  condition 
and  circumstances  of  the  testator.  It  is  to  be  observed 
that  it  is  drawn  with  great  care  and  technical  accuracy. 
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Taking  the  whole  will  together,  we  think  it  is  reasonably 
certain  that  the  testator  intended  that  his  estate  should  vest 
in  right,  at  once,  in  his  grandchildren. 

His  general  scheme  is  clear.  In  the  first  place  he  made 
ample  provision  for  his  widow ;  in  the  second  place  he 
made  reasonable  provision  for.  his  children ;  and  in  the  third 
place  he  gave  most  of  his  property  ultimately  to  his  grand- 
children. Secondary  and  incidental  intentions  may  also  be 
noticed.  As  to  the  great  bulk  of  his  property  he  intended 
.  to  pass  by  his  children — ^that  they  should  not  have  the  ab- 
solute ownership  of  it.  He  also  intended  to  keep  it  together 
and  have  it  accumulate  as  long  as  the  rules  of  law  would 
allow.  Perhaps  he  was  ambitious  to  live  in  his  estate  long 
after  his  death,  and  that  the  estate,  when  finally  distributed, 
should  be  a  very  large  one.  Whether  these  purposes  were 
wise  or  not  it  is  not  for  us  to  say. 

His  disposition  of  his  property  seems  to  be  an  impartial 
one.     But  principally  and  prominently  it  appears  that  his 
grandchildren  were  the  preferred  objects  of  his  bounty. 
His  intention  that  they  should  ultimately  receive  by  far  the    - "/ 
larger  portion  of  his  property  is  unmistakable.      That  is      -; 
one  of  the  leading  features  of  the  will.    Now  as  a  vested     ^- 
interest  is  better  than  a  contingent  one,  it  will  not  be  pre-     .; 
sumed  that  he  intended  the  latter,  especially  as  no  one  is      ^ 
benefited  by  it;  and  if  he  did  so  intend,  it  threatens  the  I  / 
practical  destruction  of  the  will.     Every  presumption  is  in  ^  ^'^ 
favor  of  a  vested  interest ;  not  only  so,  but  the  inference  to  ]"  £ 
be  drawn  from   the  manifest  intention  of  the  will  points' ,    ? 
strongly  to  that  conclusion.  .    " 

Let  us  now  examine  the  will  more  in  detail. 
In  the  third  article  he  gives,  upon  the  death  of  his  wife, ' 
to  each  of  his  surviving  children,  five  pictures,  and  his  "! 
^   silverware  and  plate,  and  prescribes  the  method  of  distri-    - 
I    bution.     His  language  is : — "  Upon  the  death  of  my  said  ^. 
'    wife  I  give  and  bequeath  to  j3ach  of  my  three  surviving  ;   ^ 
;    children,  &c."     Of  course  no  question  of  perpetuity^can^^"  ^ 
arise  in  respect  to  these  bequests ;  but  the  question  whether 
the  children  took  a  vested  or  contingent  interest  is  a  perti- 
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nent  one.  That  they  took  a  vested  interest  will  hardly  be 
doubted.  The  use  of  the  pictures  and  silverware  is  given 
to  the  widow  during  life.  The  title  to  the  remainder  mean- 
while is  in  no  one  unless  it  is  in  the  children.  It  is  no  part 
of  the  trust  estate,  because  it  is  to  be  distributed,  in  all 
human  probability,  long  before  the  trust  will  terminate. 
As  the  title  must  vest  in  some  one,  and  as  the  children  are 
ultimately  to  have  it,  the  law  vests  it  at  once  in  them. 

The  condition  here  implied  is  clearly  a  condition  subse- 
quent. Surviving  the  widow  is  not  the  condition  on  which 
the  estate  vests,  but  death  during  her  lifetime  is  the  con- 
dition on  which  it  divests. 

Now  the  language  of  the  devises  and  bequests  in  the  fifth 
article  is  similar  to,  and  substantially  identical  with,  the 
language  in  the  third  article,  and  must  receive  the  same 
construction.  If  one  gives  a  contingent  estate  the  other 
does;  if  one  gives  a  vested  interest  both  do. 

The  fact  that  the  net  income,  subject  to  the  annuities,  for 
ten  years,  and  one  third  of  it  afterwards,  is  ultimately  given 
to  those  who  take  the  remainder,  is  some  evidence  that  the 
testator  intended  a  present  interest,  in  analogy  to  the  prin- 
ciple of  those  cases  which  hold  that  payment  of  the  income 
to  the  remainder-man  during  the  prior  estate,  indicates  an 
intention  to  vest  the  remainder. 

But  aside  from  all  collateral  and  indirect  considerations, 
the  language  of  the  fifth  article,  when  properly  interpreted, 
gives  a  vested  interest.  "  At  the  decease  of  the  last  sur- 
vivor of  my  said  children,  if  my  said  wife  shall  not  then  be 
living,  but  if  living  then  upon  her  death,  this  trust  shall 
cease ;  and  I  give,  devise  and  bequeath  all  the  estate  which 
shall  then  be  held  in  trust  under  this  will,  to  my  grandchil- 
dren who  shall  then  be  living,  &c." 

The  grammatical  as  well  as  the  legal  import  of  the  words 
"  I  give,  devise  and  bequeath,"  gives  a  vested  interest. 
The  death  of  the  last  survivor  of  the  trustees  refers  not  to 
the  time  of  vesting  but  to  the  time  for  the  trust  to  cease. 
The  words  are  not  to  be  carried  over  so  as  to  qualify  the 
words  of  the  gift.    They  are  not  repeated  in  connection 


Digitized  by  VjOOQ IC 


286  NEW  HAVEN  COUNTY. 

Farnam  v.  Farnam. 

wiih  the  gift,  nor  even  referred  to  by  the  use  of  the  adverb 
theriy  as  they  might  have  been—"  I  then  give,  devise,  &c.,'* 
but  all  reference  to  them  is  omitted,  the  sentence  is  com- 
plete, and  it  conveys  to  the  professional  mind  a  distinct  and 
unequivocal  legal  meaning,  a  present  gift.  Time  is  in  no 
sense  attached  to  its  substance. 

Later  in  the  sentence  the  word  then  is  used—"  all  the 
estate  which  shall  then  be  held  in  trust."  But  it  is  there 
used  for  the  purpose,  not  of  indicating  the  time  when  the 
estate  is  to  vest,  but  for  the  purpose  of  pointing  out  the 
subject  of  the  gift.  The  amount  of  the  trust  property  is 
•  constantly  increasing,  and  the  nature  and  kind  of  property 
are  liable  to  frequent  changes.  The  design  was  to  give 
now  the  property  which  may  then  exist. 

Such  changes  and  accumulations  do  not  affect  the  corpus^ 
so  as  to  prevent  the  remainder  from  vesting.  They  are 
frequently,  we  may  say  generally,  incident  to  trust  estates, 
but  they  do  not  affect  the  title  of  the  remainder. 

The  word  "  then  "  is  again  used  in  this  connection : — "  to 
my  grandchildren  who  shall  then  be  living."  It  is  here  used 
to  point  out  the  persons  who  are  to  take  and  not  to  indicate 
the  time  when  the  estate  is  to  vest. 

But  it  is  said  that  the  persons  who  are  to  take  are  the 
grandchildren  then  living,  and  that  until  that  time  arrives 
there  is  necessarily  an  uncertainty  as  to  the  legatees ;  and  that 
this  uncertainty  makes  the  gift  contingent.  '  There  would 
be  more  force  in  this  reasoning  if  the  testator's  intent  is  to 
be  inferred  from  this  sentence  alone.  But  the  testator  was 
careful  to  explain  his  meaning,  for  he  adds  : — "But  if  any 
grandchild  of  mine  shall  have  died  leaving  a  child  or  chil- 
dren surviving  at  the  expiration  of  said  trust,  such  child 
or  children  shall  take  the  share  that  his,  her  or  their  parent 
would  have  been  entitled  to  if  living."  And  then  follows 
a  provision  in  favor  of  the  widow,  if  a  grandchild  died 
leaving  a  widow  and  no  children. 

Taking  the  whole  article  together  it  is  apparent  that  the 
testator  intended  that  an  interest  should  vest  in  each  grand- 
child, and  that  the  distribution  should  be  on  that  theory. 
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But  it  is  insisted  that  if  the  interest  vested  it  would 
descend  by  the  statute  of  distribution  to  the  widows  and 
children,  so  that  there  was  no  occasion  for  the  testator  to 
provide  for  it ;  and  that  the  fact  that  he  did  so  is  an  indi- 
cation that  the  estate  does  not  vest.  There  is  little  force 
in  this  argument,  for  it  frequently  happens  that  property 
is  disposed  of  in  wills  according  to  the  statute.  Besides, 
in  this  case  the  statute  is  not  precisely  followed ;  for  if 
there  are  children  the  widow  is  excluded ;  and  if  there  is  a 
widow  and  no  children,  she  takes  one  third  instead  of  one 
half,  as  she  would  by  statute. 

By  "  my  grandchildren  then  living  "  the  testator  evidently 
had  in  mind  after-born  grandchildren.  His  reasoning  was 
this — I  desire  to  give  this  property  to  my  grandchildren ; 
but  if  I  say  so,  and  say  no  more,  it  may  be  claimed  that 
only  those  now  living  will  take.  But  I  do  not  mean  that, 
and  so  for  the  purpose  of  including  after-born  grandchildren 
I  will  give  it  to  those  then  living.  He  then  discovers  that 
the  children  of  deceased  grandchildren  are  excluded,  and 
makes  separate  provision  for  them. 

Thus  it  seems  quite  clear  to  us  that  the  estate  vested  in 
the  grandchildren  as  a  class,  opening  to  take  in  Ihose  sub 
sequently  born.  Each  grandchild  then  living,  and  each 
grandchild  subsequently  born,  as  he  came  into  being,  took 
an  interest  in  the  estate  and  a  right  to  share  in  its  distribu 
tion.  That  right  and  that  interest  can  only  be  defeated  by 
his  decease  during  the  continuance  of  the  trust,  leaving  no 
widow  and  no  children ;  and  that  is  clearly  a  condition 
subsequent. 

We  cannot  assent  to  the  views  Urged  by  the  counsel  for 
the  children,  that  there  is  but  one  class  to  take  under  the 
final  distribution,  and  that  that  class  is  composed  of  grand- 
children then  living  and  children  and  widows  of  deceased 
grandchildren.  Assuming  all  the  provisions  of  the  will  to 
be  operative,  the  grandchildren  take  equal  shares  per  capita  ; 
all  the  children  of  a  deceased  grandchild,  no  matter  how 
many,  take  but  one  share  per  stirpes  ;  while  each  widow  is 
entitled  only  to  the  fraction  of  a  share.     We  are  unable  to 
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comprehend  how  all  these  legatees,  of  difiFerent  grades  and 
taking  as  they  do  in  different  proportions,  can  be  regarded 
as  a  single  class.  They  are  such  only  in  one  sense— they 
constitute  all  the  beneficiaries.  But  that  is  not  what  is 
meant  by  a  class  gift.  Ordinarily,  a  class  is  where  several 
persons  answering  the  same  description  sustain  the  same 
relation  to  the  legacy. 

In  this  case  the  whole  property  is  given  to  the  grand- 
children. One  word  describes  them  all.  Each  takes  one 
equal  share  in  the  property ;  each  takes  originally,  and  not 
by  way  of  substitution  or  derivatively ;  and  each  takes 
absolutely. 

On  the  contrary,  the  children  of  a  deceased  grandchild 
are  to  take  contingently ;  they  take  derivatively  and  not 
primarily;  they  represent  a  deceased  grandchild  and  to-' 
gether  take  but  one  share ;  they  do  not  answer  the  same 
description  ;  and  their  relations  to  the  legacy  are  entirely 
difiFerent.  So  also  with  the  widows ;  with  this  further  sug- 
gestion, that  they  take  severally  and  not  collectively. 

It  seems  to  us  that  the  first  and  primary  class  consists  of 
grandchildren  only.  If  all  should  live  until  the  expiration 
of  the  trust,  as  is  possible,  they  will  take  the  whole  estate, 
and  great-grandchildren  and  widows  will  be  excluded. 
Clearly  then  all  cannot  be  embraced  in  one  class.  Contin- 
gently great-grandchildren  may  take,  but  as  they  take  per 
stirpes  they  cannot  take  as  one  class.  There  must  be  as 
many  classes  as  there  are  deceased  grandchildren  leaving 
children.  Each  class  takes,  not  directly  from  the  original 
property,  but  from  a  severed  portion  thereof.  Each  class 
therefore  is  distinct  from  and  independent  of  the  others. 

The  widows  cannot  be  regarded  as  a  class  at  all,  as  each 
takes  independently  of  the  others.  They  too  do  not  take 
from  the  general  legacy,  the  whole  trust  property,  but  each 
shares  in  a  portion  of  it  after  it  has  been  severed  from  the 
common  fund.  The  share  of  each  grandchild  is  distinct 
from  the  others,  and  becomes  the  subject  of  another  divis- 
ion. Each  widow  is  only  interested  in  one  share ;  she  is  a 
stranger  to  the  others.     And  so  the  widows  and  great-grand- 
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children  are  to  share,  not  in  the  original  distribution,  but  in 
a  sub-distribution. 

It  would  seem  to  follow  from  these  considerations  that 
each  class  of  great-grandchildren  must  stand  by  itself,  and 
that  the  gift  to  it  may  or  may  not  be  void  under  the  statute 
against  perpetuities ;  a  question  we  refrain  from  deciding. 
Inasmuch  as  that  question  ha^  not  been  fully  discussed  we 
think  best  to  leave  it  to  be  determined  hereafter.  We  ap- 
prehend however  that  it  is  not  a  question  of  very  great 
practical  importance,  because  the  interest  being  vested  in 
the  grandchildren,  their  children  and  widows  will  take 
under  the  statute  of  distribution  ;  and  that  may  be  quite 
as  well  for  all  concerned. 

We  also  deem  it  inexpedient  to  consider  whether  this 
will,  or  any  part  of  it,  i^  inoperative  under  the  statute  of 
New  York.  That  is  a  question  which  must  ultimately  be 
determined  by  the  courts  of  that  state. 

Another  question  is,  whether  in  case  of  the  death  of 
a  child  of  the  testator  at  any  time  within  the  period  of  ten 
years,  the  annuity  of  five  thousand  dollars  given  to  such 
child  would  be  payable  to  that  child's  legal  representatives 
or  heirs  for  the  remainder  of  the  ten  years,  and  if  so  to  what 
representatives  ? 

The  language  of  the  second  clause  of  the  fourth  article, 
construed  by  itself,  would  seem  to  require  a  nepjative  answer ; 
but  taking  it  in  connection  with  the  other  parts  of  the  will 
we  think  the  answer  should  be  in,  the  aflBrmative.  A  lead- 
ing feature  of  the  will  is  equality  or  impartiality.  The 
testator's  scheme  studiously  provides  for  equality  among  the 
children,  and  also  among  the  grandchildren.  If  a  child  dies, 
leaving  children,  that  equality  will  be  seriously  impaired 
unless  the  annuity  is  continued  to  his  heirs. 

The  children  of  a  deceased  child  are  expressly  put  in  the 
place  of  their  parent  in  respect  to  two  thirds  of  the  net  income 
after  the  expiration  of  the  ten  years.  It  would  be  strange 
if  he  intended  that  they  should  be  upon  a  different  footing 
[  for  the  time  that  might  elapse  between  the  death  of  a  child 

j  and  the  expiration  of  the  ten  years  in  respect  to  the  annuity. 

I  Vol.  Lin. — 19 
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Again  : — The  testator,  in  providing  for  the  accumulation 
of  the  net  income,  has  taken  pains  to  say  that  all  the  annu- 
ities shall  first  be  paid  from  it.  That  is  some  indication 
that  he  intended  that  all  the  annuities  should  be  paid  for 
the  whole  period  of  ten  years. 

These  annuities  are  manifestly  given  for  present  main- 
tenance. We  cannot  presume  that  the  testator  would  have 
deliberately  cut  off  the  family  of  a  child  from  all  participa- 
tion in  the  estate  upon  the  child's  death.  He  has  not  done 
so  expressly,  and  we  are  not  disposed  to  do  so  by  implication. 

We  think  it  may  fairly  be  inferred  from  the  general  tenor 
of  the  will,  considering  all  its  provisions  in  the  light  of  the 
attending  circumstances,  that  the  testator  intended  that  the 
annuity  should  be  continued  to  the  heirs  of  a  deceased 
child ;  and  it  seems  to  follow  logically  that  it  should  be  paid 
as  long  as  the  trust  continues. 

The  gift  of  two  thirds  of  the  net  income  to  each  child  is 
in  addition  to  the  annuity.  The  legacies  are  distinct,  dif- 
fering in  character  and  amount,  and  both  are  given  with- 
out qualification.  Had  it  been  intended  that  the  latter 
should  be  substituted  for  the  former,  the  testator  would  have 
said  so.  Instead  of  that  he  has  expressly  provided  that  the 
former,  the  annuity,  shall  be  for  life,  and  we  fail  to  discover 
any  indications  of  an  intention  that  it  shall  cease  at  the  end 
of  ten  years.  Two  different  legacies  will  be  presumed  to 
be  cumulative  in  the  absence  of  any  direction  to  the  con- 
trary. 

The  term,  "legal  representatives,"  in  the  fourth  clause  of 
the  fourth  article,  is  not  to  be  taken  in  a  technical  sense. 
It  was  obviously  the  intention  of  the  testator  to  provide  for 
the  family  of  the  deceased  child.  That  intention  will  be 
best  effectuated  by  construing  the  words  as  meaning  the- 
heirs  and  widow — they  being  the  ones  to  take  under  the 
statute  of  distribution.  Both  parties  substantially  agree  in 
that  construction,  and  the  will  seems  to  justify  it. 

In  respect  to  the  last  three  points  considered,  the  will 
leaving  each  of  them  somewhat  in  doubt,  we  have  endeav- 
ored to  follow,  as  nearly  as  may  be,  the  statute  of  distri- 
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btition^  believing  that  the  will  will  bear  that  interpretation 
as  well  or  better  than  any  other,  and  that  it  will  make  the 
will  more  harmonious  and  consistent  as  a  whole. 
The  Superior  Court  is  advised  as  follows : — 

1.  .  That  the  grandchildren  take  a  vested  interest  in  the 
remainder  of  the  trust  property ;  and  that  they  take  as  a 
class,  opening  to  let  in  after-born  grandchildren,  and  in 
case  of  the  death  of  any  one  before  distribution  without 
children  and  leaving  no  widow,  his  title  divests.  Conse- 
quently no  part  of  the  estate  is  intestate  by  reason  of  the 
statute  against  perpetuities. 

2.  We  deem  it  unnecessary  now  to  determine  whether 
great-grandchildren  and  the  widows  of  grandchildren  in  any 
given  case  can  take  under  the  will. 

8.  We  also  deem  it  inexpedient  to  consider  whether  any 
part  of  the  will  is  rendered  inoperative  by  the  laws  of  New 
York. 

4.  The  annuity  to  children  is  payable  to  the  family  of  a 
deceased  child  during  the  continuance  of  the  trust. 

6.  The  gift  of  two  thirds  of  the  net  income  after  the 
first  ten  years  is  cumulative. 

6.  By,"  legal  representatives"  is  meant  those  who  would 
take  under  the  statute  of  distribution* 

In  this  opinion  Gbakger  and  Stoddard,  Js.,  concurred. 

Pabe,  C.  J.  (dissenting). — I  cannot  concur  in  the  views 
expressed  by  the  majority  of  the  court  in  regard  to  the  dis- 
position of  the  principal  of  the  estate  contained  in  the  fifth 
elanse  of  the  will  in  question.  The  majority  hold  that  the 
principal  vested  by  right  in  the  grandchildren  of  the  testa- 
tor, as  a  class,  at  the  time  of  the  testator^s  death. 

I  think  no  estate  in  the  principal  could  vest  by  the  terms 
of  the  will  before  the  death  of  the  last  survivor  of  the 
testa tor*s  children,  and,  if  Mrs.  Famam  should  then  be 
living,  not  before  her  death. 

Although  the  testator  had  nearly  two  million  dollars  of 
property   to  bequeath   to  his   wife,   children  and  grand- 
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children,  still,  not  contented  with  dividing  this  enormous 
estate  among  them,  he  conceived  and  cherished  the  scheme 
of  doubling  the  amount  before  any  disposition  of  the  prin- 
cipal should  be  made.  This  he  sought, to  accomplish  after 
his  death  by  adding  to  the  principal  of  his  estate  a. large 
proportion  of  its  yearly  income  till  the  death  of  the  last 
survivor  of  his  wife  and  children. 

The  testator  was  in  the  seventy-ninth  year  of  his  age 
when  the  will  was  made.  He  had  five  children  then  living, 
the  eldest  of  whom  was  forty-one,  and  the  youngest  twenty- 
nine.  It  was  highly  probable,  almost  certain,  that  some 
one  of  them  would  live  to  be  as  old  as  himself — would  live 
at  least  forty  years  after  his  death. 

Such  being  the  case,  the  testator  must  have  expected 
that  his  great  estate  would,  and  therefore  intended  that  it 
should,  accumulate  forty  years  at  least  before  the  time 
would  arrive  for  the  termination  of  the  trust,  and  before 
the  words  "I  give,  devise  and  bequeath  all  the  estate 
which  shall  then  be  held  in  trust  under  this  will  to  my 
grandchildren  who  shall  then  be  living,"  would  take  effect. 

I  am  wholly  unable  to  see  how  it  is  possible  for  these 
words  to  convey,  at  the  death  of  the  testator,  the  bene- 
ficial interest  in  the  principal  of  the  estate,  as  the  majority 
of  the  court  hold.  It  seems  to  me  the  testator  labored  to 
make  it  clear  beyond  the  possibility  of  a  doubt,  that  the  * 
*ime  when  the  bequest  would  take  effect  was  when  the 
trust  should  terminate  at  the  death  of  the  last  survivor  of 
his  wife  and  children.  Up  to  this  time  he  had  devised  and 
bequeathed  the  legal  estate  in  fee  simple  to  his  trustees  by 
a  previous  clause  in  the  will,  and  now,  on  the  death  of 
"the  last  survivor,"  &c.,  he  declares  that  the  legal  estate  in 
fee  simple  which  he  had  transferred  to  the  trustees  shall 
terminate,  and  then  he  devises  and  bequeaths  the  entire 
estate,  legal  and  equitable,  in  fee  simple  to  his  grand- 
children who  shall  then  be  living,  &c. 

For  greater  precision  and  seemingly  to  put  the  matter 
beyond  all  doubt,  he  repeats  the  word  then  or  its  equiva 
lent  a   number   of   times.      "  At   the    decease,   &c.,   this 
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trust  shall  cease";  **at  the  decease,  &c.,  I  give."  The 
word  andj  between  cease  and  give^  is  used  to  supply  the 
words  "at  the  decease,  &c.,"  and  save  a  repetition  of  them. 
"  And  *'  always  signifies  an  addition  to  .  what  precedes. 
The  testator  says  "  At  the  decease  of  the  last  survivor,  &c., 
this  trust  shall  cease."  But  this  is  not  all  that  shall  then 
take  place.  The  testator  goes  on  to  say  "and""  (that 
i«,  in  addition  to  my  putting  an  end  to  the  trust,)  "I 
give,"  &c.  Hence,  if  we  supply  in  words  all  that  is  under- 
stood by  the  word  "  then  "  and  its  equivalent,  we  shall 
have  in  the  sentence  expressing  the  gift  the  following: 
^  At  the  decease,  &c.,  this  trust  shall  cease  ;  at  the  decease, 
&c.,  I  give  all  the  estate,  which  at  the  decease,  &c.,  shall 
he  held  in  trust  under  this  will,  to  my  grandchildren  who 
shall,  at  the  decease,  &c.,  be  living. 

And  further,  by  the  terms  of  the  will  manifestly  the  legal 
estate  in  the  trustees  did  not  pass,  and  could  not  have 
passed,  to  the  grandchildren  on  the  death  of  the  testator. 
This  is  conceded.  And  it  must  further  be  conceded  that 
on  "the  death  of  the  last  survivor,"  &c.,  it  will,  for  tlie  first 
time,  pass  to  the  grandchildren  then  living,  by  the  words 
"  I  give,  devise  and  bequeath."  These  are  the  only  words 
in  the  will  that  make  any  disposition  of  the  principal 
estate  to  the  grandchildren.  And  here  they  carry  the 
entire  estate  in  fee  simple  to  such  of  the  grandchildren  as 
shall  then  be  living,  and  to  the  living  issue  of  those  who 
shall  then  be  dead.  Is  it  possible  that  these  words  had  the 
effect  to  transfer  the  equitable  interest  in  the  principal 
estate  to  the  grandchildren  on  the  death  of  the  testator, 
when  here,  forty  or  fifty  years  afterwards,  the  same  estate 
is  clearly  and  unmistakably  transferred  to  them,  together 
with  the  legal  estate? 

Again,  the  testator,  in  the  fifth  clause  of  the  will,  places 
himself  at  the  death  bed  of  the  last  survivor  of  his  wife  and 
children,  and  upon  his  or  her  death  declares  that  all  the 
object  he  had  in  view  in  trusteeing  his  property,  in  order 
that  be  might  transmit  to  his  descendants  an  enormous 
estate,  has  now  been  accomplished.    He  has  no  more  need 


Digitized  by  VjOOQ IC 


294  NEW  HAVEN  dOUNTY. 

Famam  v.  Farnam. 

of  trustees,  and  therefore  he  says  '^  the  trust  shall  cease, 
and  I  give,  devise  and  bequeath  all  the  estate  "  now  held 
by  the  trustees,  to  my  grandchildren  now  living,  "  and  to 
their  heirs  forever."  He  at  that  time,  in  legal  contempla- 
tion, uttered  the  words  of  gift. 

Again,  the  article  we  are  considering  goes  on  to  say — 
"  but  if  any  grandchild  of  mine  shall  have  died,  leaving  a 
child  or  children  surviving  at  the  expiration  of  said  trust, 
such  child  or  children  shall  take  the  share  that  his,  her  or 
their  parent  would  have  been  entitled  to  if  living." 

"Would  have  been  entitled  to  if  living"  presupposes 
that  his,  her  or  their  parent  had  never  been  entitled  to  tJie 
share^  owing  to  his  death  before  the  time  when  the  shares 
are  given  by  the  will.  These  words  show  clearly  that  the 
testator  never  supposed  that  he  had  given  to  his  grand- 
children a  vested  interest  in  his  estate  which  would  take 
efiTect  at  the  time  of  his  death.  And,  indeed,  so  to  do 
might  be  ruinous  to  the  scheme  the  testator  had  in  view  in 
trusteeing  his  property,  which  was,  as  we  have  seen,  to 
transmit  to  his  descendants  a  vast  estate.  A  vested  interest 
in  the  grandchildren  could  be  alienated  or  attached  for 
debt,  and  it  might  be  that  when  the  vast  estate,  with  all 
its  accumulations  for  many  years,  should  be  ready  for  dis- 
tribution in  the  far  future,  strangers  to  the  blood  of  the 
testator  might  come  in  and  claim  it.  The  testator  had 
fourteen  grandchildren  living  at  the  time  of  his  death,  the 
eldest  of  whom  was  but  eleven  years  of  age.  During  the 
forty  or  fifty  years  that  the  trusteeship  in  all  probability 
would  have  to  continue,  their  number  would  be  doubled  or 
trebled,  while  death  in  the  meantime  would  remove  some 
of  them,  and  they  would  wait  with  great  impatience  for  the 
time  to  arrive  when  they  should  come  into  possession  of 
their  estates ;  and  many  of  them  would  become  discouraged 
and  sell  their  interests  at  any  price  for  ready  money,  pre- 
ferring to  do  so  rather  than  wait  till  old  age  to  get  more, 
and  in  the  mean  time  run  their  chances  of  dying  and  get- 
ting nothing.  It  would  seem  therefore  that,  to  carry  out 
the  scheme  of  the  testator  to  a  successful  termination,  it 
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wa^  necessary  to  give  to  the  grandchildren  only  a  contin- 
gent interest,  incapable  of  vesting.  This  the  testator  must 
have  known,  and  in  the  making  of  his  will  acted  with  refer- 
ence to  it  accordingly. 

But  it  seems  to  me  clear,  from  the  language  of  the  be- 
quest, that  the  interests  of  the  grandchildren  in  the  prin- 
cipal estate  of  the  testator  are  merely  contingent.  Their 
interests  depend  altogether  upon  the  uncertain  event  of 
their  being  alive  at  the  death  of  the  last  survivor.  The 
gift  is  only  to  grandchildren  then  living.  To  be  then  living 
is  essential  to  the  right  to  receive  any  of  the  estate.  It  is  a 
condition  precedent.  It  distinguishes  the  grandchildren 
who  will  take  from  those  who  will  not  take.  As  well 
might  a  child  of  A  claim  a  bequest  made  to  a  child  of  J?, 
as  for  a  grandchild  to  claim  under  this  bequest  who  was 
not  then  living.  If  the  testator  had  said — "  At  the  death 
of  the  last  survivor  of  my  wife  and  children  I  give,  devise 
and  bequeath  all  my  estate  to  my  grandchildren,"  and  had 
stopped  there,  then,  inasmuch  as  the  description  would 
apply  to  all  the  grandchildren,  and  the  event  on  the  hap- 
pening of  which  they  were  to  take  was  certain  to  occur  at 
some  time,  it  might  be  said  that  the  grandchildren  took 
vested  interests  in  the  principal  estate  at  the  death  of  the 
testator.  The  distinction  between  a  vested  and  contingent 
interest  is  this.  If  the  event  is  certain  to  happen  on  which 
the  interest  is  made  to  depend,  and  the  taker  is  certain,  the 

interest  is  vested.     But  if  the  event  is  uncertain  ever  to 

J* 

occur,  or  the  person  to  take  is  uncertain,  then  in  either  case 
the  interest  is  contingent.  This  distinction  is  clearly  stated 
in  Alfred  v.  Marksy  49  Conn.,  478. 

It  seems  to  me  that  here  lies  the  error  in  the  opinion 
given  by  the  majority  of  the  court.  They  treat  the  case  as 
though  there  was  no  uncertainty  in  the  persons  to  take, 
whereas  the  will  leaves  it  wholly  uncertain  who  will  take 
the  estate  at  the  death  of  the  last  survivor,  &c. 

The  fifth  clause  of  the  will  provides  as  follows  with  re- 
gard to  the  children  of  the  grandchildren : — **  If  any  grand- 
child of  mine  shall  have  died  leaving  a  child  or  children 
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surriving  at  the  expiration  of  said  trust,  such  child  ot 
children  shall  take  the  share  that  his,  her  or  their  parent 
would  have  been  entitled  to  if  living."  Here  the  will  gives 
the  share  that  would  have  come  to  the  deceased  parent,  had 
he  been  living  at  the  death  of  the  last  survivor,  &c.,  directly 
to  the  child  or  children  of  such  parent.  The  child  or  child- 
ren take  as  purchasers,  as  much  so  as  though  they  were  the 
child  or  children  of  strangers.  The  phrase,  "  such  child  or 
children  shall  take  the  share  that  his,  her  or  their  parent 
would  have  been  entitled  to  if  living,"  was  used  merely  as 
descriptive  of  the  interest  they  would  take  directly  from 
the  will  as  purchasers.  They  inherit  nothing  from  their 
parent.  He  had  nothing  for  them  to  inherit.  This  position 
does  not  admit  of  a  question.  Now,  let  us  take  the  case  of 
one  grandchild,  which  will  illustrate  many  cases  that  may 
occur.  A  was  born  not  long  after  the  death  of  the  testa- 
tor. He  grows  up,  marries,  and  has  a  child  B.  B  grows 
up,  marries,  and  has  a  child  C,  Thus  three  generations 
come  into  being  after  the  death  of  the  testator  and  before 
the  death  of  the  last  survivor,  &c.  They  are  all  living. 
.  Who  can  tell  to  which  of  them  the  bequest  will  carry  a 
portion  of  the  principal  estate,  if  eventually  it  will  carry 
any  to  either  of  them?  Manifestly  it  is  all  uncertain  by 
the  terms  of  the  will  whether  either  of  them  will  take ; 
much  more  which  of  them,  if  either.  If  A  happens  to  be 
alive  at  the  death  of  the  last  survivor,  &c.,  he  will  take.  If 
A  is  not  then  alive,  but  B  is,  B  will  take.  If  A  and  B 
are  both  dead,  but  C  is  then  living,  O  will  take.  If  all  are 
then  dead,  none  will  take.  It  is  the  uncertainty  of  the  taker 
that  makes  the  interest  in  the  grandchildren  merely  con- 
tingent;— contingent  from  the  death  of  the  testator  to  the 
death  of  the  last  survivor,  &c.,  when  it  will  become  vested 
in  parties  unascertainable  before  the  time  arrives. 

It  seems  to  me  that  this  view  of  the  case  is  fully  sup* 
p{)rted  by  the  authorities  in  this  state  and  elsewhere.  In 
the  case  of  Alfred  v.  Mdrks^  49  Conn.,  473,  a  devise  was 
made  to  M.  in  fee,  coupled  with  a  proviso  that  if  he  should 
ilie  without  children  a  portion  of  the  property  should  go  to> 
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the  heirs  of  W.  It  was  held  that  the  heirs  of  W.  took  only 
a  contingent  interest.  In  the  case  of  Bristol  v.  Atwater^ 
50  Conn.,  404,  an  estate  was  left  in  trust  for  Mrs.  Denman, 
remainder  to  her  children  in  fee ;  but  if  she  should  leave 
no  children,  then  the  estate  was  given  to  the  other  children 
of  the  testator  in  equal  shares  or  to  their  issue,  the  child- 
ren of  such  as  were  deceased,  whether  of  children  or  grand- 
children, to  take  the  share  which  their  deceased  parent 
would  have  had.  It  was  held  that  the  interest  in  the  other 
children  of  the  testator  was  90utingent  till  the  death  of 
Mrs.  Denman.  This  case  seems  decisive  of  the  one  in 
question. 

In  the  case  of  Wheeler  v.  Fellowes,  62  Conn.,  238,  the 
testator  gave  his  property  to  executors  in  trust  for  the  pay- 
ment of  the  income  to  his  children  during  their  lives,  and 
when  the  youngest  of  the  testator's  grandchildren  should 
arrive  at  the  age  of  eighteen  years  the  principal  of  the 
trust  estate  was  to  be  .divided  in  fee  equally  among  the 
grandchildren,  "and  if  any  of  them  shall  have  deceased 
leaving  children  or  other  descendants,  then  such  children 
or  other  descendants  shall  take  the  share  that  would  have 
belonged  to  his  or  her  deceased  parent  or  ancestor,  had  he 
or  she  then  been  living."  The  court  held  that  the  interest 
in  the  grandchildren  or  other  descendants  was  contingent 
till  the  youngest  grandchild  should  arrive  at  eighteen  years 
of  age.  This  case  is  strikingly  like  the  one  under  con 
sideration. 

In  the  case  of  Brown  v.  Williams,  5  R.  Irf.,  809,  the  de 
vise  was  to  trustees  for  the  use  of  the  testator's  daughter 
if.  for  life,  remainder  to  her  issue,  and  if  she  died  leaving 
no  issue,  then  as  follows : — "  I  give  and  devise  the  aforesaid 
described  lands  and  premises  to  the  children  of  my  daugh- 
ter -4.,  not  only  those  who  are  now  born  but  also  those 
that  may  be  born,  to  be  equally  divided  between  them, 
share  and  share  alike,  or  to  the  issue  of  deceased  children 
that  shall  be  alive  at  the  time  of  my  daughter  M,^s  decease ; 
the  children  of  a  deceased  child  to  take  the  same  share 
their  parent,  if  living,  would  have  taken,  the  which  I  do 


i  Digitized  by  VjOOQ IC 


298  NEW  HAVEN  COUNTY. 

Farnam  o.  Farnam. 

hereby  give  to  them,  their  heirs  and  assigns  forever."  The 
court  held  that  the  interest  of  the  children  of  A.  and  their 
issue  was  contingent  till  the  death  of  M.  This  case  is 
another  strikingly  like  the  one  in  question. 

In  the  case  of  Thomson  v.  Ludington^  104  Mass.,  193,  a 
testator  by  will  gave  his  estate  to  his  •widow  during  her 
life  or  widowhood,  and  at  her  decease  or  marriage  to 
such  of  his  children  as  should  then  be  living,  share  and 
share  alike,  to  them  and  their  heirs  forever.  One  of  the 
daughters  of  the  testator  survived  him,  but  died  before  the 
death  or  marriage  of  the  widow,  leaving  a  son  born  in  the 
life  time  of  the  testator.  The  court  held  that  the  deceased 
daughter  of  the  testator  had  only  a  contingent  interest  that 
could  not  be  inherited  by  the  son. 

In  the  case  of  Hall  v.  Hall^  123  Mass.,  120,  a  testator, 
whose  daughter  and  her  children  survived  him,  by  his  will 
bequeathed  a  certain  sum  in  trust  to  accumulate  till  his 
grandchildren  respectively  should  attain  the  age  of  thirty- 
five  years,  when  a  proportionate  part  of  the  fund  and 
accumulation,  divided  by  the  number  of  grandchildren  then 
living,  should  be  paid  over  to  each  of  them.  It  was  held 
by  the  court  that  under  this  bequest  the  grandchildren  of 
the  testator  took  only  contingent  interests,  which  could 
not  vest  till  the  grandchildren  respectively  arrived  at  the 
age  of  thirty-five  years. 

In  the  case  of  Colby  v.  Duncan^  139  Mass.,  398,  the  testa- 
tor, after  making  several  bequests,  gave  the  income  of  the 
remainder  of  his  estate  to  his  wife  during  her  life  ;  the  will 
then  proceeding  as  follows : — ''  And  after  the  decease  of 
my  said  wife  I  give,  devise  and  bequeath  all  my  estate, 
real,  personal  and  mixed,  to  my  children  who  may  then  be 
living,  in  equal  shares;  and  in  case  either  of  them  shall 
have  died,  leaving  legal  heirs,  then  such  heirs  shall  be  en- 
titled to  the  share  which  their  deceased  father  or  mother 
would  have  been  entitled  to  if  living;  to  hold  to  them  and 
their  respective  heirs  and  assigns  forever."  The  court  held 
that  the  interest  of  the  children  of  the  testator  during  the 
life  of  the  wife  was  merely  contingent.    Judge  Allen,  in 
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giving  the  opinion  of  the  court,  said: — *'The  devise  is 
clearly  limited  to  the  children  who  may  be  living  at  the  de* 
cease  of  the  testator's  wife,  and  until  that  event  happens  it 
cannot  be  ascertained  who  will  take/'  This  case,  in  all 
essential  particulars,  is  like  the  one  under  consideration. 

I  think  the  interest  the  grandchildren  have  in  the  prin- 
cipal estate  of  the  testator  is  merely  contingent ;  and,  if  so, 
then  it  is  clear  that  the  disposition  the  testator  attempted 
to  make  of  it  is  void  by  the  statute  against  perpetuities. 
This  the  majority  of  the  court  concede,  and  the  question  is 
too  clear  for  discussion. 

In  this  opinion  LoOMis,  J.,  concurred. 


Benjamin  Nichols,  Conservator,  vs.  Mary  Ann 
McCarthy  and  others. 

Where  a  person  stands  in  a  relation  of  special  confidence  towards  another 
and  has  with  him  some  transaction  from  which  he  derives  benefit, 
snch  transaction  will  not  be  sustained  in  equity  unless  it  was  fair  in 
itself  and  its  nature  and  effect  fully  understood. 

And  the  burden  of  proof  is  on  the  person  claiming  the  benefit  of  the 
transaction  to  show  these  facts. 

Where  a  debtor  understandingly  and  deliberately  conveys  away  his  prop- 
erty to  hinder  or  defraud  his  creditors,  a  court  of  equity  will  not  lend 
him  its  aid  to  recover  it  back. 

But  whether  a  party  guilty  of  an  independent  fraud  in  receiving  or  retain- 
ing property  upon  such  a  conveyance  should  be  allowed  to  avail  himself 
of  the  fact  that  the  conveyance  to  him  was  made  to  defraud  creditors, 
as  a  defense  against  a  suit  to  recover  the  property  back :  Quaere.  The 
court  inclined  to  the  opinion  that  such  a  qualification  of  the  rule 
would  be  reasonable. 

Where  an  old  man,  in  feeble  health,  and  in  great  agitation  of  mind  over  a 
suit  threatened  by  his  wife,  with  whom  he  had  a  controversy,  and  over 
her  incurring  debts  in  his  name,  and  in  fear  that  he  was  going  to  lose 
his  property,  conveyed  away  his  property,  but  it  was  not  found  that 
he  did  so  to  evade  the  claims  of  his  wife  and  creditors,  it  was  held  that 
his  act  was  not  to  be  regarded  as  done  with  such  an  intent  to  evade 
his  debts  that  a  court  of  equity  ought  to  refuse  its  aid  to  recover  the 
property  back. 

[Argued  June  12th— decided  August  28th,  1885.] 
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Suit  for  the  annulling  of  a  mortgage  and  of  a  later  con- 
veyance of  real  estate,  and  for  a  reconveyance  of  the  same, 
for  the  annulling  of  a  bill  of  sale  for  the  payment  of  certain 
money,  and  for  the  possession  of  the  real  estate ;  brought 
to  the  Superior  Court.  The  following  facts  were  found  by 
a  committee : 

Martin  L.  Blackman,  named  in  the  complaint,  was,  in 
November,  1881,  about  sixty-eight  years  of  age.  He  had 
lived  in  Ansonia,  in  New  Haven  County,  many  years,  and 
had  successfully  conducted  a  tin  shop  and  hardware  store 
at  that  place,  and  was  at  that  time  possessed  of  real  estate 
in  Ansonia  valued  at  $20,000,  and  real  estate  in  Shelton 
valued  at  $3,000,  all  of  which  was  free  from  incumbrance. 
He  also  had  deposits  in  the  Ansonia  Savings  Bank,  the 
Derby  Savings  Bank,  the  Connecticut  Savings  Bank  and 
the  New  Haven  Savings  Bank,  amounting  in  all  to  about 
$6,100.  He  also  had  a  stock  of  goods  in  his  store  and  tin 
shop,  household  goods,  horse,  wagons,  and  choses  in  action, 
amounting  in  value  to  about  $7,000.  He  was  substantially 
out  of  debt.  He  had  accumulated  all  of  this  property  in 
his  business. 

His  first  wife  died  in  December,  1880,  and  on  the  8th  day 
of  May,  1881,  he  was  married  to  Lizzie  M.  Foy.  He  was 
childless,  and  had  no  relatives  nearer  than  brothers  and 
sisters,  or  the  issue  of  deceased  brothers  and  sisters.  Wil- 
liam McCarthy  is  a  nephew  of  Blackman,  and  Mary  Ann 
McCarthy  is  his  wife,  and  not  otherwise  related  to  Black- 
man.  The  Owens  named  in  the  complaint  are  children  of 
a  cousin  of  Blackman. 

Blackman  and  his  second  wife  did  not  live  happily  to- 
gether, and  she,  on  the  8d  of  November,  1881,  brought  a 
complaint  for  divorce,  claiming  alimony,  and  attached  his 
property  for  $20,00C  On  the  4th  of  November  Blackman 
wrote  a  letter  to  Hugh  Dailey,  the  attorney  bringing  the 
complaint,  proposing  to  make  concessions  for  the  purpose 
of  settling  the  disagreement  with  his  wife.  On  the  6th  of 
November  Blackman  and  his  wife,  and  Dailey,  as  her  at- 
torney, met,  when  an  agreement  was  made  between  Mr. 
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and  Mrs.  Blactman  that  the  suit  for  divorce  should  be 
withdrawn,  that  they  should  continue  to  live  together,  and 
that  he  should  execute  a  note  and  mortgage  for  $9,000  to 
Dailey,  as  trustee  for  Mrs.  Blackman,  payable  at  the  death 
of  Mr.  Blackman,  and  should  make  certain  other  provisions 
for  the  support  of  the  children  of  Mrs.  Blackman  by  a 
former  marriage. 

Pursuant  to  this  agreement  Blackman  on  the  5th  of 
November,  1881,  executed  and  delivered  to  Dailey,  as 
trustee,  a  note  for  $9,000,  and  a  mortgage  to  secure  the 
note.  At  the  time  of  making  this  agreement  and  note  and 
mortgage,  Blackman  did  not  consult  with  counsel,  nor  with 
any  person  other  than  his  wife  and  her  attorney,  Dailey. 

Within  two  or  three  days  after  executing  the  agreement, 
note  and  mortgage,  Blackman,  claiming  that  his  wife  was 
abusing  him,  consulted  counsel  with  reference  to  disposing 
of  his  property,  setting  aside  the  note  and  mortgage,  and 
instituting  proceedings  for  divorce  from  his  wife.  At 
these  consultations  either  William  McCarthy  or  his  wife, 
Mary  Ann  McCarthy,  was  present  at  the  request  of  Black- 
man.  McCarthy  and  his  wife  had  knowledge  that  Black- 
man  and  his  wife  were  not  living  happily,  and  each  ren- 
dered him  such  assistance  as  they  could. 

After  taking  such  counsel  Blackman,  on  the  9th  day  ot 
November,  1881,  executed  and  delivered  to  Mary  Ann  Mc- 
Carthy a  trust  deed  of  all  his  real  and  personal  estate,  sub- 
ject to  certain  conditions  therein  expressed. 

The  deed  conveyed  two  pieces  of  real  estate,  one  in 
Shelton  and  the  other  in  Derby,  in  New  Haven  County,  the 
latter  containing  two  dwelling  houses,  a  barn  and  other 
buildings.  After  describing  the  real  estate  the  deed  pro- 
ceeded as  follows : — 

"  I  also  hereby  assign,  sell,  transfer,  and  set  over  to  the 
said  Mary  Ann  McCarthy,  and  deliver  into  her  hands  and 
possession,  and  subject  to  the  same  conditions  and  trusts 
and  for  the  same  considerations,  all  my  household  furni- 
ture and  all  my  goods  and  chattels  of  every  name  and  de- 
scription situated  in  said  dwelling  houses,  excepting  my 
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wearing  apparel ;  also  all  my  goods,  chattels,  horse,  carriage, 
wagons,  hay  and  all  other  goods  and  articles  in  and  about 
said  houses  and  barn  and  on  said  premises;  also  all  the 
goods  in  and  aboi>t  my  store  and  shop  on  said  premises,  in- 
cluding all  my  articles  of  merchandise,  as  well  as  all  tools 
and  implements  therein.  The  following  conditions  are 
hereby  made  a  part  of  the  consideration  of  this  instrument 
of  conveyance: 

"  Ist.  The  grantee  herein  shall  pay  to  the  grantor  herein, 
during  the  full  term  of  his  natural  life,  the  sum  of  eighty- 
seven  dollars,  on  or  before  the  last  day  of  every  month 
from  and  after  the  hist  day  of  this  present  month  of  Novem- 
ber, 1881,  and  for  the  remainder  of  this  present  month  the 
said  Mary  Ann  McCarthy  shall  pay  the  sum  of  forty  dollars. 

"  2d.  The  said  stock  of  goods,  household  furniture,  horse, 
carriage,  and  all  other  personal  property  hereby  conveyed, 
shall  at  all  times  be  kept  good  and  full  and  be  replaced  by 
other  articles  and  goods  of  like  kind,  quantity,  quality  and 
value,  as  far  as  the  same  may  be  worn  out,  sold  or  disposed 
of,  as  per  inventory  and  value  thereon  now  made. 

"  3d.  The  possession,  use  and  benefit  of  all  said  personal 
property  shall  pass  over  from  said  Blackman,  grantor,  to 
said  McCarthy,  grantee,  with  the  delivery  of  this  instru- 
ment; but  it  is  understood  that  the  title  thereto  does  not 
become  absolute  in  the  grantee  until  all  the  conditions  of 
this  instrument  are  fulfilled  and  carried  out,  which  are  to  be 
carried  out  within  the  life  time  of  the  grantor ;  and  that  the 
payments  of  the  sums  of  money  herein  specified  and  the 
trusts  hereinafter  named  are  charged  upon  all  the  property, 
real  and  personal,  hereby  conveyed,  and  are,  in  part,  con- 
siderations of  the  same. 

"  4th.  The  grantor  hereby  reserves  to  himself  the  right 
to  use  one  of  the  bed-rooms  and  a  joint  use  of  one  of  the 
parlors  and  sitting  rooms  in  said  house  with  the  said 
grantcQ,  but  said  reservation  is  confined  and  limited  solely 
to  the  psrson  of  the  grantor ;  which  use  is  reserved  during 
his  natural  life  and  whenever  he  may  choose  to  personally 
occupy  the  same. 
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"5th.  At  my  decease  all  the  property  which  I  have 
hereby  conveyed  shall  be  inventoried  and  appraised,  and 
also  that  personal  property  which  may  have  been  substi- 
tuted, and  after  all  expenses  have  been  paid  incident  to  the 
execution  of  this  trust,  the  said  Mary  Ann  McCarthy  shall 
pay  over  to  the  then  living  children  of  my  adopted  daughter 
Elizabeth  Owens,  late  deceased,  a  sum  of  money  equal  to 
one  half  of  said  appraised  valuation ;  and  said  last  named 
trust  is  hereby  charged  upon  said  lands  as  a  trust  for  the 
benefit  of  said  children;  meaning  and  intending  that  each 
of  said  children  should  have  the  use  of  one  half  of  said  sum 
80  ascertained  as  aforesaid ;  and  that  in  case  of  the  decease 
of  any  one  of  them,  then  the  children,  if  any,  of  such  dece- 
dent, shall  have  the  same  share  that  the  parent,  if  living, 
would  take  under  this  trust. 

"  6th.  Said  Mary  Ann  McCarthy  shall  keep  said  buildings 
at  all  times  painted  and  in  as  good  repair  and  condition  as 
they  now  are,  and  shall  also  keep  the  same  as  well  as  said 
goods  well  insured ;  which  insurance  and  policies  shall  be 
assigned  to  the  grantor  as  collateral  security  for  the  per- 
formance of  the  trusts  and  conditions  herein  named,  and 
she  shall  also  keep  the  taxes  and  assessments  on  said  lands 
and  property  paid  up." 

This  deed  was  made  by  Blackman  to  Mary  Ann  Mc- 
Carthy rather  than  to  her  husband,  by  direction  of  Black- 
man,  and  for  the  reason,  as  stated  by  him,  that  she  would 
take  better  care  of  the  property.  Neither  William  nor 
Mary  Ann  McCarthy  solicited  the  deed,  but  it  was  made 
by  Blackman  voluntarily  after  consultation  with  his 
counsel. 

William  and  Mary  Ann  McCarthy  accepted  the  deed  and 
immediately  entered  into  possession  of  the  property  therein 
conveyed,  moving  into  the  house  over  the  store  which 
Blackman  and  his  wife  had  occupied  up  to  this  time.  They 
ordered  Mrs.  Blackman  to  leave,  which  she  did  on  the  fol- 
lowing day,  and  Mr.  Blackman  lived  with  McCarthy  and 
wife  pursuant  to  the  terms  of  the  trust  deed.  At  about  the 
time  of  the  execution  of  the  trust  deed  Blackman  trans- 
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ferred  the  deposits  in  the  savings  banks  to  Mary  Ann  Mc- 
Carthy, taking  deposit  books  in  her  name,  but  retaining 
possession  of  the  books. 

About  the  middle  of  November,  1881,  Michael  Kenney,  a 
lawyer  from  Michigan,  was  visiting  a  relative  in  Ansonia. 
He  met  Blackman  at  a  social  gathering,  when  the  latter  in- 
troduced the  subject  of  his  troubles  with  his  wife,  and  of 
the  trust  deed  made  by  him.  Subsequently  he  consulted 
with  Kenney  relative  to  the  same,  and  employed  him  to 
assist  him  in  settling  with  his  wife. 

Kenney,  pui*suant  to  his  employment,  effected  an  agree- 
ment between  Mrs.  Blackman  and  her  trustee,  Dailey,  and 
Mr.  Blackman,  to  the  effect  that  Blackman  should  pay  his 
wife  $5,000,  that  she  should  surrender  the  $9,000  note  and 
mortgage,  and  should  proceed  to  obtain  a  divorce  from  him, 
and  that  she  should  make  no  further  claim  for  alimony  or 
for  any  interest  in  his  estate.  Pursuant  to  this  agreement 
Blackman  placed  in  the  hands  of  Kenney  the  savings  bank 
books  standing  in  the  name  of  Mrs.  McCarthy,  on  which 
there  was  due  $6,100,  to  draw  the  money  from  the  banks, 
and  to  complete  the  settlement  with  his  wife  upon  the 
terms  agreed  upon.  Mrs.  McCarthy  went  with  Kenney  to 
the  several  banks,  drew  the  money  due  on  the  books,  and 
gave  it  to  Kenney,  and  he  out  of  this  money  paid  the  $5000 
to  Dailey  as  trustee  for  Mra.  Blackman,  and  Dailey,  as  such 
trustee  and  as  attorney  for  Mrs.  Blackman,  quitclaimed  to 
Mrs.  McCarthy  the  mortgage  of  $9,000,  and  gave  up  the 
note  secured  by  it.  The  date  of  this  quit-claim  deed  was 
November  18th,  1881.  Mrs.  Blackman  did  thereupon,  on 
the  same  day,  bring  another  complaint  for  divorce  to  the 
Superior  Court  for  New  Haven  County,  alleging  for  cause 
intolerable  cruelty,  which  divorce  was  granted  the  peti*- 
tioner  by  the  court  April  18th,  1882. 

On  the  17th  of  November,  1881,  Blackman  executed  and 
delivered  to  Mrs.  McCarthy  a  warranty  deed  of  the  same 
real  estate  described  in  the  trust  deed  of  November  9th, 
On  the  19th  of  November,  1881,  he  executed  and  delivered 
to  her  a  bill  of  sale  of  the  goods  and  material  in  the  store 
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and  tin  shop,  the  horse,  carriage  and  all  choses  in  action 
arising  out  of  sales  of  goods  in  the  store. 

At  the  time  of  the  execution  and  delivery  of  the  warranty- 
deed  and  bill  of  sale  there  had  been  no  release  of  the  trust 
deed  of  November  9th,  1881,  and  no  release  of  the  mort- 
gage of  $9,000,  other  than  the  assignment  of  the  same  to 
Mrs.  McCarthy,  nor  has  there  since  that  time  been  any  such 
release. 

At  the  time  of  the  execution  of  the  trust  deed  of  Novem- 
ber 9th,  1881,  William  and  Mary  Ann  McCartJiy  had  no 
property,  nor  have  they  since  acquired  any  property  other 
than  what  has  been  conveyed  to  them  by  Blackman.  They 
paid  no  consideration  to  Blackman  for  the  property  de- 
scribed in  the  trust  deed,  warranty  deed  and  bill  of  sale, 
nor  for  the  savings  bank  deposits  that  were  transferred  to 
Mrs.  McCarthy,  nor  did  they  or  either  of  them  make  any 
agreement  to  support  Blackman  as  is  specified  in  the  war- 
ranty deed,  nor  to  perform  the  conditions  of  the  trust  deed, 
except  what  might  be  implied  by  their  acceptance  of  the 
deeds. 

After  William  and  Mary  Ann  McCarthy  entered  into 
possession  of  the  property  under  the  trust  deed,  they  occu- 
pied the  tenement  over  the  store,  and  Blackman  has  lived 
with  them  from  that  time  to  this,  and  they  have  supported 
and  cared  for  him  in  a  suitable  manner. 

The  business  of  the  store  and  tin  shop  from  the  time  of 
the  giving  of  the  trust  deed  down  to  the  time  this  suit  was 
commenced,  was  conducted  in  the  usual  manner  by  Black- 
man,  except  that  the  business  was  done  by  him  as  agent  for 
Mary  Ann  McCarthy.  The  business  of  the  store  was  for 
the  most  part  managed  by  Blackman.  William  McCarthy 
worked  in  the  tin  shop  and  Mrs.  McCarthy  rendered  some 
assistance  in  the  store.  The  receipts  from  the  store  and 
tin  shop  and  the  rents  from  tenements  on  the  property 
were  paid  to  Blackman,  and  he,  after  paying  the  family  ex- 
penses of  the  McCarthys  and  himself,  and  the  expenses  of 
the  business,  turned  over  the  renaainder  to  Mrs.  McCarthy, 
and  she,  by  advice  of  Blackman,  deposited  the  same  in  her 
YoL.  LIII— 20. 
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name  in  the  Derby  Savings  Bank.  The  amount  so  de- 
posited by  her  was  f  1,500.  She  drew  the  same  from  the 
sayings  bank  before  the  process  in  this  suit  was  served  on 
the  bank,  so  that  at  the  time  of  service  of  such  process  there 
was  no  deposit  to  her  credit  in  the  bank  nor  anything  due 
her  from  the  bank. 

The  $87  a  month  specified  in  the  trust  deed  of  November 
9th,  to  be  paid  to  Blackman,  was  never  paid  to  him,  nor  was 
the  same  ever  demanded  by  him. 

At  the  time  of  these  transfers  in  November,  1881,  Black- 
man  was  in  a  feeble  physical  condition,  he  was  miserly  and 
penurious,  his  wife  had  contracted  debts  in  his  name  and 
without  his  knowledge,  and  after  she  had  been  driven  from 
his  house  she  was  threatening  suit  for  support.  These 
things,  together  with  the  complaint  for  divorce  and  attach- 
ment for  alimony,  greatly  excited  him,  and  he  was  in  great 
fear  that  he  was  going  to  lose  his  property.  During  all  this 
time,  however,  he  managed  the  business  of  his  store  and  tin 
shop  in  his  usual  manner,  and  continued  to  so  manage  it 
down  to  the  time  of  the  bringing  of  this  suit.  From  the 
foregoing  facts  I  find  that  Blackman  at  that  time  had  suf- 
ficient mental  capacity  to  transact  business,  and  that  he 
understood  the  business  that  he  was  doing. 

The  trust  deed  of  November  9th,  the  warranty  deed  of 
November  17th,  the  bill  of  sale  of  November  19th,  the 
transfer  of  the  savings  bank  deposits,  the  settlement  with 
his  wife  and  the  agreement  for  divorce,  were  all  made  and 
done  by  Blackman  voluntarily  and  without  importunity 
from  any  one. 

All  the  allegations  of  fraud  and  conspiracy  between  Mrs. 
Blackman,  Michael  Keuney,  William  McCarthy  and  Mrs. 
McCarthy,  to  procure  from  Blackman  his  property,  I  find 
not  proved  and  therefore  not  true. 

Blackman  has  no  property  other  than  such  interest  as  he 
may  have  in  the  property  hereinbefore  described. 

Upon  the  application  of  the  selectmen  of  the  town  of 
Derby  the  court  of  probate  for  the  district  of  Derby  ap- 
pointed the  plaintiff  conservator  of  Mr.  Blackman,  on  the 
6th  day  of  August,  1883. 
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The  plaintiff  filed  a  remonstrance  against  the  acceptance 
of  the  report,  which  the  court  (^Andrews^  eT!,)  overruled,  ac- 
cepted the  report,  and  rendered  judgment  therein  in  favor 
of  the  defendants.    The  plaintiff  appealed. 

W.  jET.  Williams  and  U.  B.  Gager^  for  the  appellant. 

1.  The  conveyance  and  bill  of  sale  to  Mary  Ann  Mc- 
Carthy were  invalid  from  want  of  sufficient  mental  capacity 
on  the  part  of  Blackman.  It  is  found  that  he  had  mental 
capacity  "to  transact  business"  and  that  he  "underatood 
the  business  he  was  doing."  If  this  was  all  it  was  not  suf- 
ficient. Hale  V.  JKZ7«,  8  Conn.,  43 ;  Taylor  v.  Atwoody  47 
id.,  498 ;  Hovey  v.  Cha$e^  52  Maine,  804 ;  Dennett  v.  Denr 
nett^  44  N.  Hamp.,  531 ;  Young  v.  Stevens^  48  id.,  133 ; 
Pomeroy's  liq.  Jur.,  §  947  and  note  1, 

2.  They  were  invalidated  by  fraud  and  undue  influence. 
An  unconscionable  advantage  was  taken  of  him  as  a  feeble 
old  man  un^er  great  excitement  and  fear.  "  It  is  no  objec- 
tion that  the  committee  do  not  expressly  find  fraud,  but 
only  certain  facts  from  which  the  law  may  infer  fraud,  or 
we  should  rather  say,  facts  from  which  the  law  justly  as- 
sumes a  wrong  to  have  been  done,  facts  which  show  that 
the  deed  in  question  was  obtained  under  circumstances 
which  in  conscience  and  good  faith  require  it  to  be  set  aside." 
Lavette  v.  Sage^  29  Conn.,  589.  Fraud  is  "a  legal  conclu- 
sion to  be  derived  or  inferred  by  the  court  from  established 
facts."  Story  v.  Norwich  ^  Worcester  B.  B.  Oo^  24  Conn., 
113.  See  also  Beers  v.  Botsfordj  13  Conn.,  154 ;  Pettibone 
V.  Stevens,  15  id.,  26 ;  Miller  v.  Welles,  23  id.,  82 ;  Taylor 
V.  Atwoody  47  id.,  498. 

8.  A  court  of  equity  will  set  aside  any  conveyance  made 
by  a  person  in  a  position  of  weakness  or  dependence,  to  one 
who  stands  to  him  in  a  relation  of  confidence  and  trust, 
unless  the  transaction  be  perfectly  fair  and  entered  into  by 
the  former  with  a  full  understanding  of  the  facts.  This 
transaction  was  between  trustee  eiud  cestui  que  trust,  and  it 
was  the  duty  of  Mrs.  McCarthy  and  her  husband,  standing 
ill  a  "  position  of  superiority  "  over  the  feeble  old  man,  to 
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see  to  it  that  no  inequitable  or  unconscionable  advantage 
was  taken  of  him,  much  more  not  to  take  or  retain  such 
advantage  themselves.  And  the  burden  of  proof  rests  on 
them  to  show  that  the  transaction  was  a  fair  one  and  per- 
fectly understood  by  Mr.  Blackman.  2  Pomeroy  Eq.  Jur., 
§§  955  to  958,  and  notes  ;  Oillespie  v.  Solland^  40  Ark.,  28. 
The  law  assumes  in  such  a  case  that  the  parties  were  un- 
equal and  will  not  tolerate  any  advantage  taken  of  the 
opportunity.  Satch  v.  Hatch^  9  Ves.,  295;  Huguenin  v. 
Baselej/^  14  id.,  273 ;  Cooke  v.  Lamotte^  15  Beav.,  284 ; 
Clark  V.  Malpas^  31  id.,  80 ;  Hamilton  v.  Wright^  9  Clark  & 
Fin.,  Ill ;  Williams  v.  Stevens^  30  Jur.,  952 ;  Aberdeen 
Railway  Co.,y.  Blaikie^  1  Macqueen's  H.  L.  Gas.,  461; 
Tate  V.  Williamson^  L.  R.,  2  Cha.  App.,  61 ;  3  Lead.  Cas.  in 
Eq.  (H.  &  W.  notes)  112;  120 ;  Hemingway  v.  Coleman^  49 
Conn.,  392;  Nesbit  v.  Lockman^  34  N.York,  169;  Cowee 
v.  Cornell,  75  id.,  100  ;  Wheelan  v.  Wheelan,  3  Cowen,  537  ; 
Brice  v.  Brice^  5  Barb.,  533  ;  Tracey  v.  Sackety  1  Ohio  St., 
58  ;  Emery  v.  Parrott^  107  Mass.,  100  ;  Shipman  v.  Fumesi, 
69  Ala.,  555 ;  1  Story  Eq.  Jur.,  §§  321,  322  and  notes.  If 
Mrs.  McCarthy  received  these  transfers  innocently,  but 
infected  with  the  fraud  of  either  Mrs.  Blackman  or  Kenney, 
the  obligation  of  restitution  follows  it  into  her  hands ;  and 
she  cannot  avail  herself  of  her  own  innocence  to  protect 
the  property  against  the  party  who  has  been  deprived  of  it 
by  fraud  or  imposition.  Whelan  v.  Whelan^  3  Cowen,  573 ; 
Brice  v.  Brice,  3  Barb.,  533 ;  Gardner  v.  Mangam,  98  N. 
York,  643 ;  Knmm  v.  Beach,  96  id.,  404. 

4.  The  conveyances  were  not  made  to  defraud  or  hinder 
creditors.  It  is  not  found  that  they  were  so  made,  and  the 
facts  found  do  not  warrant  that  conclusion.  And  if  they 
were  so  made  these  defendants  would  not  be  allowed  to 
avail  themselves  of  that  fact  to  sustain  themselves  in  fraud- 
ulently keeping  the  property. 

.  W.  (7.  Case  and  T.  J.  Fox,  for  the  appellees. 
1.    In  the  absence  of  mental  incapacity  on  the  part  of 
i^l^  grantor  or  fraud  on  the  part  of  the  grantee,  the  convef- 
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ances  in  question  will  not  be  set  aside.  **'  A  voluntary  deed, 
free  from  any  imputation  of  fraud,  surprise  or  undue  influ- 
ence, spontaneously  executed  by  a  person  with  his  eyes 
open,  cannot  be  set  aside  in  a  court  of  equity."  2  Swift 
Dig.,  70.  "A  voluntary  settlement,  completely  executed 
without  any  circumstances  tending  to  show  mental  incapac- 
ity, mistake,  fraud  or  undue  influence,  is  binding,  and  will 
be  enforced  against  the  settlor  and  his  representatives,  and 
cannot  be  revoked  except  so  far  as  a  power  of  revocation 
has  been  reserved  in  the  deed  of  settlement."  JPalk  v. 
Turner,  101  Mass.,  494 ;   Vinet/  v.  AbboU,  109  id.,  802. 

2.  Blackman  was  not  mentally  incapacitated.  He  had 
always  managed  his  own  business  and  so  managed  it  as  to 
accumulate  the  property  which  occasions  this  controversy. 
He  continued  to  control  it  in  the  usual  manner,  after  the 
first  deed  had  been  given,  down  to  the  date  of  this  suit. 
It  is  expressly  found  that  he  had,  at  the  time  of  executing 
these  conveyances,  ^^sufiScient  mental  capacity  to  transact 
business  and  understand  the  business  he  was  doing."  ^^  Old 
age  is  not  a  sufficient  ground  to  presume  imposition  so  as  to 
justify  setting  aside  a  contract."  2  Swift  Dig.,  75.  Nor 
physical  weakness.  McKinney  v.  Heruley,  74  Misso.,  326. 
The  finding  that  he  was  of  ^^  sufficient  mental  capacity,  and 
understood  the  business,"  is  conclusive  as  to  this  reason. 

8.  He  was  under  no  undue  influence.  ^^  Neither  Wil- 
liam nor  Mary  Ann  McCarthy  solicited  this  deed,  but  the 
same  was  made  by  Blackman  voluntarily,  after  consultation 
with  his  counsel."  "  The  trust  deed  of  November  9th,  the 
warranty  deed  of  November  17th,  the  bill  of  sale  of  Novem- 
ber 19th,  tbe  transfer  of  the  savings  bank  deposits,  the  set- 
tlement with  his  wife,  and  the  agreement  for  divorce,  were 
all  made  and  done  by  Blackman  voluntarily  and  without 
importunity  from  any  one."  The  McCarthys  were  not  vol- 
unteers. They  were  called  upon  by  Blackman  to  assist  him, 
and  all  they  or  either  of  them  ever  did  was  at  the  express 
request  of  Blackman.  So  far  from  influencing  him,  they 
never  even  advised  him. 

4.     These  conveyances  were  not  procured  by  fraud  and 
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conspiracy.  The  facts  found  suflSciently  show  this,  but  to 
put  the  matter  beyond  all  question,  the  committee  expressly 
finds  that  "  all  allegations  of  fraud  and  conspiracy  to  pro- 
cure from  Blackman  his  property,  I  find  not  proved,  and 
therefore  not  true." 

5.  The  transactions  on  their  face  do  not  commend  Black- 
man  to  a  court  of  equity  as  a  meritorious  sufferer  entitled 
to  relief  from  the  consequence  of  his  own  acts.  The  nature 
of  the  acts  and  contracts  does  not  justify  the  conclusion 
that  Blackman  did  not  exercise  his  deliberate  judgment, 
an4  that  he  was  imposed  upon  or  overcome  by  cunning, 
artifice,  or  undue  influence.  Taylor  v.  Atwood^  47  Conn., 
498.  That  an  old  man,  fearing  upon  good  grounds  that  he 
will  lose  his  property,  should  convey  it  away  to  the  natural 
objects  of  his  bounty — those  who  would  inherit  it  at  his 
death — stipulating  for  his  own  support  during  the  remain- 
ing years  of  his  life,  (and  this  is  the  plaintiffs  whole 
case  as  disclosed  by  the  report,)  is  not  upon  its  face  an  in- 
equitable, unconscionable  transaction  calling  for  equitable 
relief.  The  court  will  not  interfere  for  inadequacy  of  price, 
(an  element  which  we  do  not  admit  exists  here.)  "  Such 
persons,"  (that  is,  persons  capable  of  contracting),  "may  sell 
their  property  for  less  than  its  value,  or  give  it  awaj'.  And 
the  law  must  either  regard  such  contracts  as  having  been 
made  knowingly  and  purposely,  and  therefore  not  to  be 
escaped  from  as  thus  intentionally  made,  or  assume  the  right 
to  modify  every  contract;  which  would  be  intolerable." 
Hemingway  v.  Coleman^  49  Conn.,  893. 

6.  The  only  other  reason  for  invoking  the  aid  of  a  court 
of  equity  against  these  conveyances  is  the  claim  that  the 
McCarthys  have  failed  to  perform  the  conditions.  But 
here  again  the  report  of  the  committee  is  explicit  and  con- 
clusive. Blackman  has  not  only  received  his  support  from 
the  McCarthys,  but  has  retained  control  of  the  property, 
and  remained  practically  its  owner.  A  court  of  equity  will 
not  lend  its  aid  to  enforce  a  forfeiture  of  a  deed  for  non- 
performance of  its  conditions.  Beecher  v.  Beecher^  48 
Conn.,  561,    But,  it  is  said,  he  has  not  received  the  $87  per 
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month,  stipulated  for  by  the  first  trust  deed,  and  that  he 
ought  to  have  judgment  therefor.  But  as  a  matter  of  fact 
he  has  received  from  Mrs.  McCarthy  far  more  than  the  sum 
claimed — ^having  received  the  entire  proceeds  of  the  real 
estate,  of  the  tin  business,  and  of  the  labor  and  services  of 
the  McCarthys,  in  the  shop,  store  and  house. 

7.  The  conveyances  were  prompted  by  a  desire  to 
save  the  property  from  the  attacks  of  creditors,  either  real 
or  imaginary,  and  valid  therefore  between  the  parties. 
Chapinv.  Peassy  10  Conn.,  72;  Fretlove  v.  (7<?Ze,  41  Barb., 
318;  Dunaway  V,  JRobertsony  95  111.,  425;  Smithy.  Hubbs, 
10  Maine,  71 ;  Utter  v.  Anderson,  84  Ind.,  837 ;  York  v. 
Merritty  80  N.  Car.,  290  ;  Ford's  JSxrs.  v.  Lewis,  10  B.  Monr., 
127.  "  It  is  a  settled  principle  of  law  that  the  grantor  in  a 
deed  made  for  the  purpose  of  defrauding,  hindering  or  delay- 
ing his  creditors  cannot  be  relieved  against  its  operation. 
As  to  him  it  is  valid."     Tbarra  v.  Loremana,  58  Cal.,  199. 

Stoddard,  J.  At  the  time  of  the  transfers  in  question 
in  November,  1881,  the  grantor  and  donor,  Martin  L. 
Blackman,  was  about  sixty-eight  years  of  age,  and  during 
his  life  had  accumulated  in  a  small  tin  shop  and  hardware 
business  property  valued  at  about  $36,000,  of  which  $20,000 
was  in  real  estate,  and  $3,000  deposited  in  savings  banks, 
the  remainder  being  his  stock  in  trade  and  appliances  for 
carrying  on  his  business.  He  was  childless.  His  first  wife 
had  died  in  December,  1880,  and  on  the  8th  of  May,  1881, 
he  married  again,  and  on  the  8d  of  November,  in  the  same 
year,  his  wife  instituted  proceedings  for  a  divorce,  claiming 
alimony,  and  attached  his  property  for  $20,000.  He  made 
an  arrangement  with  his  wife's  attorney  by  which  he  gave 
to  the  attorney,  as  trustee  for  his  wife,  a  note  for  $9,000, 
secured  by  mortgage  upon  his  real  estate,  and  payable  at 
his  death.  He  was  at  this  time,  it  is  found,  '^  in  a  feeble 
physical  condition :  he  was  miserly  and  penurious ;  his 
wife  had  contracted  debts  in  his  name,  and  without  his 
knowledge,"  and  was  threatening  suit  for  support.  "  These 
things,  together  with  the  complaint  for  divorce  and  attach- 
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ment  for  alimony,  greatly  excited  hira,  and  he  was  in  great 
fear  that  he  was  going  to  lose  his  property." 

William  McCarthy  is  a  nephew  of  Blackman,  and  Mary 
Ann  McCarthy  is 'the  wife  of  William.  Said  William,  and 
especially  Mary  Ann,  appear  to  have  largely  enjoyed  the 
confidence  of  Blackman,  and,  excepting  his  counsel,  they 
are  the  only  persons  with  whom  he  consulted. 

Blackman  claiming  that  his  arrangement  with  his  wife 
had  failed  in  its  purpose,  at  his  request  William  and  Mary 
Ann  went  with  him  to  consult  counsel  with  reference  "to 
disposing  of  his  property,  setting  aside  said  note  and  mort- 
gage of  $9,000,  and  instituting  proceedings  for  a  divorce 
from  his  wife,"  and  William  and  Mary  Ann  "each  rendered 
him  such  assistance  as  they  could,"  and  appear  to  have 
been  fully  advised  as  to  his  wishes  and  purposes. 

As  the  result  of  such  conferences  with  counsel  on  the  9th 
day  of  November,  1881,  Blackman  executed  and  delivered 
to  Mary  Ann  a  trust  deed  of  all  his  real  and  personal 
estate.  This  deed  was  accepted  by  William  and  Mary 
Ann  McCarthy,  and  by  the  terms  of  the  deed  Mary  Ann 
became  a  trustee,  and  Blackman  a  beneficiary  of  the  trust. 
The  deed  is  expressed  to  be  in  consideration  "  of  the  con- 
ditions and  trusts  hereinafter  recited."  It  is  drawn  with 
deliberate  care,  with  full  appreciation  of  the  circumstances 
and  conditions  relating  to  the  present  and  future  life  of  the 
grantor,  the  amount  and  situation  of  his  property,  and  the 
persons  whom  he  desired  to  make  objects  of  his  bounty. 
The  conditions  of  the  deed  provide  for  a  monthly  payment 
by  the  grantee  to  the  grantor  of  the  sum  of  $87,  that  the 
amount  and  condition  of  the  personal  property  conveyed 
shall  be  kept  good  by  the  grantee,  and  that  the  title  to  the 
personal  property  should  not  become  absolute  in  the  grantee 
until  all  the  conditions  of  the  deed  were  complied  with. 
The  money  payments  and  trusts  named  in  the  deed  are 
charged  upon  all  the  property  conveyed. 

The  grantor  reserved  to  his  own  personal  life  use  some 
portion  of  the  real  estate,  and  by  the  fifth  clause  he  pro-' 
vides  that  at  his  death  one  half  of  the  appraised  value  of 
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his  estate  shall  be  paid  over  to  the  then  living  children  of 
his  adopted  daughter,  and  then  he  charges  this  last  named 
trast  upon  the  lands. 

By  the  sixth  clause  he  provides  that  the  grantee  shall 
keep  the  buildings  at  all  times  painted  and  in  as  good  re- 
pair and  condition  as  tliey  now  are,  that  she  shall  keep 
them  insured,  and  that  the  insurance  shall  be  assigned  to 
the  grantor  as  collateral  security  for  the  performance  of  the 
trusts  and  conditions  therein  named,  and  that  she  shall  also 
keep  the  taxes  and  assessments  on  the  lands  and  property 
paid  up.  And  then,  at  the  conclusion  of  the  deed,  super- 
added  to  all  these  repeated  attempts  to  charge  and  bind  the 
property  to  the  performance  of  these  trusts  and  conditions, 
the  grantor  further  provided  as  follows:— 

^^But  to  this  deed  there  is  this  additional  condition, 
viz. : — ^If  the  grantee  shall  fail  and  neglect  to  fulfill  any  of 
the  conditions  of  this  deed  specified  above  to  be  performed 
in  the  life  time  of  the  grantor,  and  he  should  decide  to 
avail  himself  of  such  breach  by  giving  notice  thereof  to  the 
grantee,  then  this  deed  shall  become  void ;  otherwise,  to  re- 
main in  full  force  forever." 

Under  the  facts  stated  in  the  finding  of  the  committee 
and  the  provisions  of  this  deed  Mary  Ann  McCarthy  was  a 
trustee  and  Blackman  a  ceBtui  que  trutt  of  the  rights  and 
interests  reserved  to  and  provided  for  Blackman  in  and  by 
the  deed.  She  and  her  husband,  by  their  own  volition, 
occupied  confidential  relations  as  to  the  disposition  of  his 
whole  property,  and  were. giving  him,  and  he  receiving  from 
them,  aid  and  advice  respecting  the  same,  and  from  their 
personal  and  family  relations  a  state  of  personal  confidence 
existed. 

This  being  the  state  of  affairs  on  the  9th  of  November, 
1881,  on  the  17th  day  of  the  same  month  Blackman  exe- 
cuted and  delivered  to  Mary  Ann  a  warranty  deed  of  all 
his  real  estate,  and  on  the  19th  he  executed  and  delivered 
to  her  a  bill  of  sale  of  all  his  personal  property.  These 
conveyances  were  without  consideration  and  are  claimed  as 
gifts. 
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Before  commenting  upon  the  peculiar  features  of  these 
last  conveyances  it  will  be  well  to  refer  to  some  of  the  doc- 
trines that  govern  cases  wherein  voluntary  dispositions  of 
property  have  been  claimed  by  the  trustee  against  the  bene- 
ficiary in  the  trust,  and  the  rules  that  guide  and  control 
courts  of  equity  as  to  gifts  by  persons  in  confidential,  ad- 
visory and  fiduciary  relations.  ^ 

In  the  tenth  edition  of  Story's  Equity  Jurisprudence,  vol. 
1»  §  807,  this  language  is  held : — "  Let  us,  in  the  next  place, 
pass  to  the  consideration  of  the  second  head  of  constructive 
frauds;  namely,  of  those  which  arise  from  some  peculiar 
confidential  or  fiduciary  relation  between  the  parties.  In 
this  class  of  cases  there  is  often  to  be  found  some  inter- 
mixture of  deceit,  imposition,  overreaching,  unconscionable 
advantage,  or  other  mark  of  direct  and  positive  fraud.  But 
the  principle  on  which  courts  of  equity  act  in  regard  thereto 
stands,  independent  of  any  such  ingredient,  upon  a  motive 
of  general  public  policy,  and  it  is  designed,  in  some  degree, 
as  a  protection  to  the  parties  against  the  effects  of  over- 
weening confidence  and  self-delusion  and  the  infirmities  of 
hasty  and  precipitate  judgment."  And  after  commenting 
upon  the  relation  of  parent  and  child,  attorney  and  client, 
guardian  and  ward,  the  author  proceeds  in  section  321  as 
follows : — *'  In  the  next  place,  with  regard  to  the  relation 
of  trustee  and  cestui  que  trust  or  rather  beneficiary.  In  this 
class  of  cas^s  the  'same  principles  govern  as  in  cases  of 
guardian  and  ward,  with  at  least  as  much  enlarged  liber- 
ality of  application  and  upon  grounds  quite  as  comprehen- 
sive. Indeed,  the  cases  are  usually  treated  as  if  they  wei-e 
identical.  A  trustee  is  never  permitted  to  partake  of  the 
bounty  of  the  party  for  whom  he  acts,  except  under  circum- 
stances which  would  make  the  same  valid  if  it  were  a  case 
of  guardianship."  And  in  section  819  the  author  quotes 
approvingly  the  language  of. Lord  Eldok.  "There  may 
not  be  (says  he)  a  more  moral  act,  one  that  would  do  more 
credit  to  a  young  man  beginning  the  world  or  afford  a 
better  omen  for  the  future,  than  if,  a  trustee  having  done 
his  duty,  the  cestui  que  trusty  taking  the  matter  into  his 
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fair,  serious  and  well-informed  consideration,  were  to  do  an 
act  of  bounty  like  this.  But  the  court  cannot  permit  it, 
xmless  quite  satisfied  that  the  act  is  of  that  nature,  for  the 
reason  often  given ;  and  recollecting  that,  in  discussing 
whether  it  is  an  act  of  rational  consideration,  an  act  of  pure 
volition  uninfluenced,  that  inquiry  is  so  easily  baffled  in  a 
court  of  justice,  that  instead  of  the  spontaneous  act  of  a 
friend  uninfluenced,  it  may  be  the  impulse  of  a  mind  misled 
by  undue  kindness,  or  forced  by  oppression ;  and  the  diffi- 
culty of  getting  property  out  of  the  hands  of  the  guardian 
or  trustee  thus  increased.  And,  therefore,  if  the  court  does 
not  watch  these  transactions  with  a  jealousy  almost  invin- 
cible, in  a  great  majority  of  cases  it  will  lend  its  assistance 
to  fraud,  where  the  connection  is  not  dissolved,  the  account 
not  settled,  everything  remaining  pressing  upon  the  mind 
of  the  party  under  the  care  of  the  guardian  or  trustee." 

And  in  section  311  it  is  stated  that  the  incapacity  of  a 
trustee  to  purchase  of  his  beneficiary  is  so  absolute  that 
the  cestui  que  trust  may  set  aside  the  transaction  at  his  own 
option. 

In  the  second  volume  of  Pomeroy's  Equity  Jurisprud- 
ence, section  955,  it  is  said : — "  The  single  circumstance 
now  to  be  considered  is  the  existence  of  some  fiduciary  re- 
lation, some  relation  of  confidence  subsisting  between  two 
parties.  No  mental  weakness,  old  age,  ignorance,  pecuniary 
distress,  and  the  like,  is  assumed  as  an  element  of  the  trans- 
action." And  in  section  957: — "There  are  two  classes  of 
cases  to  be  considered  which  are  somewhat  different  in 
their  external  forms,  and  are  governed  by  different  special 
rules,  and  which  still  depend  upon  the  single  general  prin- 
ciple.  The  first  class  includes  all  those  instances  in  which 
the  two  parties  consciously  and  intentionally  deal  and  nego- 
tiate with  each  other,  each  knowingly  taking  a  part  in  the 
transaction,  and  there  results  from  their  dealings  some  con- 
veyance, or  contract,  or  gift.  To  such  cases  the  principle 
literally  and  directly  applies.  The  transaction  is  not  neces- 
sarily voidable,  it  may  be  valid ;  but  a  presumption  of  its 
invalidity  arises,  which  can  only  be  overcome,  if  at  all,  by 
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clear  evidence  of  good  faith,  of  full  knowledge,  and  of  inde- 
pendent consent  and  action.  ♦  ♦  ♦  The  transactions  be- 
longing to  the  first  class  may  be  gifts,  or  agreements  and 
conveyances  upon  valuable  consideration.  The  principle  is 
applied  with  great  emphasis  and  rigor  to  gifts,  whether 
they  are  simple  bounties  or  purport  to  be  the  effects  of  liber- 
ality based  upon  antecedent  favors  and  obligations.*'  And 
applying  the  general  dictum  to  the  particular  case  of  trustee 
and  beneficiary  in  section  958: — "In  the  second  place, 
where  the  trustee  deals,  with  respect  to  the  trust,  directly 
with  his  beneficiary.  A  purchase  by  a  trustee  from  his 
cestui  que  trust,  even  for  a  fair  price  and  without  any  undue 
advantage,  or  any  other  transaction  between  them  by  which 
the  trustee  obtains  a  benefit,  is  generally  voidable,  and  will 
be  set  aside  on  behalf  of  the  beneficiary ;  it  is  at  least  primd 
fade  voidable  upon  the  mere  facts  thus  stated.  There  is, 
however,  no  imperative  rule  of  equity  that  a  transactioa 
between  the  parties  is  necessarily,  in  every  instance,  void- 
able. It  is  possible  for  the  trustee  to  overcome  the  pre- 
sumption of  invalidity.  If  the  trustee  can  show,  by  unim- 
peachable and  convincing  evidence,  that  the  beneficiary, 
being  sui  Juris,  had  full  information  and  complete  under- 
standing of  all  the  facts  concerning  the  property,  and  the 
transaction  itself,  and  the  pei-son  with  whom  he  was  deal- 
ing, and  gave  a  perfectly  free  consent,  and  that  the  price 
paid  was  fair  and  adequate,  and  that  he  made  to  the  bene- 
ficiary a  perfectly  honest  and  complete  disclosure  of  all  the 
knowledge  or  information  concerning  the  pi-operty  possessed 
by  himself,  or  which  he  might  with  reasonable  diligence 
have  possessed,  and  that  he  has  obtained  no  undue  or  in- 
equitable advantage,  and  especially  if  it  appears  that  the 
beneficiary  acted  in  the  transaction  upon  the  independent 
information  and  advice  of  some  intelligent  third  person 
competent  to  give  such  advice,  then  the  transaction  will  be 
sustained  by  a  court  of  equity.  The  doctrine  is  enforced 
with  the  utmost  stringency  when  the  transaction  is  in  the 
nature  of  a  bounty  conferred  upon  the  trustee,  a  gift  or 
benefit  without  full  consideration.    Such  a  transaction  will 
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not  be  sustained  unless  the  trust  relation  was  for  the  time 
being  completely  suspended,  and  the  beneficiary  acted 
throughout  upon  independent  advice  and  upon  the  fullest 
information  and  knowledge." 

In  Perry  on  Trusts,  vol.  1,  §  168,  the  general  rule  is 
stated  thus: — "Constructive  trusts  may  be  divided  into 
three  classes,  to  be  determined  according  to  the  circum- 
stances under  which  they  arise.  First,  trusts  that  arise 
from  actual  fraud  practised  by  one  man  upon  another. 
Second,  trusts  that  arise  from  constructive  fraud.  In  this 
second  class  the  conduct  may  not  be  actually  tainted  with 
moral  fraud  or  evil  intention,  but  it  may  be  contrary  to 
some  rule  established  by  public  policy  for  the  protection  of 
society.  Thus,  a  purchase  made  by  a  guardian  of  his  ward, 
or  by  a  trustee  of  his  cestui  que  trusty  or  by  an  attorney  of 
his  client,  may  be  in  good  faith,  and  as  beneficial  to  all 
parties  as  any  other  transaction  in  life ;  and  yet  the  incon- 
venience and  danger  of  allowing  contracts  to  be  entered 
into  by  parties  holding  such  relations  to  each  other  ^re  so 
great  that  courts  of  equity  construe  such  contracts  prima 
facie  to  be  fraudulent,  and  they  construe  a  trust  to  arise 
from  them." 

In  section  194: — "  At  law,  fraud  must  be  proved;  but  in 
equity  there  are  certain  rules  prohibiting  parties,  bearing 
certain  relations  to  each  other,  from  contracting  between 
themselves;  and  if  parties  bearing  such  relations  enter  into 
contracts  with  each  other,  courts  of  equity  presume  them 
to  be  fraudulent,  and  convert  the  fraudulent  party  into  a 
trustee.  And  herein  courts  of  equity  go  further  than 
courts  of  law,  and  presume  fraud  in  cases  where  a  court  of 
law  would  require  it  to  be  proved ;  that  is,  if  parties  within 
the  prohibited  relations  or  conditions  contract  between 
themselves,  courts  of  equity  will  avoid  the  contract  alto- 
gether without  proof,  or  they  will  throw  upon  the  party 
fitauding  in  this  position  of  trust,  confidence  and  influence, 
the  burden  of  proving  the  entire  fairness  of  the  transaction. 
Thus,  if  a  parent  buys  property  of  his  child,  a  guardian  of 
bis  ward,  a  trustee  of  his  cestui  que  trusty  an  attorney  of  his 
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client,  or  an  agent  of  his  principal,  equity  will  either  avoid 
the  contract  altogether  without  proof,  or  it  will  throw  the 
burden  of  provingthe  fairness  of  the  transaction  upon  the 
purchaser;  knd,  if  the  proof  fails,  the  contract  will  be 
avoided,  or  the  purchaser  will  be  construed  to  be  a  trustee 
at  the  election  of  the  other  party.  The  ground  of  this  rule 
is,  that  the  danger  of  allowing  persons  holding  such  rela- 
tions of  trust  and  influence  with  others  to  deal  with  them 
is  so  great  that  the  presumption  ought  to  be  against  the 
transaction,  and  the  person  holding  the  trust  or  influence 
ought  to  be  required  to  vindicate  it  from  all  fraud,  or  to 
continue  to  hold  the  property  in  trust  for  the  benefit  of  the 
ward,  cestui  que  trusty  or  other  person  holding  a  similar 
relation." 

In  section  195 : — "  These  principles  are  applied  in  their 
full  vigor  to  all  contracts  and  sales  between  trustee  and 
cestui  que  trust.  The  trustee  is  in  such  a  position  of  con- 
fidence and  influence  over  the  cestui  que  trust  that  the 
contract  or  bargain  will  either  be  void  or  he  will  be  a  con- 
structive trustee,  at  the  election  of  the  cestui  que  trusty 
unless  the  trustee  can  show  that  the  contract  was  entirely 
fair  and  advantageous  to  the  cestui  que  trust.  The  general 
rule  is,  that  the  trustee  shall  not  take  beneficially  by  gift 
or  purchase  from  the  cestui  que  trusty  even  although  the 
supposed  trustee  and  purchaser  is  a  mere  intermeddler  and 
not  a  regularly  recognized  trustee."  In  section  197  the 
author  declares  that  ^^  it  is  thus  seen  that  the  rule  against 
purchasing  by  trustees  amounts  almost  to  prohibition." 

The  decided  cases  support  these  doctrines  of .  equity 
stated  by  text  writers  to  the  fullest  extent,  and  in  all  cases 
where  a  contract  or  gift  is  claimed  adversely  to  the  bene- 
ficiary in  the  trust  relation,  as  cestui  que  trusty  client,  ward, 
&c.,  courts  of  equity  not  only  require  of  the  trustee,  attor- 
ney, guardian,  &c.,  the  most  ample  and  convincing  proofs 
of  the  entire  fairness  of  the  transaction,  and  possession  of 
full  information,  knowledge  and  intentional  action  on  the 
part  of  the  beneficiary,  after  competent  and  independent 
advice  and  deliberate   consideration,  but  courts  also  set 
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aside  such  contraqts  edcI  gifts  with  great  freedom,  either  as 
void  from  their  intrinsic  nature,  or  voidable  because  of  the 
absence  of  the  required  proofs  of  full  consideration,  de- 
liberate action,  independent,  intelligent  and  competent 
advice,  rational  design,  &c.  The  action,  gift,  contract,  &c., 
must  not  only  be  intentional  and  with  knowledge  enough 
on  the  part  of  the  beneficiary  to  care  for  his  ordinary 
affairs,  but  such  intentional  act  and  knowledge  must  bo 
characterized  by  these  other  elements  in  its  composition. 

This  presumption  of  inequality  in  dealing,  and  the  casting 
of  this  burden  of  proof  upon  the  cestui  que  trusty  guardian, 
attorney,  &c.,  arises  from  the  trust  relation  itself.  Cowee 
V.  OomeU  et  al.^  75  N.  York,  100.  In  Curran  v.  Belmontly^ 
8  H.  L.  Cas.,  742,  a  contract  was  set  aside  because  it  was 
"improvident,  and  hastily  carried  into  execution."  And 
see  remarks  of  Lord  Justice  Turner  in  Baker  v.  Monh^  4 
De  Gex,  Jones  &  Smith,  392.  In  Morgan  v.  Minett^  L..  R., 
6  Ch.  Div.,  648,  a  gift  by  client  to  solicitor  was  set  aside, 
and  Bacon,  V.  C,  said  that  the  rule  absolutely  prohibited 
such  gifts.  This  may  be  a  somewhat  stronger  statement 
of  the  rule  than  prevails  in  other  jurisdictions.  But  the 
settled  doctrines  of  equity  make  it  almost  impossible  that 
such  a  gift  can  prevail. 

The  case  of  Savey  v.  King^  6  H.  L.  Cas.,  655,  (Cran- 
WORTH,  L.  C),  was  of  a  gift  by  a  son  after  arriving  at  full 
age  to  his  father.  The  father  Wiis  required  "  to  justify  what 
has  been  done ;  to  show,  at  all  events,  that  the  son  was 
really  a  free  agent,  that  he  had  adequate  independent  ad- 
vice, that  he  was  not  taking  an  imprudent  step  under  paren- 
tal influence,  and  that  he  perfectly  understood  the  nature 
and  extent  of  the  sacrifice  he  was  making,  and  that  he  was 
desirous  of  making  it.'' 

In  Bhodes  v.  Bate^  1  Ch.  App.  Cases,  257,  the  language 
of  the  court  is : — "  I  take  it  to  be  a  well-established  princi- 
ple of  this  court  that  persons  standing  in  a  confidential  re- 
lation towards  others,  cannot  entitle  themselves  to  hold 
benefits  which  those  others  may  have  conferred  upon  them, 
unless  they  can  show  to  the  satisfaction  of  the  court  that 
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the  persons  by  whom  the  benefits  have  been  conferred  had 
competent  and  independent  advice  in  conferring  them. 
This,  in  my  opinion,  is  a  settled  'general  principle  of  the 
court,  and  I  do  not  think  that  either  the  age  or  capacity  of 
the  person  conferring  the  benefit,  or  the  nature  of  the  ben- 
efit conferred,  aflfects  this  principle.  Age  and  capacity  are 
considerations  which  may  be  of  great  importance  in  cases 
in  which  the  principle  does  not  apply ;  but  I  think  they  are 
but  of  little  if  any  importance  in  cases  to  which  the  prin- 
ciple is  applicable.  They  may  afford  a  sufficient  protection 
in  ordinary  cases,  but  they  can  afford  but  little  protection 
in  cases  of  influence  founded  upon  confidence*" 

The  case  of  Archer  v.  Hudson,  7  Beavan,  560,  was  of  a 
gift  by  a  niece,  who  had  just  come  of  age,  to  her  uncle,  who 
was  regarded  as  standing  in  loco  parentis.  It  is  there  said 
that  the  court  "will  take  care  (under  the  circumstances  in 
which  the  parent  and  child  are  placed  before  the  emanci- 
pation of  the  child)  that  such  child  is  placed  in  such  a 
position  as  will  enable  him  to  .form  an  entirely  free  and  un- 
fettered judgment,  independent  of  any  sort  of  control." 
See  also  Maitland  v.  Backhouse^  16  Sim.,  58. 

The  case  of  Anderson  v.  Mstoorth,  8  Giflf.,  164,  illus- 
trates the  extent  and  rigor  of  application  of  the  doctrine 
in  England.  A  voluntary  deed  made  by  a  woman  "  of  about 
seventy  years  of  age  and  not  incompetent,  was  set  aside 
after  her  death  for  the  reason  that  the  deed  was  improvident, 
and  because  it  did  not  appear  affirmatively  that  she  under- 
stood the  whole  nature  and  effect  of  the  deed.  This  decree 
was  made  after  the  death  of  the  grantor  and  in  favor  of 
volunteers,  and  although  the  court  found  Hhat  Elizabeth 
Marston  (the  grantor)  certainly  had  a  distinct  intention  to 
give  her  property  to  Mary  Elsworth,  who  takes  it  by  this 
deed  to  the  exclusion  of  all  other  persons.'  " 

In  all  these  classes  of  cases  when  such  contracts  and  gifts 
are  set  aside,  it  is  assumed  that  the  intent  to  make  them 
exists.  But  the  question  is  not  **  whether  she  knew  what 
she  was  doing,  had  done,  or  proposed  to  do,  but  how  the 
intention  was  produced."      Lord  Eldon  in  Huguenin  v. 
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Boseley^  14  Ves.,  800,  PrimA  facu  a  purchase  by  a  trustee 
from  his  etttui  que  tru$t  canuot  stand.  Spencer^ $  Appeal^  80 
Penn.  St.,  882 ;  Smith,  Exr.  v.  TownBhend,  27  Md.,  868.  In 
cases  of  contract  between  attorney  and  client  it  is  said  in 
Dunn  v.  Record,  63  Maine,  19,  adopting  the  language  of 
Judge  Stoby: — "The  burden  is  upon  the  purchaser  and 
not  upon  the  client  to  establish  the  perfect  fairness,  ade- 
quacy, and  equity  of  the  transaction."  The  transaction 
must  be  fair  and  equitable,  and  the  client  must  be  fully 
informed  of  the  nature  and  ei|ect  of  the  contract,  sale,  gift, 
&c.    Kisling  v.  Shaw,  88  Cal.,  440. 

The  books  are  full  of  cases  holding  substantially  the  same 
language. 

Can  the  deed  of  November  17th  and  the  bill  of  sale  of 
the  loth  be  vindicated,  tested  by  these  rules? 

These  conveyances,  regarded  as  they  evidently  were  as 
one  transaction,  were  a  voluntary  conveyance  of  all  the 
grantor's  property  to  another.  It  is  said  in  Anderson  v. 
Ehworth,  8  Giff.,  169 : — "  Nothing  could  be  more  improvi- 
dent than  for  a  woman  at  her  time  of  life  to  dispose  of  the 
whole  of  her  property  so  as  to  leave  for  herself  nothing. 
No  doubt  the  gift  was  to  a  person  with  whom  she  was  living 
and  who  was  kind  to  her." 

Did  the  grantor  and  donor  *'  fully  understand  the  nature 
and  effect  of  the  transaction  ?  "  He  had  but  eight  days 
before  made  an  entirely  different  disposition  of  his  property, 
for  the  purpose  of  arranging  with  his  wife,  and  not  as  a 
gift,  whereby  his  property  was  secured  for  his  own  use,  and 
for  the  ultimate  benefit  of  the  children  of  his  adopted 
daughter,  by  which  his  interests  were  fully  protected  by  a 
large  number  of  carefully  dmwn  provisions,  having  the 
interests  of  himself  and  those  children  in  view,  charging 
all  his  property  with  these  trusts  and  conditions  ;  and  not- 
withstanding all  the  controlling  inferences  to  be  drawn 
therefrom,  it  is  said  that  he  within  these  eight  days  volun- 
tarily released  all  of  these  safeguards,  gave  away  his  power  to 
provide  for  himself  in  his  old  age  so  carefully  provided  for 
in  the  first  deed,  relinquished  all  idea  of  providing  for  the 
Vol.  Lin.— 21 
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natural  objects  of  his  boanty,  the  children  of  his  adopted 
daughter,  who  occupied  so  prominent  a  part  of  his  well 
considered  scheme  embraced  in  the  first  deed,  and  in  ad 
dition  made  this  voluntary  conveyance  to  the  same  person 
whom  he  had  but  just  before  controlled  by  so  many  prudently 
devised  stipulations  and  conditions. 

Moreover,  it  is  found  that  the  grantee  and  her  husbahd 
have  no  other  property  except  this  so  conveyed  to  them. 
Intrinsically  viewed,  could  anything  be  more  irrational  than 
to  say  that  the  grantor  did  tfiis  thing  with  full  knowledge 
and  with  a  settled  intent? 

There  is  absolutely  nothing  in  the  case  to  indicate  any 
real  change  of  mind  on  the  part  of  the  grantor  as  to  the 
disposition  of  his  estate.  Is  it  to  be  believed  that  this 
miserly  and  penurious  old  man  would,  under  any  circum- 
stances, voluntarily  and  intentionally  give  away  all  his 
property,  and  especially  that  he  did  so  on  November  17th 
after  so  distinctly  declaring  his  contrary  intent  by  the  deed 
of  November  9th? 

But  it  is  said  that  the  committee  find  that  these  convey- 
ances were  voluntarily  made,  and  without  importunity  from 
any  one;  that  Blackman  had  sufficient  mental  capacity  to 
transact  business,  and  that  he  understood  the  business  he 
was  doing. 

As  a  matter  of  course  the  gift  was  voluntary ;  that  is  the 
assumption  in  all  cases  of  this  character.  But  was  it  fair, 
equitable,  made  upon  competent  and  adequate  advice,  and 
looking  at  all  the  facts  and  circumstances?  Did  these  con- 
veyances embody  his  real  intent  ? 

He  was  feeble  in  body,  and  greatly  excited  for  fear  of 
losing  his  property  because  of  threatened  litigation.  Has 
this  trustee,  this  donee  of  trust  property,  shown  to  the  sat- 
isfaction of  a  court  of  equity  that  this  gift  was  not  the  result 
of  his  feebleness  and  of  the  condition  of  his  mind  greatly 
excited  over  the  contemplated  loss  of  his  property?  Why 
this  great  excitement  at  the  prospective  loss  of  his  property 
if  all  he  desired  was  to  rid  himself  of  its  burden  ? 

Additionally^  the  conduct  of  all  these  parties  for  a  long 
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time  after  these  conveyances  indicates  clearly  that  the  real 
intent  of  this  transfer  was  not  a  gift,  for  it  is  found  that 
•*  the  receipts  from  the  store  and  tin  shop,  and  the  rents 
from  tenements  on  said  property,  were  paid  to  Blackman, 
and  the  bnsiness  of  said  store  and  tin  shop  down  to  the 
time  of  this^  action  were  conducted  by  Blackman."  In  a 
word,  all  the  parties  have  at  all  times  treated  this  property 
as  if  these  conveyances  were  inoperative,  and  as  if  Blackman 
was  the  real  owner.  This  is  wholly  at  war  with  the  theory 
that  it  was  a  fair«  free  gift,  made  upon  full  knowledge  and 
information. 

Mary  Ann  McCarthy,  the  donee,  took  part  in  the  trans- 
actions that  resulted  in  this  so-called  gift.  She  was  a  party 
to  them,  and  assisted  in  the  consumniation  of  some  of  the 
details  of  the  transaction  after  the  first  deed.  She  was  in 
the  full  confidence  of  Blackman,  the  trust  relation  continued 
both  as  a  presumption  of  law  and  as  a  matter  of  fact,  and 
now  this  donee  of  a  trust  estate  says  she  can  hold  the  trust 
property  because  she  did  not  advise  the  gift,  but  that  it  was 
made  through  the  advice  and  influence  of  one  Michael  Ken- 
ney,  *'  a  Michigan  lawyer."  There  is  no  such  finding  in  the 
case,  and  it  is  only  by  inference  that  this  is  claimed.  But 
courts  of  equity  will  not  resort  to  inferences  to  find  facts 
not  expressly  found  to  sustain  gifts  of  this  kind.  The  bur- 
den of  proof  is  on  the  donee  to  prove  clearly  and  satisfac- 
torily all  things  essential  to  sustain  the  gift. 

Plainly  the  advice  of  Kenney  to  Blackman,  if  such  advice 
was  acted  upon,  was  wholly  incompetent  and  inadequate, 
unless  there  are  other  reasons  than  those  appearing  in  the 
case ;  and  if  there  are  other  facts  and  reasons  tending  to 
sustain  this  gift  the  donee  must  prove  them. 

Even  if  it  should  be  admitted  that  the  dealings  of  Ken- 
ney with  Blackman  constituted  the  independent  advice 
so  strongly  insisted  upon  in  the  books,  and  even  if  that 
advice  had  been  competent  and  adequate,  she  fails  to  fill 
the  measure  of  proof  requisite  as  to  the  fairness  and  equity 
of  the  gift;  and  certainly  the  evidence  as  to  a  real  intent 
to  deliberately  and  freely  give  is  weak,  doubtful  and  unsat- 
isfactory. 
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If  it  should  be  admitted  that  on  the  17th  of  November 
Blackman  intended  to  give,  absolutely  and  freely,  this  prop- 
erty to  Mary  Ann  McCarthy,  the  fact  that  he  had  so  radic- 
ally changed  his  mind  since  he  executed  the  deed  of  the  9tb 
not  only  in  respect  to  his  personal  interests  and  future  life, 
but  with  reference  to  the  other  objects  of  his  bounty,  would, 
when  taken  in  connection  with  his  miserly  and  penurious 
disposition,  and  the  state  of  great  excitement  that  he  was 
in,  indicate  strongly  that  be  was  incapable  of  appreciating 
the  actual  condition  of  himself  and  his  property,  and  the 
relations  of  himself  to  that  property  and  to  those  whom  he 
so  shortly  before  intended  should  be  joint  beneficiaries  with 
her ;  and  under  either  hypothesis  the  gift  cannot  prevail. 

The  finding  of  the  committee  that  he  had  sufficient  mental 
capacity  to  transact  business,  and  that  he  understood  the 
business  he  was  doing,  is  not  conclusive  upon  the  question 
of  intent,  and  is  too  brief,  narrow  and  inconclusive ;  for 
this  language  is  used  in  connection  with  references  to  his 
ordinary  business;  and  even  if  he  did  know  that  he  was 
exeputing  a  warranty  deed  and  bill  of  sale,  there  is  no  evi- 
dence that  he  fully  realized  the  whole  scope  and  effect  of 
his  acts. 

It  is  claimed  on  the  part  of  the  defendants  that  the  con- 
veyances made  by  Blackman  were  made  to  evade  a  threat- 
ened attachment  of  his  property  in  a  suit  to  be  brought  by 
his  wife  for  her  support,  and  that,  even  though  the  case  be 
one  where  in  other  circumstances  a  court  of  equity  would 
set  aside  the  conveyances,  yet  it  will  not  lend  its  aid  to  a 
party  to  recover  property  conveyed  away  for  such  a  purpose. 

It  is  a  well  settled  rule  that  where  a  debtor  understand- 
ingly  and  deliberately  conveys  away  his  property  to  defraud 
or  hinder  his  creditors,  a  court  of  equity  will  not  lend  him 
its  aid  to  recover  the  property  back.  But  this  is  a  defense 
which  it  is  certainly  very  inequitable  for  these  defendants 
to  make,  standing  as  they  do  in  a  confidential  relation  to 
the  grantor.  It  is  not  perhaps  an  established  qualification 
of  the  rule  mentioned,  that  a  person  who,  in  retaining  prop- 
erty conveyed  to  him,  is  himself  guilty  of  a  fraud,  cannot 
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avail  himself  of  the  prior  fraud  of  the  grantor  for  the  pur- 
pose of  keeping  the  property,  but  such  a  qualification  of 
the  rule  is  at  least  implied  in  Railroad  Company  v.  Durante 
95  U.  S.  Reps.,  579,  and  Byington  v.  Moore^  62  Iowa,  470. 
Such  a  qualification  seems  a  reasonable  one.  However  this 
may  be,  we  think  the  case  does  not  come  within  the  appli- 
cation of  the  general  rule  for  another  and  perhaps  more 
decisive  reason.  In  the  first  place,  it  is  not  found  that 
Blackraan  made  the  conveyances  to  avoid  the  threatened 
suit.  It  is  only  found  that  "his  wife  had  contracted  debts 
in  his  name  without  his  knowledge  and  was  threatening  suit 
for  support ; "  and  that  "  these  things,  together  with  the 
complaint  for  divorce  and  attachment  for  alimony,  greatly 
excited  liim,  and  he  was  in  great  fear  that  he  was  going  to  lose 
his  property."  This  is  hardly  equivalent  to  a  finding  that  he 
made  the  conveyances  to  evade  the  claims  of  his  wife  or  of  his 
creditors.  In  the  next  place  he  was  in  a  state  of  great  ex- 
citement. The  facts  detailed  show  the  agitated  condition 
of  his  mind.  The  divorce  suit  and  attachment  for  alimony 
was  a  matter  gone  by  and  settled,  but  which  yet  contributed 
to  the  disturbance  of  his  mind.  It  had  previously  been 
found  that  he  was  in  feeble  health,  and  an  old  man.  In 
these  circumstances,  what  he  did  in  his  excited  state  of 
mind,  in  really  a  panic,  ought  hardly  to  be  regarded  as  done 
with  a  deliberate  intent.  It  was  the  hasty  and  inconsider- 
ate work  of  a  mind  somewhat  broken  at  the  best,  easily 
agitated,  and,  by  the  agitation,  thrown  off  its  balance.  .  We 
think  that,  in  the  circumstances,  the  conveyances  should 
not  be  treated  as  conveyances  in  fraud  of  creditors,  and 
that  the  court  should  not  make  it  a  ground  for  refusing  its 
aid  to  recover  the  property  back. 

In  conclusion,  we  think  it  apparent  that  this  gift  of  a  ce%tui 
que  trust  to  the  trustee  was  improvident  and  irrational, 
hastily  made,  not  upon  due  consideration,  nor  with  compe- 
tent, independent  advice;  wanting  the  elements  of  fairness 
and  equity,  that  the  presence  of  a  real  intent  to  give  freely 
and  deliberately  is  not  proved,  or  that  he  was  mentally  un- 
able to  make  a  valid  gift  to  his  trustee. 
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The  plaintiff  remonstrated  against  the  acceptance  of  the 
report  of  the  committee  because  ^'  it  was  in  evidence  and 
not  contradicted  that  Kenney,  a  Michigan  lawyer,  advised 
Blackman  that  the  trust  deed  was  good  for  nothing,  ♦  ♦  ♦ 
and  that  the  subsequent  conveyances,  to  wit,  the  deed  of 
gift  and  the  bill  of  sale,  were  executed  under  the  advice  of 
Kenney,  and  that  Blackman  was  made  to  believe,  and  did 
believe,  that  these  conveyances  were  necessary  to  enable  his 
counsel  to  obtain  proper  relief  from  the  threatened  acts, 
&c;  but  the  committee  made  no  finding  upon  the  subject^*' 
To  this  statement  in  the  remonstrance  the  defendants  de- 
murred, thereby  not  denying  the  accuracy  of  the  statement. 

Assuming,  then,  that  the  committee  did  refuse  to  so  find, 
it  must  have  been  on  the  theory  that  it  was  not  important; 
and  it  is  upon  this  theory  that  the  court  below  went  in  over- 
ruling the  remonstrance.  If  that  advice,  as  claimed,  was 
given,  and  Blackman  did,  in  fact,  make  these  last  convey- 
ances, not  for  the  purpose  of  making  a  gift  to  Mary  Ann 
McCarthy,  but,  being  so  advised,  in  order  to  obtain  relief 
from  threatened  litigation,  then  that  fact  is  conclusive 
against  the  validity  of  this  gift ;  for,  as  has  been  said  so 
often,  unless  the  gift  is  really  and  freely  made,  with  the 
real,  deliberate  intent  to  give,  the  transaction  cannot  be 
sustained.  The  committee  should  have  found  one  way  or 
the  other  on  this  subject,  if  there  was  evidence  in  the  case 
pertinent  thereto  and  a  finding  was  claimed,  and  this  is  al- 
leged in  the  remonstrance,  and,  for  the  purposes  of  this  case, 
admitted. 

The  court  erred  in  overruling  this  part  of  the  remon- 
strance; but  it  is  understood  upon  the  argument  of  this 
case  that  the  plaintiff  now  only  seeks  to  set  aside  the  deed 
of  November  17th  and  bill  of  sale  of  November  19th ;  and 
as  we  are  of  opinion  that,  upon  the  facts  found  and  stated 
in  the  committee's  report,  those  conveyances  must  be  set 
aside,  the  judgment  of  the  Superior  Court  is  reversed. 

In  thi^  opinion  the  other  judges  concurred. 
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SUPREME  COURT  OF  ERRORS, 

HELD  AT  HARTFORD,  FOR  THE  COUNTIES  OF 

HARTFORD,  WINDHAM,  LITCHFIELD, 

MIDDLESEX  AND  TOLLAND, 

ON  THE  FIRST  TUESDAY  OF  OCTOBER,  1886. 

Present, 
Pabk,  C.  J.,  Carpbmter,  Pardee,  Loomis  and  Grakgeb,  Js. 


The  Shaler  &  Hall  Quarry  Company  vs.  Calvin  C. 
Campbell  and  another. 

Under  the  role  of  court,  that  where  a  case,  referred  to  an  auditor  or  com- 
mittee, runs  from  term  to  term  by  continuance,  such  auditor  or 
committee  ''will  be  re-appointed  witliout  a  formal  motion  bj  either 
party,  and  the  clerk  may  make  the  necessary  entries  therefor  without 
any  special  order  of  the  court,"  the  omission  of  the  derk  to  make 
the  entry  on  his  docket  does  not  affect  the  case.  The  re-appointment , 
is  made  by  the  law,  and  the  clerk's  omission  is  only  a  clerical  one,  that 
can  be  corrected  at  any  time  afterwards. 

Hut  a  re-appointment  is  not  necessary.    The  case  stands  referred  to  such 
«  auditor  or  committee  until  the  appointment  is  directly  or  impliedly  re- 
voked by  the  court. 

Questions  of  adjournment,  before  auditors  and  committees,  are,  as  in 
courts,  a  matter  of  discretion  ;  and  in  the  absence  of  conduct  that  in- 
dicates corruption  or  fraud,  or  a  prejudice  or  unfairness  that  are 
equivalent  to  fraud,  their  action  in  the  matter  is  final  and  cannot  be 
reviewed. 

[Argued  October  6th— decided  October  23d,  1885.] 

Assumpsit,  upon  the  common  counts;  brought  to  the 
Superior  Court  in  Middlesex  County.  The  case  was  referred 
to  a  committee,  who  heard  it  and  made  his  report,  finding  the 
Usue  for  the  plaintiffs.  The  defendants  remonstrated  against 
the  acceptance  of  the  report.    The  court  (JPhelps^  J.)  over- 
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ruled  the  remonstrance,  accepted  the  report,  and  rendered 
judgment  for  the  plaintiffs.  The  defendants  appealed  to 
this  court.    The  case  is  sufficiently  stated  in  the  opinion. 

A.  B.  Crafti^  for  the  appellants. 

S.  L.  Warner^  for  the  appellees. 

Gbakgeb,  J. — ^This  case  is  an  action  of  assumpsit,  with 
the  common  counts,  brought  under  the  old  practice.  It 
was  brought  to  the  Superior  Court  in  1872,  was  continued 
from  term  to  term  until  1878,  when  it  was  referred  tor  C. 
C.  R.  Yinal,  Esq.,  as  a  committee,  who  heard  the  case  in 
February,  1885,  and  made  his  report  to  the  court  then  in 
session.  The  defendants  remonstrated  against  the  accept- 
ance of  the  report,  but  the  court  overruled  the  remon- 
strance, accepted  the  report,  and  rendered  judgment  for  the 
plaintiffs.    The  defendants  appealed  to  this  court. 

The  reasons  of  appeal  are  substantially  those  set  up  in 
the  remonstrance,  and  though  put  in  a  variety  of  forms, 
may  be  stated  briefly  as  follows:-— 

1.  That  the  committee  had  no  authority  to  act. 

2.  That  the  committee  erred  in  refusing  the  defendants' 
request  for  an  adjournment. 

8.  That  the  committee  erred  in  receiving  evidence. 

As  to  the  first  point.  The  finding  is  that  the  committee, 
after  the  fii*st  appointment  in  1878,  which  it  is  admitted 
was  in  all  respects  a  legal  one,  "  was  not  subsequently  re- 
appointed, and  no  entry  was  made  on  the  written  docket  ot 
the  court  after  that  term  showing  that  be  had  been  re- 
appointed, but  his  name  was  regularly  entered  as  committee 
in  the  printed  term  dockets  of  each  succeeding  term.'' 

The  printed  term  docket  of  which  every  lawyer  practic- 
ing in  that  court  had  a  copy,  gave  notice  to  all  parties  in- 
terested of  the  fact  that  Mr.  Yinal  was  a  committee  in  the 
case  and  was  all  the  information  needed  by  either  party  to 
enable  him  to  take  measures  for  having  the  case  heard  by 
the  committee.    But  without  relying  on  this  docket  as 
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taking  the  place  in  law  of  the  regular  permanent  docket,  or 
as  giving  validity  to  the  continued  tenure  of  the  committee- 
ship by  Mr.  VinaU  it  is  suflScient  that  he  had  been  in  the 
first  instance  legally  appointed,  and  that  he  had  not  been 
removed  by  the  court  or  superseded  by  any  other  appointee, 
or  the  case  disposed  of  in  any  other  way.  Where  an 
auditor  or  committee  is  once  legally  appointed,  and  the 
case  runs  from  term  to  term  by  continuance,  the  auditor  or 
committee  remains  such  and  the  case  continues  to  stand 
referred  until  the  appointment  is  directly  or  impliedly  re- 
voked by  the  court.  An  actual  re-appointment  at  every 
term  of  the  court  is  not  necessary.  The  failure  of  both 
parties  to  bring  the  matter  to  the  attention  of  the  court  is 
an  acquiescence  on  the  part  of  both  in  the  continuance  of 
the  auditorship  or  committeeship.  A  rule  of  court  was 
adopted  in  1879  that  in  a  suit  referred  to  an  auditor  or 
committee  ^^such  auditor  or  committee  will  be  re-appointed 
without  a  formal  motion  by  either  party  and  the  clerk  may 
make  the  necessary  entries  therefor  without  any  special 
order  of  the  court."  There  had  been  a  rule  substantially 
like  this  adopted  in  1859,  and  for  many  years  before  this 
had  been  the  general  practice  in  the  courts  of  the  state. 

It  is  claimed  on  the  part  of  the  defendants  that  this  rule 
implies  that  unless  the  clerk  makes  the  entry  of  re-appoint- 
ment in  his  docket  there  is  no  proof  of  re-appointment  and 
consequently  no  re-appointment,  the  rule  authorizing  the 
clerk  to  enter  such  re-appointment  on  his  docket  without 
action  on  the  part  of  the  court,  but  not  dispensing  with 
such  entry  by  the  clerk.  But  the  case  is  one  of  a  re- 
appointment made  by  the  law,  and  simply  of  a  failure  of 
the  clerk  to  enter  up  the  re-appointment.  But  such  a 
clerical  omission  can  always  be  corrected,  and  the  clerk 
would  have  the  right  to-day  to  supply  the  needed  record. 
There  is  nothing  in  this  reason  of  appeal. 

As  to  the  second  reason.  It  is  a  well  settled  rule  that 
all  questions  of  adjournment,  or  of  the  continuance  of  a 
case,  where  there  is  no  provision  of  statute  determining  the 
matter,  are  questions  for  the  discretion  of  the  court  and 


Digitized  by  VjOOQ IC 


63    8301 
50    497 


330  HARTFORD  DISTRICT. 

Town  of  Veraon  r.  Town  of  Ellington. 

can  not  be  made  the  subjects  of  error.  And  the  same  rule 
applies  to  auditors  and  committees.  And  it  does  not  affect 
the  case  that  the  question  in  the  particular  case  is  one  oS 
grave  importance  to  the  party  asking  for  an  adjournment 
or  delay,  and  that  he  seems  to  have  been  harshly  treated  in 
refusing  it.  In  the  absence  of  conduct  on  the  part  of  the 
triers  that  indicates  corruption  or  fraud,  or  a  prejudice  or 
unfairness  that  are  equivalent  to  fraud,  their  action  in  the 
matter  is  final  and  can  not  be  reviewed. 

As  to  the  third  reason.  It  appears  that  the  claim  of  the 
plaintiffs  did  not  depend  on  the  accuracy  of  the  ehtries  on 
their  account  book,  regarded  as  original  entries.  They 
presented  their  claim  in  a  bill  of  particulars,  and  the  wit- 
ness was  asked  whether  that  was  a  correct  statement  and 
whether  the  goods  therein  mentioned  were  actually  de- 
livered.    There  can  be  no  objection  to  this  evidence. 

In  regard  to  the  evidence  claimed  by  the  defendants,  that 
a  receipt  was  given  for  payment  made  for  some  of  the 
articles  mentioned  in  the  bill  of  particulars,  the  court  finds 
expressly  that  it  did  not  appear  that  the  receipt  was  for 
the  same  articles. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


The  Town  of  Vbenon  vs.  The  Town  of  Ellington. 

D,  an  alien,  came  to  the  defendant  town  to  reside  and  was  there  natural- 
ized and  made  a  voter  in  1850,  and  for  six  years  thereafter  supported 
himself  and  family  there  and  paid  his  taxes.  Whether  he  acquired  a 
legal  settlement  there:    Qucere. 

By  his  naturalization  he  became  a  citizen  of  the  United  States  and  of  this 
state  and  by  his  subsequent  residence  in  the  defendant  town  became 
an  inhabitant  of  that  town. 

From  the  defendant  town  he  removed,  as  an  inhabitant  of  tliat  town,  to 
tlie  plaintiff  town  in  1806,  where  he  resided  imtil  his  death  in  1870, 
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tapporting  himself  and  family  and  paying  his  taxes.    Held  that  he 
acquired  a  settlement  in  the  plaintiff  town. 

lArgued  October  6th— decided  October  28d,  1885.] 

Action  to  recover  for  supplies  furnished  to  a  pauper, 
claimed  to  belong  to  the  defendant  town ;  brought  to  the 
Superior  Court  in  Tolland  County,  and,  on  a  finding  of  the 
facts,  reserved  for  the  advice  of  this  court.  The  case  is 
fully  stated  in  the  opinion. 

M.  JR.  Westy  for  the  plaintiff. 

D.  Marcy^  for  the  defendant. 

Pabdeb,  J.  John  Dunn,  an  alien,  came  to  Ellington, 
where  he  was  naturalized  and  made  an  elector  in  1859;  and 
there  he  continued  to  reside  until  1866  when  he  removed 
to  Vernon.  In  this  last  town  he  was  made  a  vbter,  and 
continued  to  reside  until  his  death  in  1876.  In  both  places 
he  supported  himself  and  family  and  paid  the  taxes  assessed 
against  him. 

Lizzie  Dunn,  the  pauper  in  question,  is  his  daughter,  and 
was  born  in  Ellington ;  she  was  ten  years  of  age  when  her 
father  died.  She  has  never  acquired  a  settlement  in  her 
own  right.  She  came  to  want  in  Vernon  in  1884.  That 
town  furnisJied  support  to  her,  but  claims  that  her  settle- 
ment is  in  Ellington,  and  sues  for  repayment  of  the  money 
expended. 

For  the  purposes  of  this  case  we  may  say  that  formeily 
the  statute  divided  persons  into  three  classes  for  pauper 
purposes. 

First.  Aliens,  or  those  not  inhabitants  of  this  or  any  other 
state  or  territory  or  district  of  the  United  States,  who  may 
come  to  reside  in  any  town  in  this  state.  These  could  gain 
a  settlement  only  by  a  vote  of  the  inhabitants  or  consent  of 
the  civil  authority  and  selectmen. 

Second.  Inhab  tants  of  some  state,  territory  or  district 
of  the  United  States,  other  than  this  state,  who  may  come  to 
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reside  in  any  town  in  this  state.  These  could  gain  a  settle- 
ment only  by  admission,  as  provided  for  the  previous  class, 
after  a  year*8  residence  in  the  town,  or  by  the  ownership  in 
fee  of  real  estate  of  the  value  of  $334,  free  from-  incum- 
brance, for  the  period  of  one  year,  the  title  if  by  deed  being 
a  matter  of  record  during  that  time. 

Third.  Inhabitants  of  some  other  town  in  this  state. 
These  could  gain  a  settlement  in  one  of  three  ways:  by 
admission,  as  provided  for  the  first  class ;  by  owning  and 
possessing  real  estate  for  one  year  of  the  value  of  one 
hundred  dollars,  free  of  incumbrance ;  or  by  six  years  resi- 
dence, without  becoming  chargeable  or  neglecting  to  pay 
taxes. 

John  Dunn,  the  father,  came  to  Ellington  as  a  member  of 
the  firat  class.  Neither  the  inhabitants  by  vote,  nor  the 
civil  authority  and  selectmen  by  consent,  conferred  a  settle- 
ment upon  him.  But  we  are  asked  to  say  that  naturaliza- 
tion, followed  by  six  years  of  continuous  self-supporting  and 
tax-paying  residence  there,  is  the  legal  equivalent  of  either 
of  the  statutory  requisites  for  that  class,  and  of  its  own 
force  gave  him  a  settlement  there;  that  he  went  into  Ver- 
non as  a  person  having  a  settlement  in  Ellington,  a  member 
of  the  third  class,  and  consequently  by  his  six  years  of 
continuous  self-supporting  and  tax-paying  residence  in  Ver- 
non, there  acquired  a  new  settlement.  In  Bridgeport  v. 
Trumbullj  87  Conn.,  486,  and  in  New  Hartford  v.  Canaan^ 
52  Conn.,  158,  this  court  approached  the  question  whether 
to  the  two  statutory  methods  of  acquiring  a  settlement  it 
would  add  a  third,  a  judicial  one,  and  in  both  cases  refrained 
from  an  affirmative  answer ;  and  we  refrain  now,  a  decision 
not  being  necessary  to  the  determination  of  this  case.  But 
by  his  naturalization  John  Dunn  became  a  citizen  of  the 
United  States  and  of  this  state,  and  by  his  subsequent  resi- 
dence in  Ellington  he  became  an  inhabitant  of  that  town, 
and  as  such  went  thence  to  Vernon  as  a  member  of  the  third 
class,  and  there  had  a  continuous,  self-supporting  and  tax- 
paying  residence  during  six  years,  thus  complying  with  the 
statutory  requirements  for  a  settlement;  and  this  he  im* 
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parted  to  his  daughter,  the  pauper;   and  with  her  it  re- 
mains. 

The  Superior  Court  is  advised  to  render  judgment  for  the 
defendant. 

In  this  opinion  the  other  judges  concurred. 


HiTBEET  B.  Gates  v$.  The  Boston  &  New  York  Air 
Line  Railroad  Company  and  others. 

Where  a  railroad  company  is  chartered  with  power  to  take  private  prop- 
erty and  to  construct  and  operate  ita  road,  the  authority  given  is  in  the 
first  instance  permissive  merely,  and  no  obligation  rests  upon  the  com- 
pany to  exercise  the  powers  granted. 

But  where  the  company  has  taken  private  property  and  constructed  its 
road,  it  has  come  under  an  obligation  to  carry  into  effect  the  objects 
of  its  charter,  and  its  capital  stock,  franchises  and  property  stand 
charged  primarily  with  this  public  trust. 

Where  such  a  company  is  empowered  to  issue  bonds  and  secure  them  by  a 
mortgage  of  its  franchise  and  aU  its  property,  the  mortgagees  take  the 
mortgage  subject  to  this  trust. 

Where  such  a  company  fails  and  the  mortgage  has  to  be  foreclosed,  the 
legislature  has  full  power  to  authorize  the  bondholders,  by  a  vote 
of  a  majority,  and  with  an  equal  opportunity  to  all,  to  reorganize 
as  a  new  corporation,  with  the  rights  of  the  old  corporation,  such 
authorized  action  being  merely  a  mode  of  securing  the  performance  of 
the  paramount  public  trust. 

And  a  dissenting  minority  have  no  private  rights  that  can  be  successfully 
asserted  against  such  action. 

Where  a  mortgage  was  given  to  secure  a  large  amount  of  coupon  bonds 
which  were  to  run  twenty  years,  and  contained  a  provision  that  they 
might  be  considered  due  by  any  bondholder  on  default  of  interest  for 
six  months  and  that  the  mortgage  might  then  be  forecloaod,  it  was 
held  that  each  bondholder  took  his  bond  subject  to  this  tight  of 
his  co-bondholders,  and  could  not,  by  electing  not  to  have  his  own 
bond  become  due,  obstruct  the  action  of  the  majority. 

Where  the  mortgage  is  made,  under  a  provision  of  the  charter,  to  the 
treasurer  of  the  state,ln  trust  for  the  bondholder!,  the  treasurer  in 
executing  his  trust  may  exercise  a  wide  discretion  within  the  scope 
of  bii  powers. 

And  any  bondholder,  having  no  notice  of  the  proceedings  taken  by  the 
treasurer  and  by  the  majority  of    the  bondholders  with  regard  to 
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the  foreclosure  of  the  mortgage  and  reorganization  of  the  company, 
would  yet  be  regarded  as  a  party  to  them,  represented  by  the  trus- 
tee and  the  other  bondholders. 
There  is  no  reason  why,  subject  to  legislative  and  judicial  control,  the 
majority  in  interest  in  common  property,  indiyisible  in  its  nature, 
consecrated  to  public  use,  should  not  so  use  the  property  as  to  adTance 
the  private  interests  in  it  and  promote  the  public  use. 

[Argued  October  7th— decided  December  14th,  1885.) 

Surr  for  an  injunction  restraining  the  defendant  corpora- 
tion from  ratifying  a  lease  of  its  road,  for  the  appointment 
of  a  receiver  and  for  an  account;  brought  to  the  Superior 
Court  in  Middlesex  County,  and  h^ard  before  Phelps^  J. 
Facts  found  and  judgment  rendered  for  the  defendants. 
Appeal  by  the  plaintiflF.  The  case  is  sufficiently  stated  in 
the  opinion. 

S.  L.  Warner  and  S.  A.  Bobinson^  for  the  appellant. 

1.  The  charter  granted  to  the  defendants,  by  which  they 
were  enabled  to  organize  as  a  new  corporation,  and  under 
which  they  claim  to  have  extinguished  the  rights  of  the  plain- 
tiflF under  the  mortgage  of  the  old  company,  is  so  far  uncon- 
stitutional and  void.  In  any  aspect  of  the  case,  even  the 
most  favorable  to  the  defendants,  the  effect  of  the  proceed- 
ings authorized  by  the  new  charter,  if  a  legal  eflFect  is  given 
to  them,  is  to  destroy  the  plaintiflTs  title  to  his  own  prop- 
erty, by  an  arbitrary  act  of  the  legislature  and  without  the 
intervention  of  the  -court.  In  no  possible  aspect  of  the  case 
can  it  be  claimed  that  the  plaintiflF  was  not  the  owner  of 
*  such  share  of  the  mortgage  property,  including  the  fran- 
chise, as  his  bonds  bore  to  the  whole  issue.  On  this  point 
it  is  immaterial  whether  that  pro  rata  ownership  was  a  legal 
or  equitable  interest,  nor  whether  the  foreclosure  extin- 
guished the  lien  on  that  particular  property.  The  plaintiflF 
had  still  an  interest  in  the  property,  and  his  bonds,  though 
not  paid,  were  the  muniments  of  his  title  thereto.  In  his 
bonds  he  had  an  absolute,  unqualified  ownership.  It  is 
even  claimed  that  the  legislature  had  the  power  to  vest  the 
property  in  the  defendant  corporation  free  from  the  trust 
character  imposed  by  the  contract;  that  the  trustee  by  a 
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simpie  release  may  denude  himself  of  the  trust  without  the 
consent  of  the  cestui  qtie  trust  or  the  intervention  of  a  court 
of  chancery.  By  this  it  practically  destroyed  the  plaintiffs 
bonds,  though  not  due  and  not  paid.  It  extinguished  his 
equitable  title  to  the  mortgage  estate  as  such  without  his 
consent,  and,  more  than  all  this,  it  set  up  a  corporation 
with  power  to  liquidate  the  plaintiffs  debt  and  mortgage 
interest  on  their  own  terms  and  by  the  payment  of  their 
own  stock.  It  makes  it  compulsory  on  the  defendants 
to  exchange  their  bonds  and  surrender  them,  not  for  any 
determined  or  adjudicated  value,  not  for  cash,  not  for 
money,  or  any  recognized  legal  tender,  but  for  stock  in 
a  creature  of  the  state.  An  act  which  deprives  the  credi- 
tors of  a  corporation  of  all  remedy  against  its  property, 
impairs  the  obligation  of  a  contract  and  is  void.  Curran 
V-  State  of  Arkansas^  15  Howard,  804,  811 ;  Stinger  v.  Knapp 
31  Verm.,  1.  A  trustee  cannot  denude  himself  of  the  trust, 
or  delegate  it,  without  the  consent  of  the  cestui  que  trust. 
Hill  on  Trustees,  175;  Thrall  v.  Spencer^  16  Conn.,  142; 
G-oddard  v.  Prentice^  17  id.,  553.  And  the  legislature  can- 
not by  an  enactment  vest  the  private  property  of  one  cor- 
poration in  another  without  its  consent.  Enfield  Toll 
Bridge  Co,  v.  Connecticut  River  Cb.,  7  Conn.,  48 ;  Derby 
Turnpike  Co.  v.  Parks^  10  id.,  641.  There  are  no  equities, 
no  legal  rights,  attaching  to  this  property  as  among  or 
against  any  one  of  the  several  bondholders,  which  do 
not  accrue  to  any  other  separate  holders  of  securities, 
secured  by  mortgage,  after  foreclosure.  They  cannot  be 
characterized  in  any  other  way  than  as  joint  and  equal 
owners  oi  the  mortgaged  property,  having  no  other  priority 
than  that  stipulated  in  the  bond.  In  no  sense  is  the  right 
of  one  subject  to  the  domination  of  others,  even  a  majority, 
any  more  than  in  any  other  joint  ownership  of  tenants 
in  common.  But  it  is  claimed  that,  without  impairing 
the  obligation  of  the  contract,  it  was  in  the  power  of 
the  legislature  to  change  the  trustee  of  the  deed  or  au- 
thorize other  parties  to  take  the  trustee's  title.  We  insist 
that  one  of  the  chief  values  of  a  security  of  this  kind  is  the 
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personal  character  and  standing  of  the  trustee.  The  pro- 
vision of  our  general  statutes  authorizing  the  class  of  mort- 
gages to  be  made  to  the  state  treasurer,  as  in  this  instance, 
was  made  to  give  a  greater  value  to  the  security.  The  pur- 
chaser of  the  bond  in  this  instance  took  a  bond  with  a  trus- 
tee, who,  with  his  successors,  were  the  chief  financial  agents 
of  the  state.  His  position  indicates  his  fitness  for  the  trust, 
his  knowledge  of  business,  and  aptitude  for  the  perform- 
ance of  all  the  duties  of  the  office.  Moreover,  the  trust 
being  authorized  and  imposed  by  sanction  of  the  public 
law,  the  purchaser  has  a  right  to  rely  on  a  breach  of  its 
duties  involving  the  trustee  in  the  penalties  of  fine,  impris- 
onment or  impeachment,  which  the  law  of  all  society  impo- 
ses. Knapp  V.  Railroad  Co,^  20  Wall,  121,  is  much  like 
this  case.  That  case  presents  these  facts :  A  mortgage  of 
the  Western  Vermont  Railroad  Company  to  Knapp  and 
Briggs,  trustees ;  an  absolute  foreclosure  by  the  trustees ; 
afterward  the  Bennington  and  Rutland  Railroad  was  or- 
ganized; their  charter  authorized  a  majority  of  the  bond- 
holders to  take  the  property,  form  a  new  corporation,  and 
be  substituted  in  the  place  of  Knapp  and  Briggs ;  the  act  of 
incorporation  vested  the  corporation  with  all  the  powers, 
privileges  and  franchises  of  the  old  road ;  the  road  had  an 
outstanding  lease,  and  afterwards  the  legislature  declared 
the  new  corporation  entitled  to  receive  the  rents  accruing 
under  the  leases  foreclosed.  A  suit  was  brought  in  the 
name  of  Knapp  and  Briggs,  trustees.  The  case  showedl 
that  they  did  not  institute  the  suit  and  did  not  know  of 
its  being  brought,  and  disclaimed  all  responsibility  for  it. 
Of  course  their  names  were  used  by  some  bondholder.  The 
issue  was  on  the  rights  conferred  by  the  charter,  and  in 
effect  the  same  as  here  presented.  The  court  says:  *^It 
is  not  in  the  power  of  the  state  legislature  without  the  con- 
sent of  the  cestui  que  trust  to  substitute  a  new  trustee  in 
place  of  the  persons  named  in  the  mortgage.  This  would 
impair  the  obligation  of  the  contract.  The  salability  of 
railroad  bonds  depends  in  no  inconsiderable  degree  upon 
the  character  of  the  persons  who  are  to  manage  the  trust. 
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If  these  persons  are  of  well  known  integrity  and  pecuniary 
ability  the  bonds  are  more  readily  sold  than  if  it  was  not 
the  case.  ♦  *  *  To  change  them  is  to  change  the  contract  in 
an  important  particular,  and  this  cannot  be  done  without 
the  consent  of  the  parties  for  whose  benefit  the  trust  was. 
created.'*  The  trustees,  so  far  as  the  record  discloses,  have 
not  been  discharged  of  their  trust,  nor  has  the  trust  in  fact 
been  closed,  for  there  are  bonds  outstanding  which  have 
never  been  pkid  or  converted  into  the  stock  of  the  new  cor- 
poration. It  can  make  no  difference  whether  these  bonds 
are  few  or  many.  The  trust  continued  until  all  are  paid, 
unless  in  the  meantime  the  trustees  are  discharged. 

2.  As  to  the  power  tp  lease.  Of  course  it  is  conceded 
that  the  corporation  has  the  general  power  to  lease.  Nor 
can  it  be  denied  that  a  general  power  is  vested  in  the 
corporation  to  determine  the  form  and  character  of  the 
lease.  But  every  corporate  power  of  a  general  or  specific 
character  is  subordinate  to  the  general  purpose  of  the 
organization.  More  than  all,  this  power  is  subordinate 
to  the  principles  of  natural  justice  and  equity  attach- 
ing to  the  rights  of  the  minority.  And  in  the  applica- 
tion of  these  principles  the  law  treats  the  shareholders  as 
having  enterec}  into  a  contract  with  the  corporation  and 
among  themselves  to  expend  their  money  to  favor  the 
prosecution  of  the  scheme  of  the  charter,  not  only  as  to  the 
earning  of  the  income  but  in  its  distribution.  In  this 
aspect  the  corporation  is  treated  as  aniong  the  stockholders 
as  a  co-partnership  of  perpetual  duration.  This  lease  in 
effect  changes  the  whole  purpose  and  scheme  of  the  cor- 
poration. The  common  stockholder  bought  a  right  to  the 
future  earnings.  The  undertaking  of  the  corporation  and 
individual  members  was  to  preserve  that  rigAfc.  It  was  not 
in  the  power  of  the  stockholders  against  a  silgle  dissenting 
voice  to  vote  that  no  dividend}?  should  be  paid  on  this  com- 
mon stock,  and  what  they  could  not  do  directly  they  cannot 
do  indirectly  by  means  of  a  lease.  Black  v.  Del.  ^  Raritan 
Canal  Co.^  24  N.  Jer.  Eq.,  455.  "  It  is  not  in  the  power  of 
seven  shares  out  of  eight  to  alter  the  manner  in  which  it 
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has  originally  agreed  the  profits  should  be  divided."  Lord 
Eldon  in  Const  v.  Harris,  Turner  &  Russ.,  496,  525 ; 
Green's  Brice's  Ultra  Vires,  552.  And  we  insist  that  we 
are  within  the  rule  recently  promulgated  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Hawes  v.  Oakland, 
104  U.  S.  Reps.,  460,  where  the  court  says  an  injunction 
will  be  sustained  against  a  corporation  at  the  instance  of  a 
stockholder,  "  where  the  majority  of  the  shareholders  are 
oppressively  and  illegally  pursuing  a  course  in  the  name  of 
the  corporation,  which  is  in  violation  of  the  rights  of  other 
shareholders,  and  which  can  only  be  restrained  by  the  aid 
of  a  court  of  equity." 

S.  E,  Baldwin,  for  the  appellees. 

Stoddabd,  J.*  The  New  Haven,  Middletown  &  Willi- 
traantic  Railroad  Company  was  chartered  by  the  General 
Assembly  of  the  state  of  Connecticut  in  the  year  1867,  for 
the  purpose  of  constructing  and  operating  a  railroad  from 
the  city  of  New  Haven  to  the  village  of  Willimantic,  and 
wholly  within  the  territorial  limits  of  this  state.  By  its 
charter  that  corporation  was  invested  with  all  the  usual 
franchises  and  powers  conferred  upon  railroad  companies, 
including,  of  course,  the  right  to  take  private  property  by 
the  exercise  of  the  right  of  eminent  domain. 

The  capital  stock  was  $8,000,000,  with  the  privilege  of 
increasing  the  same  to  an  amount  not  more  than  $6,000,000. 

The  company  was  authorized  to  borrow  money  to  an 
amount  not  exceeding  at  any  one  time  one  half  of  the 
amount  actually  expended  for  the  construction  and  equip- 
ment of  its  road,  and  to  secure  repayment  of  the  same  by 
its  bonds  with  or  without  coupons.  Provision  is  made 
in  the  charter  for  securing  these  bonds  by  the  execution  of 
a  mortgage  of  the  "  railroad  and  all  its  property,  rights  and 
franchises,'*  to  the  treasurer  of  the  state  and  his  successors 
in  office,  in  trust  for  the  holders  of  the  bonds. 

♦Judges  Beardsley  and  Stoddard  of  the  Superior  Court  sat  in  the  place 
of  Judges  Pardee  and  Granger,  disqualifie  I  by  interest. 
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In  pursuance  of  its  chartered  powers  the  company  pro- 
ceeded to  build  its  railroad,  and  in  1869,  having  obtained 
stock  subscriptions  and  partially  completed  the  road,  issued 
coupon  bonds,  either  negotiable  or  not  at  the  option  of  the 
holder,  to  the  amount  of  $3,000,000,  and  secured  the  pay- 
ment thereof  by  a  mortgage,  as  provided  by  the  charter. 
In  that  mortgage  it  is  recited  that  the  company  desired  to 
borrow  money  "  for  the  purpose  of  constructing  and  equip- 
ping said  railroad,"  and  proposed  to  make  and  issue  such 
bonds  "  pursuant  to  the  power  and  authority  to  that  effect 
in  said  charter  contained."  The  bond  itself  states  that  it 
is  secured  by  a  "first  mortgage  to  the  treasurer  of  the  state 
of  Connecticut  upon  the  railroad  of  said  company  and  all 
its  property,  rights,  and  franchises  under  its  charter,"  and 
stipulates  that,  "should  any  of  said  interest  coupons  remain 
unpaid  for  six  months  after  presentation  and  default,  the 
principal  sum  secured  hereby  shall,  at  the  option  of  the 
holder  thereof,  become  due  immediately." 

The  granting  clause  of  the  mortgage  also  conveyed  the 
railroad,  its  appurtenances,  rolling  stock,  and  all  other  real 
and  personal  property,  particularized  at  length,  "which 
may  now  belong,  or  may  at  any  time  hereafter  belong  to 
said  company,  and  be  used  as  a  part  of  said  railroad,  or  be 
appurtenant  thereto,  or  necessary  for  the  construction, 
operation  or  security  thereof;  and  also  all  the  property, 
rights  and  franchises  of  the  said  company  under  its  char- 
ter, and  every  part  thereof,  together  with  the  tolls,  income, 
issues  and  profits  thereof,  and  all  rights  to  receive  the 
same,  and  everything  necessary  for  the  completion  and 
operation  of  the  road."  In  the  habendum  clause  of  the 
mortgage  deed  it  is  provided  that  the  state  treasurer  in  his 
oflBcial  capacity  is  "to  have  and  to  hold  the  said  property," 
&c.,  "  subject  to  the  terms  and  stipulations  of  said  bonds 
and  the  provisions  of  the  said  charter  under  which  the  said 
company  derives  its  powers." 

Default  was  made  in  the  payment  of  the  interest,  and 
under  the  terms  of  the  bond  and  mortgage  more  than  a 
majority  in  value  of  the  bondholders  elected  that  the  priu- 


Digitized  by  VjOOQ IC 


340  HARTFORD  DISTRICT. 

Gates  V.  Boston  &  N.  York  Air  Line  B.  B.  Co. 

cipal  sum  should  be  then  due,  and  at  their  instance  the 
then  treasurer  of  the  state  brought  his  petition  in  equity  to 
the  May  term,  1875,  of  the  Superior  Court,  to  obtain  a 
decree  of  strict  foreclosure  of  the  mortgage.  Such  decree  was 
had,  a  majority  in  value  of  the  bondholders  and  the  credit- 
ors being  parties  thereto.  A  plan  of  reorganization  of  the 
railroad  had  been  proposed  by  a  majority  in  value  of  the 
bondholders,  which  resulted  in  the  foreclosure,  and  the 
passage  by  the  General  Assembly  of  the  act  incorporating 
the  "  Boston  &  New  York  Air  Line  Railroad  Company." 

A  scheme  for  the  re-organization  of  the  management  and 
ownership  of  the  railroad  having  been  assented  to  by  the 
parties  in  interest,  was  referred  to  in  the  foreclosure  decree. 
The  time  for  redemption  expired  in  June,  1875,  and  the 
foreclosure  thereby  became  absolute. 

On  the  8th  day  of  June,  1875,  the  General  Assembly 
incoi;porated  the  new  company.  The  act  of  incorporation 
recites  that  the  interest  of  the  bonds  remains  unpaid  since 
November  1st,  1872;  that  foreclosure  proceedings  in  behalf 
of  the  holders  of  the  bonds  are  pending,  &c.,  and  that  public 
convenience  and  necessity  require  a  considerable  further 
expenditure  to  complete  and  equip  the  road. 
**  The  capital  stock  consisted  of  forty  thousand  shares  of 
f  100  each,  thirty  thousand  of  which  is  preferred  stock,  and 
ten  thousand  common  stock.  The  preferred  stock  is  to  be 
issued  "only  i;i  exchange  for  the  first  mortgage  bonds  of 
said  company,  at  the  rate  of  five  shares  for  every  bond 
of  $500,  and  ten  shares  for  each  bond  of  $1,000." 

The  common  stock  is  to  be  issued,  first,  for  overdue  and 
unpaid  coupons  detached  from  the  bonds,  and  second,  in 
satisfaction  of  certain  legal  and  equitable  claims  existing 
against  the  road  prior  to  the  time  the  decree  of  foreclosure 
became  absolute.  The  charter  then  provided  that  when  a 
majority  of  the  bonds  had  been  exchanged  for  the  preferred 
stock,  and  upon  some  other  conditions,  the  trustee  should 
convey  to  the  new  corporation  all  his  title  and  interest 
in  the  trust  property  in  fee  simple,  and  then  provided  that 
such  conveyance  "shall  be  effectual  to  discharge  him  for- 
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ever  from  said  trust,  and  to  vest  said  premises  with  all  the 
rights  and  privileges  of  the  old  corporation." 

The  charter  then  provided  that  no  dividends  shall  be 
declared  upon  the  common  stock  until  dividends  have  been 
declared  out  of  the  net  earnings  of  the  railroad  upon  all  of 
the  thirty  thousand  shares  of  preferred  stock,  equal  to 
seven  per  cent,  a  year  thereon  from  the  date  of  the  last 
coupons  on  the  first  mortgage  bonds,  default  on  which  was 
made  prior  to  the  time  when  the  title  of  the  trustee  under 
the  mortgage  to  the  mortgaged  premises  became  absolute 
by  foreclosure.  Then  it  is  provided  that  the  new  corpora- 
tion may  issue  mortgage  bonds  upon  its  property,  under 
certain  conditions  and  stipulations,  by  a  vote  of  three- 
fourths  of  all  the  stockholders. 

The  plaintiff  owned,  prior  to  the  re-organization  scheme, 
bonds  to  ^Ee  value  of  |2,500,  and  "  baa  never  personally 
beeii.au-party  to,  or  participated  in,  any  of  said  proceedings, 
nor  authorized  any  ofeto  act  for  him  or  represent  him,  or 
been  personally  served  with  notice,  nor  has  assented  to 
them,  and  has  not  elected  to  hav^  his  bonds  due,  and  still 
claims  them  as  valid  subsisting  securities  under  said  origi- 
nal first  mortgage.  He  was  not  aware  that  said  cbarter 
had  been  granted  to  the  Boston  &  New  York  Air  Line 
Railroad  Company,  or  that  said  foreclosure  decree  had 
been  made." 

The  broad  claim  is  now  made  by  the  plaintiff,  that,  as  he 
was  not  personally  a  party  to  the  re-organization  scheme, 
had  no  actual  notice  of  it,  and  has  not  assented  that  his 
bonds  should  mature  and  the  trustee  be  discharged,  there- 
fore his  bonds  with  their  coupons  are  outstanding  subsist- 
ing obligations  of  the  old  corporation,  charged  upon  this 
railroad  property,  and  that  either  by  an  absolute  sale,  or  by 
operation  of  the  railroad  by  the  trustee,  said  property  and 
franchises  must  be  appropriated  to  the  discharge  of  the 
obligations  held  by  him,  notwithstanding  that  a  different 
mode  of  appropriating  the  property  in  liquidation  of  the 
bonds  has  been  agreed  upon  by  a  majority  of  his  co-bond- 


Digitized  by  VjOOQ IC 


842  HARTFORD  DISTRICT. 

Gates  V.  Boston  &  N.  York  Air  Line  R.  R.  Co. 

Iiolders,  and  ha%  been  sanctioned  by  the  state  and  by  a 
court  of  equity  having  jurisdiction  of  the  subject-matter. 
>  The  plaintiffs  contention  in  this  behalf  rests  upon  his 
\  assumption  that  he  has  a  constitutional  property  right  to 
:  have  the  property  appropriated  in  the  manner  claimed  by 
1  him. 

In  making  this  claim  the  plaintiff  ignores,  or  subordinates 
to  his  own  claim,  both  the  private  rights  of  his  co-bond- 
holders and  public  rights  vested  in  trust  in  the  state,  while 
upon  every  true  theory  and  exposition  of  his  contract  the 
rights  of  tlie  public  are  superior  to  his  private  rights,  and 
the  rights  and  interests  of  his  co-bondholders  are  equally 
/  with  his  own  to  be  protected  by  the  law.  The  plaintiff's 
argument  treats  this  matter  as  one  of  strict  legal  private 
right  of  an  individual  creditor,  against  or  to  private  prop- 
erty of  an  individual  debtor,  instead  of  a  claim  of  excep- 
tional character  upon  property  of  peculiar  nature,  in  which 
private  rights  of  others  and  the  right  of  the  public  exist, 
which  must  be  regarded  and  protected. 

One  public  right  consists  in  the  continuous  uses  of  the 
railroad,  its  franchises  and  corporate  property,  in  the  man- 
ner and  for  ;the  purposes  contemplated  by  the  terms  of  the 
charter.  All  these  corporate  franchises  and  this  property 
are  held  subject  to,  and  charged  with,  this  obligation. 

It  is  true  that  the  charter  is  permissive  in  its  terms,  and 
probably  no  obligation  rests  upon  the  corporation  to  con- 
struct the  railroad;  the  option  to  exercise  the  right  of 
eminent  domain  and  other  public  rights  is  granted.  And 
when  that  option  has  been  made,  and  the  corporation  has 
located  and  constructed  its  line  of  track,  exercising  the 
power  of  the  state  in  taking  property  of  others,  and  in 
so  locating  and  constructing  its  road,  has  invited  and  ob- 
tained subscriptions  upon  the  implied  promise  to  construct 
and  operate  its  road,  has  commenced  to  operate  the  road 
under  the  granted  powers,  thereby  inducing  the  public  to 
rely,  in  their  personal  and  business  relations,  upon  that  state 
of  affairs ;  by  so  accepting  and  acting  upon  the  chartered 
powers  a  contract  exists  to  carry  into  full  effect  the  objects 
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of  the  charter,  and  the  capital  stock,  franchises  and  prop- 
erty of  the  corporation  stand  charged  primarily  with  this 
trust.  The  large  sovereign  powers  given  by  the  state  to 
railroad  corporations  are  granted  and  exercised  only  upon 
the  theory  that  these  public  rights  are  to  be  used  to  pro- 
mote the  general  welfare.  Having  exercised  those  powers 
the  corporation  has  no  right  against  the  will  of  the  state  to 
abandon  the  enterprise,  tear  up  its  track,  and  sell  its  roll- 
ing-stock and  other  property,  and  divide  the  proceeds 
among  the  stockholders. 

The  possible  effects  of  the  exercise  of  such  a  claimed' 
power  are  utter  disaster  to  the  great  interests  of  the  state, 
certain  destruction  of  private  property  in  which  whole  com- 
munities created  and  existing  upon  the  faith  of  the  continu- 
ous use  of  the  chartered  powers  are  interested,  and,  indeed, 
the  life  of  the  citizen  as  well  as  his  property  rights  are  thus 
jeopardized.  Upon  principle  it  would  seem  plain  that  rail- 
road property  once  devoted  and  essential  to  public  use,  \ 
must  remain  pledged  to  that  use,  so  as  to  carry  to  full  com-  * 
pletion  the  purpose  of  its  creation ;  and  that  this  public 
right,  existing  by  reason  of  the  public  exigency,  demanded 
by  the  occasion,  and  created  by  the .  exercise  by  a  private 
person  of  the  powers  of  a  state,  is  superior  to  the  property 
rights  of  corporations,  stockholders  and  bondholders. 

To  this  effect  also  is  the  weight  of  authority.  In  the  fol- 
lowing cases  are  illustrations  of  the  general  principle: 
High  on  Mandamus,  §§  815,  816,  817 ;  State  v.  HaHford  ^ 
New  Haven  Jt,  It.  Co.^  29  Conn.,  588 ;  R.  R.  Commissioners 
V.  Portland  ^  Oxford  R.  R.  Co.^  63  Maine,  278 ;  Attorney 
Gen.  V.  West  Wisconsin  R.  R.  Co.,  86  Wis.,  466 ;  The  Peo- 
ple V.  Albany  ^  Vermont  R.  R.  Co.,  24  N.  York,  261 ;  The 
People  V.  Long  Island  R.  R.  Co.,  81  Hun,  127 ;  Attorney 
Gen.  V.  SoiUhem  Minnesota  R.  R.  Co.,  18  Minn.,  40 ;  In  re 
N.  Brunswick  ^  Canada  Ry.  Co..  1  Pugsley  &  Burb., 
(N.  B.,)  667 ;  York  ^  NoHh  Midland  Ry.  Co.  v.  The  Queen, 
1  El.  &  BL,  858. 

The  American  and  English  cases  which  seemingly  doubt 
these  propositions  place  their  conclusion  upon  the   con- 
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struction  of  the  particular  chartered  powers  aod  obliga- 
tions. 

In  the  case  at  bar  there  are  special  provisions  of  the 
charter  and  of  the  bond  and  mortgage  which  indicate  an 
intent  to  impose  this  trust  characteristic  upon  the  franchise 
and  property  of  this  corporation.  By  the  charter  the  cor- 
poration was  given  power  to  construct  and  operate  the 
whole  intended  line  of  railway,  to  obtain  subscriptions  to 
the  capital  stock,  and  to  borrow  money  and  issue  its  bonds, 
and  mortgage  its  property  therefor,  for  that  special  object 
and  purpose.  The  bond  on  its  face  purports  to  be  part  of 
an  issue  secured  by  mortgage  on  this  railway  property  and 
franchises.  The  mortgage  securing  the  bond  recites  that 
the  corporation  has  obtained  capital  stock-subscriptions 
"  for  the  purpose  of  constructing  and  equipping  said  rail- 
road," states  that  the  corporation  desires  to  borrow  money 
and  issue  bonds  therefor  "pursuant  to  the  power  and 
authority  to  that  effect  in  said  charter,''  covers  not  only  the 
visible  property  but  the  franchise  to  operate  the  road,  and 
conveys  the  property  and  franchises  "subject  to  the  terms 
and  stipulations  of  said  bonds  and  the  provisions  of  the 
aid  charter  under  which  the  company  derives  its  power." 

It  is  apparent  that  the  bondholders  loaned  the  money 
and  took  their  bonds  with  the  security  with  full  notice  that 
the  security  for  the  loan  was  first  pledged  to  the  perform- 
ance of  a  public  trust. 

The  necessary  conclusion  is  that  the  state  has  a  right  to 
enforce  the  continuous  exercise  of  the  corporate  powers 
and  franchises  for  public  use,  to  the  exhaustion  of  the  value 
of  such  property  and  franchises ;  and  this  is  true,  no  matter 
what  private  right  may  embrace  the  title  of  the  property. 

In  this  state,  irrespective  of  legislative  or  judicial  au^ 
thority  in  the  special  instance,  the  effect  of  a  foreclosure  is 
to  vest  absolutely  the  property  of  the  mortgagor  in  the 
mortgagee.  It  simply  cuts  off  the  right  of  redemption 
existing  in  the  mortgagor,  and  thereafter  the  mortgagee 
stands  with  reference  to  the  mortgaged  property  in  the 
same  relation  as  did  the  mortgagor.     He  has  the  title  of  the 
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former  owner  of  the  equity,  and  nothing  more-  He  holds 
the  property  subject  to  all  charges,  duties,  pledges  and 
equities  existing  prior  to  the  execution  of  the  mortgage 
deed.  We  have  not  adopted  the  practice  of  selling  the 
property  upon  foreclosure.  Necessarily,  therefore,  if  the 
trust  mortgage  was  rightfully  foreclosed,  and  the  title  vested 
in  the  trustee  in  trust  for  the  first  mortgage  bondholders, 
the  trustee  and  the  beneficiaries  of  the  trust  continue  to 
hold  the  property,  subject  to  the  same  limitations,  duties 
and  obligations  resting  upon  the  original  corporation,  in- 
cluding of  course  the  obligation  to  execute  the  public  trust 
oast  upon  the  mortgaged  property  by  devoting  it  to  the 
public  use  for  which  it  was  created.  This  property  couldl 
not  be  relieved  from  this  trust  without  the  acquiescence  on 
the  state.  But  the  state  h£fe  explicitly  declared  the  publicr- 
intent  that  the  franchises  and  property  vested  in  these 
bondholders  should  continue  to  be  devoted  to  the  public 
use  declared  in  the  original  charter,  and  has  created  a  new 
corporation  for  that  purpose.  In  the  organization,  control 
and  management  of  this  new  corporation,  and  in  its  prop- 
erty and  franchises,  the  plaintiff  is,  by  the  incorporating 
act,  entitled  to  share  proportionally  with  all  the  other 
bondholders.  The  new  corporation  is  an  instrumentality 
adopted  by  the  state,  with  the  acquiescence  of  a  majority  of 
ttie  bondholders,  for  carrying  into  effect  the  original  design, 
and  devoting  the  property  to  the  only  use  which  the  law  ^f 
its  creation  permits;  and  in  thus  applying  the  trust  prop- 
erty to  the  object  and  purposes  of  the  trust,  no  right  of  the 
plaintiff  is  impaired,  so  long  as  he  retains  his  original  pro 
rata  share  in  the  trust  property,  subject  to  the  execution  of 
that  trust  and  the  expenses  necessarily  incident  thereto. 

So  too  in  relation  to  the  other  bondholders,  it  is  manifest 
that  each  bondholder  enters  into  contract  relation  with  I 
each  and  all  of  his  co-bondholders.  His  right  to.  appro- 
priate the  security  in  satisfaction  of  his  bond  in  such  lawful 
manner  as  he  may  choose,  is  modified  by  the  same  existent 
right  in  every  other  holder.  His  absolute  right  of  control 
is  limited  not  only  by  the  express  provisions  of  the  bond 
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and  mortgage,  but  also  ia  great  measure  by  the  peculiar 
nature  and  character  of  the  security.  Canada  Southern  S. 
E.  Co.  V.  Gebhard,  109  U.  S.  Reps.,  534,  637.  "To  allow 
a  small  minority  of  bondholders,  representing  a  compara- 
tively insignificant  amount  of  the  mortgage  debt,  in  the 
absence  of  any  pretence,  even,  of  fraud  or  unfairness,  to 
defeat  the  wishes  of  such  an  overwhelming  majority  of 
those  associated  with  them  in  the  benefits  of  their  common 
security,  would  be  to  ignore  entirely  the  relation  which 
bondholders  secured  by  a  railroad  mortgage  bear  to  each 
other.  Railroad  mortgages  are  a  peculiar  class  of  securities. 
The  trustee  represents  the  mortgage,  and  in  executing  his 
trust  may  exercise  his  discretion  within  the  scope  of  his  pow- 
ers. If  there  are  differences  of  opinion  among  the  bondholders 
as  to  what  their  interests  require,  it  is  not  improper  that  he 
should  be  governed  by  the  voice  of  the  majority,  acting  in 
good  faith  and  without  collusion,  if  what  they  ask  is  not 
inconsistent  with  the  provisions  of  his  trust."  Shaw  v. 
Railroad  Co.,  100  U.  S.  Reps.,  611,  612. 

This  mortgage  security  is  an  entirety ;  it  is  indivisible,  and 
there  can  be  but  one  foreclosure  of  that  mortgage.  The 
bond  on  its  face  provides  that  "should  any  of  the  said 
interest  coupons  remain  unpaid  for  six  months  after  presen- 
tation and  default,  the  principal  sum  secured  hereby  shall, 
at  the  option  of  the  holder  hereof,  become  due  immedi- 
ately ;"  and  the  mortgage  has  substantially  the  same  pro- 
vision. A  majority  of  the  bondholders  exercised  such 
/[option,  and  their  bonds  matured. 

A  statute  authorized  the  trustee  to  foreclose  the  mort- 
gage. That  power  probably  resided  in  the  trustee  irre- 
spective of  that  statute.  The  law  of  the  place  where  a 
contract  is  made  is  part  of  the  contmct,  as  if  incorporated 
in  terms  therein.  The  holders  of  these  bonds  hold  them 
subject  to  that  law.  When  it  was  provided  in  the  bond 
and  mortgage  that  the  bonds  were  payable  in  twenty  years 
from  date,  it  was  also  provided  by  the  bond,  the  mortgage, 
and  the  law,  that  under  certain  circumstances,  at  the  option 
of  the  bondholders  and  the  trustee,  the  bonds  should  mature 
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and  the  mortgage  be  foreclosed  before  that  time,  thus  pre- 
venting the  contemplated  running  for  twenty  years.  The( 
provision  that  the  bond  should  continue  for  twenty  years 
an  outstandiag  subsisting  security,  if  any  existed,  was  with 
reference  to  the  corporation.  The  provision  that  the  bonds 
by  the  action  of  the  bondholders  might  mature  before  that 
time,  was  in  reference  to  the  co-bondholders.  And  while  it 
would  impair  the  obligation  of  a  contract,  if  such  contract 
existed,  so  far  as  the  corporation  is  concerned,  to  change  the 
time  of  maturity,  it  does  not  have  thatefie^t  when  thA 
co-bondholders  proceed  upon  their  common  and  uitdisputedl 
right  to  cause  the  bonds  to  mature,  and  by  foreclosure  tol 
discharge  the  bonds  by  taking  the  property  in  a  legal  way.  'J 

Privnd  fctcie  the  foreclosure  of  the  mortgage  security 
operated  to  discharge  the  mortgage  indebtedness.  The 
equitable  title  of  the  propertj''  was  in  the  beneficiaries  of 
the  trust.  The  trustee  was  not  selected  because  of  his  per- 
sonal fitness  or  qualities ;  he  was  a  state  ofiScial,  as  are  also 
his  successors  in  office,  designated  by  law  as  matter  of  con- 
venience and  public  policy,  and  not  selected  by  contract  of 
the  parties  to  the  mortgage.  He  had  no  active  duties  in 
relation  to  the  trust  except  those  imposed  by  statute  and 
the  charter.  And  this  charter  was  open  to  repeal.  In 
these  particulars  the  rights  of  the  beneficiaries  under  the 
trust  to  the  continuance  thereof  are  very  different  from  the 
rights  existing  under  an  ordinary  active  trust  created  by 
act  and  contract  of  the  parties. 

When  the  legislative  power,  which  upon  grounds  of  pub- 
lic policy  created  the  trust,  upon  like  grounds  willed  that 
such  trust  should  cease,  and  vested  the  property,  absolutely 
denuded  of  the  trust,  in  the  beneficiaries,  at  the  instance  of 
a  majority  in  value  of  them,  np  right  of  a  dissentient  bene- 
ficiary is  affected.  The  trust  does  not  rest  upon  contract, 
and  was  created  with  the  express  reservation  that  the  state 
might  at  will  terminate  it. 

The  purposes  of  the  trust  had  been  accomplished.  Th^ 
property  had  been  appropriated  by  the  foreclosure,  so  far  as 
it  could  be  by  the  parties,  to  the  discharge  of  the  bonds, 
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and  the  scheme  of  re-organ iiation  provided  for  the  distribu- 
tion of  the  trust  property  among  those  entitled  to  it,  subject 
to  the  duties  and  obligations  to  the  public  originally  fixed 
upon  it.  Tliis  distribution  was  sanctioned  by  the  judgment 
of  a  court  of  equity  having  jurisdiction.  The  effect  of  these 
proceedings  was  to  vest  in  the  bondholders  all  the  property 
and  the  franchises  of  the  original  corporation  that  could  be 
transferred  by  judicial  proceedings.  But  the  then  owners 
of  the  corporate  property  were  not  a  corporation ;  they 
were  simply  an  aggregation  of  common  owners ;  but  it  is 
obviously  impossible  for  a  numerous  body  of  part  owners 
widely  scattered  in  many  jurisdictions,  and  varying  from 
time  to  time  in  the  personal  composition  of  that  body,  to 
operate  a  railroad ;  so  it  is  equally  inadmissible  as  a  ques- 
tion of  public  policy  that  the  attempt  should  be  made.  The 
General  Assembly,  therefore,  provided  for  the  new  corpora- 
tion, the  stock  of  which  represented  the  interest  of  the 
owners  of  the  property.  This  or  some  similar  course  must 
be  pursued,  and  it  seems  to  be  suggested  in  the  case  of 
Sturges  v.  Knapp^  31  Verm.,  1,  cited  by  the  defendants. 
This  was  a  case  where  the  court  regarded  the  trustees  as 
'*  selected,  doubtless,  with  reference  to  their  capacity  and 
responsibility  for  this  very  contingency  both  by  the  cor- 
poration and  the  cestuis  que  trusty  and  neither  of  these  parties 
had  stipulated  to  deal  directly  with  the  other,  but  only  with 
the  trustees  as  the  responsible  party."  Page  55.  *'The 
trustees  seem  to  have  been  selected  for  this  very  office, 
among  others,  of  controlling  and  managing  the  property  in 
case  of  forfeiture  and  surrender,  as  trustees  for  the  benefit 
of  the  cestuia  que  tru^t^  in  order  to  make  it  available  for  the 
payment  of  the  bonds,  both  interest  and  principal.  This 
must  be  so  until  some  organization  of  the  bondholders,  and 
the  acquiring  of  some  capacity  to  act  by  a  majority,  or  in 
some  such  way  as  to  enable  them  to  discharge  this  new 
class  of  duties  thrown  upon  them  by  the  forfeiture  of  the 
condition  of  the  mortgage  and  the  surrender  of  the  road 
with  its  incidents  and  fixtures."    Pages  66,  7. 

To  these  legislative  and  judicial  proceedings,  enactments 
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and  decrees  the  plaintiff  was  a  party  represented  by  the 
trustee  and  a  majority  of  his  co-bondholders.  The  interests 
of  all  persons  are  bound  by  a  public  act  of  the  legislature 
acting  within  the  scope  of  its  jurisdiction.  And  it  is  manil 
festly  impracticable  that  provision  should  be  made  for  actual 
personal  notice  to  all  the  bondholders  under  railroad  morlf 
gages  of  judicial  action  in  reference  thereto.  The  bonds 
are  negotiable,  passing  by  delivery  from  hand  to  hand,  and 
scattered,  in  many  instances,  to  all  parts  of  the  civilized 
world.  Power  is  therefore  lodged  with  the  trustee  to  exer- 
cise a  wide  discretion  in  reference  to  the  administration  of 
his  trust,  to  apply  to  the  courts  for  judicial  action  when 
deemed  for  the  best  interest  of  the  cestuis  que  trust,  and  to 
bind  them  in  relation  thereto.  And  the  familiar  practice  in 
chancery  proceedings  where  it  is  practically  impossible  to 
bring  by  personal  notice  all  individuals  of  a  numerous  class 
into  court,  is  to  proceed  with  a  sufficient  number  in  that 
interest  to  properly  represent  it. 

The  designation  of  a  state  official  as  the  trustee  provides 
a  person  uninfluenced  by  personal  considerations,  inde- 
pendent of  the  action  or  control  of  any  portion  of  the  bond- 
holders, and  who  may  be  relied  upon  to  carry  into  full 
effect  the  original  design  of  his  trust. 

A  trust  of  the  character  in  question  can  be  determined 
by  the  decree  of  a  court  of  equity  upon  proper  occasion, 
certainly  at  the  request  of  a  majority  in  interest  of  the 
cestuis  que  trusty  and,  at  all  events,  when  fortified  by  the 
concurring  sovereign  will  of  the  state,  and  when  t;he  pro- 
portionate interests  of  all  the  owners  of  the  property  are 
preserved,  and  the  estate  is  applied  to  the  use  for  which  it 
was  created,  and  subject  to  which  it  is  held  at  all  times  and 
by  all  persons. 

A  mortgage  is  provided  for  in  the  scheme  of  re-organiza- 
tion, to  be  issued  by  the  new  corporation,  in  the  first  place 
to  pay  or  secure  the  payment  of  certain  sums  contracted  in 
operating  the  road  while  held  in  trust,  and,  in  the  second,  , 
to  provide  for  the  future  operation  of  the  road  by  the  new 
corporation. 
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It  results  from  the  view  that  we  have  taken  of  the  con- 
tract with  the  bondholders,  that  these  are  objects  within 
the  scope  of  their  contract,  and  that  the  property  is  lawfully 
subjected  to  this  prior  mortgage  to  accomplish  these  ends. 

So  far  as  the  common  stock  is  concerned,  it  is  provided 
by  the  charter  that  no  right  to  a  dividend  upon  this  stock 
is  acquired  ^*  until  dividends  have  been  declared  out  of  the 
net  earnings  of  said  railroad  upon  all  of  said  thirty  thou- 
sand shares  of  preferred  stock,  equal  to  seven  per  cent,  a 
year  thereon  &om  the  date  of  the  last  coupons  on  said  first 
mortgage  bonds,  default  on  which  was  made  prior  to  the 
time  when  the  title  of  the  trustee  under  said  mortgage  to 
the  mortgaged  premises  became  absolute  by  foreclosure." 
Thus  is  secured  to  the  holders  of  the  bonds  the  rate  of  inter- 
est originally  contracted  for,  if  the  property  should  earn 
enough  to  pay  that  amount. 

A  question  is  made  as  to  the  power  to  lease.  It  is  not 
necessary  to  dwell  on  this  subject  here;  the  substance  of 
the  matter  is  disposed  of  in  the  case  of  the  town  of  Middle- 
town  against  the  same  corporation,  a  companion  case  to 
this,  and  argued  in  connection  with  it.     (^Post,  p.  851). 

This  additional  suggestion  may  be  made  in  this  case,  that 
the  charter  of  the  first  corporation  gave  the  same  power  to 
lease  this  property  that  is  given  to  the  new  corporation ; 
and,  as  has  been  already  stated,  upon  the  foreclosure  the 
franchises  and  property  of  the  old  corporation  were  taken 
and  held  by  the  plaintiff  and  his  associates,  subject  to  the 
limitations,  restrictions,  and  chartered  powers  and  regula- 
tions as  to  the  performance  of  public  duties  that  were- 
imposed  upon  the  first  corporation ;  and  there  are  no  facts 
in  this  case  to  indicate  that  the  lease  in  question  was  not 
for  the  best  interests  of  all  concerned,  both  private  persons 
and  the  public  generally.  There  is  no  reason  why,  subject 
to  legislative  and  judicial  control  and  direction,  the  ma- 
jority in  interest  in  common  property,  of  indivisible  nature, 
consecrated  to  public  use,  should  not  so  use  that  property 
as  to  advance  the  private  interests  in  that  property  and 
secure  the  public  welfare. 
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There  is  no  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  the  other  judges  concurred. 


I  68    S61| 

Thb  Town  of  Middletown  vb.  The  Boston  &  New      ^  SSl 

<r^  .  -r  -^  ^  53    351' 

York  Air  Line  Railroad  Company.  \^  m 

The  bondholders  of  a  raikoad  company  were,  after  foreclosure  of  a  trust 
mortga^  of  the  road,  incorporated  as  a  new  company  to  succeed  to  all 
the  rights  of  the  old,  with  a  provision  that  the  capital  stock  should  be 
forty  thousand  shares,  of  which  thirty  thousand  should  be  preferred 
and  ten  thousand  common  stock,  and  that  no  dividend  should  be  made 
on  the  common  stock  until  after  one  of  seven  per  cent,  had  been  made 
on  the  preferred.  The  charter  of  the  old  company  gave  it  power  to 
•  lease  the  road  to  any  other  connecting  company;  that  of  the  new  com- 
pany requiring  a  vote  of  three  fourths  for  the  purpose.  Held  that  the 
company  had  power,  by  a  three  fourths  vote,  to  lease  the  road  for 
ninety-nine  years  to  a  connecting  road  at  a  fixed  annual  rental. 

And  the  court  refused  to^  set  aside  such  a  lease  although  the  entire  rental 
was  but  four  per  cent,  on  the  preferred  stock,  and  was  to  go,  not  to  the 
company,  but  directly  to  the  preferred  stockholders  as  a  percentage  on 
their  stock. 

By  the  defendant  company's  charter  the  old  bondholders  were  authorized 
to  convert  their  bonds  into  its  stock.  The  plaintiff  town  was  a  holder 
of  some  of  the  common  stock.  Held  that  it  could  not,  in  its  suit  to  set 
aside  the  lease,  avail  itself  of  the  fact  that  some  of  the  bondholders  of 
the  old  company  had  not  exchanged  their  bonds  for  stock  and  denied 
the  validity  of  the  organization  of  the  new  company. 

Kor  of  the  fact  that  no  provision  was  made  in  the  lease  for  the  payment  of 
certain  creditors  of  the  company. 

Injuries  to  bondholders  or  creditors  can  be  shown  and  redressed  only  when 
they  complain  of  them. 

[Azgued  October  8th— decided  December  14X\,  1885.] 

Sarr  for  an  injunction  against  the  leasing  of  a  railroad ; 
brought  to  the  Superior  Court  in  Middlesex  County. 

The  complaint  alleged  that  the  New  Haven,  Middletown 
&  Willimantio  Railroad  Company  was  incorporated  by 
the  legislature  of  this  state  in  1867  with  power  to  construct 
and  operate  a  railroad  between  the  city  of  New  Haven  and 
the  borough  cf  Willimantic,  and  that  it  did  construct  and 
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begin  to  operate  such  road ;  that  by  its  charter  the  several 
towns  on  the  line  of  the  proposed  road  were  empowered  to 
aid  the  company  by  subscribing  for  its  stock,  by  advancing 
money  and  their  bonds  to  the  company,  and  by  guarantee- 
ing its  bonds ;  that  the  several  towns  on  the  route  had  thus 
advanced  or  become  obligated  for  over  $2,000,000  for  the 
company;  that  the  company  was  authorized  to  issue  three 
millions  of  coupon  bonds,  payable  in  twenty  years,  secured 
by  a  mortgage  to  the  state  treasurer  as  a  trustee  for  the 
bondholders,  of  its  franchise  and  all  its  property,  such 
bonds  to  become  due  at  the  option  of  any  holder  on  six 
months  default  of  payment  of  any  interest  coupons ;  that 
such  bonds  were  issued  and  disposed  of  in  the  market ;  that 
the  company  made  default  in  its  interest  and  the  mortgage 
was  foreclosed  by  the  trustee  ;  that  the  bondholders,  under 
a  resolution  of  the  General  Assembly  were  immediately 
after,  in  1876,  incorporated  as  a  new  company  by  the  name 
of  the  Boston  &  New  York  Air  Line  Railroad'  Company, 
the  present  defendants ;  that  by  the  apt  of  incorporation 
the  stock  of  the  new  company  was  to  consist  of  forty  thou- 
sand shares  of  the  par  value  of  one  hundred  dollars  each, 
of  which  thirty  thousand  were  to  be  preferred  stock  and 
ten  thousand  to  be  common  stock;  that  every  holder  of 
stock,  whether  preferred  or  common,  was  to  be  entitled  to 
one  vote  in  the  meetings  of  the  company  for  every  share  of 
the  stock  ;  that  no  dividend  was  to  be  made  on  the  common 
stock  until  one  of  seven  per  cent. 'had  been  made  on  the 
preferred  from  the  earnings  of  the  company;  that  the 
plaintiff  town  was  the  owner  of  eleven  hundred  and  twenty 
shares  of  the  common  stock  and  had  been  so  before  the 
transactions  to'  be  stated ;  that  the  common  stock  before 
these  transactions  had  been  worth  in  the  market  twenty- 
five  dollars  a  share,  making  the  whole  stock  held  by  the 
plaintiff  worth  at  that  time  twenty-eight  thousand  dollars; 
that  the  defendant  company  had  in  September,  1882,  made 
a  preliminary  contract  for  a  lease  of  the  road  to  the  New 
York,  New  Haven  &  Hartford  Railroad  Company  for 
ninety-nine  yeara  from  September  SOtb,  1882,  at  an  annual 
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rental  of  $120,000,  and  was  about  at  a  meeting  of  the  com- 
pany to  ratify  and  establish  the  lease ;  that  this  rental  was 
to  be  paid,  not  to  the  defendant  company,  but  to  the  pre- 
ferred stockholders  directly  by  a  certain  percentage  on 
their  stock  ;  that  there  was  a  large  amount  of  unpaid  taxes 
and  other  claims  on  the  property  not  provided  for  in  the 
contract ;  that  the  entire  income  and  resources  of  the  prop- 
erty were  thus  placed  out  of  the  control  of  the  corporation 
and  were  appropriated  for  the  benefit  of  the  holders  of  the 
preferred  stock  in  fraud  of  the  holders  of  the  common 
stock,  and  that  the  common  stock  would  become  worthless 
if  the  transaction  was  carried  out ;  praying  for  an  injunc- 
tion against  the  approval  and  adoption  of  the  lease  by  the 
defendant  company. 

The  charter  of  the  New  Haven,  Middletown  &  Williman- 
tio  Railroad  Company,  to  all  the  rights  of  which  the  defen- 
dant company  had  succeeded,  was  annexed  to  the  complaint 
and  made  a  part  of  it.  By  it  that  company  had  the  right 
to  lease  its" road  to  any  other  railroad  company  whose  road 
connected  with  theirs.  By  a  provision  of  the  charter  of 
the  defendant  company  such  lease  could  be  made  only  upon 
a  vote  of  three  fourths  of  all  the  stockholders  voting  by 
shares  of  stock. 

A  temporary  injunction  was  granted  by  a  judge  of  the 
Superior  Court  and  afterwards  dissolved,  and  the  lease  was 
executed.  The  case  was  thenceforth  treated  as  a  suit  to 
set  it  aside.  The  defendants  demurred  to  the  complaint, 
assigning  the  following  grounds  of  demurrer : — 

1.  It  is  wholly  grounded  on  the  alleged  invalidity  of  such 
a  lease  as  the  defendant  is  about  to  make,  whereas  said 
lease,  if  made,  would  be  valid. 

2.  Said  complaint  alleges  that  said  lease  is  invalid  as 
against  certain  third  parties,  such  as  creditors  of  the  defen- 
dant or  owners  of  bonds  of  the  New  Haven,  Middletown 
&  Willimantic  Railroad  Company,  who  are  not  parties  to 
this  action  ;  whereas  the  only  question  properly  arising  in 
this  action  is  whether  such  lease  would  be  invalid  as  against 
the  plaintiff. 
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3.  Said  charter  of  the  defendant  and  all  its  proceedings 
thereunder,  in  said  complaint  alleged,  are  legal  and  valid. 

4.  The  plaintiff,  being  a  stockholder  of  this  defendant, 
cannot  in  this  action  question  the  validity  of  its  organiza- 
tion, or  its  right  to  take,  hold  and  dispose  of  said  railroad. 

5.  Said  complaint  states  no  case  calling  for  an  injunction 
or  other  equitable  relief,  as  demanded  therein. 

The  court  (Phelp9^ «/".,)  sustained  the  demurrer  and  ren- 
dered judgment  for  the  defendants.   The  plaintiff  appealed. 

S.  L.  Warner  and  A,  TF.  Bacon^  with  whom  was  S.  A. 
Robinsoriy  for  the  appellant. 

1.  The  provisions  of  the  charter  of  the  defendant  com- 
pany, so  far  as  they  authorize  such  a  lease,  are  themselves 
of  no  effect,  as  impairing  the  obligation  of  a  contract.  All 
the  subscribers  to  the  stock  of  the  defendant  company  made 
their  subscriptions  with  a  full  knowledge  of  the  terms  of  its 
charter,  and  in  so  doing  they  contracted  with  one  another 
that  that  charter  should  be  maintained  in  all  its  provisions. 
The  law  upon  this  point  is  clearly  and  vigorously  stated  in 
the  case  of  Kean  v.  Johnson^  1  Stockt.  Cha.  R.,  401,  where 
a  court  of  equity  granted  an  injunction  for  a  lesser  offense 
than  appears  upon  this  record.  The  court  say,  on  page  407 : 
"As  stockholders  they  own  the  road  in  common,  to  be 
employed  in  specified  uses.  Each  has  a  share  in  the  whole, 
and  is  to  have  a  proportionate  share  in  its  profits.  They 
have  invested  a  portion  of  their  capital  in  it,  and  in  it  alone. 
They  have  a  right  in  the  road  and  in  every  dollar  it  earns. 
The  directors  are  their  trustees  to  employ  the  joint  capital 
in  the  management  of  the  road,  and  the  road  only,  to  the 
end  that  from  the  investment  the  stockholders  have  chosen 
they  may  reap  the  contemplated  profits.  And  this  is  the 
agreement  of  the  stockholders  among  themselves.  They 
each  contract  with  the  other  that  their  money  shall  be  so 
employed.  What  the  majority  determine  within  the  scope 
of  this  mutual  contract,  they  each  agree  to  abide  by ;  but 
there  their  mutual  contract  ends,  and  no  majority,  however 
large  has  a  right  to  divert  one  cent  of  the  joint  capital  to 
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any  purpose  not  connected  with  and  growing  out  of  this 
original  fundamental  joint  intention.*'  If  this  is  a  viola- 
tion of  the  ^^  original  fundamental  joint  intention,"  as 
expressed  in  the  charter,  a  court  of  equity  will  enjoin 
against  the  consummation  of  such  a  contract.  Pierce  (on 
Railroads,  p.  580,)  says :  "  Equity  will  enjoin  a  corpora- 
tion and  its  officers,  at  the  suit  of  a  stockholder,  from  enter- 
ing into  contracts  or  engaging  in  transactions  which  are  in 
violation  of  the  charter  and  involve  a  breach  of  trust  on 
the  part  of  the  corporation  and  its  officers."  The  same 
principle  is  laid  down  in  our  own  state.  Pratt  v.  Pratt^  83 
Conn.,  446  ;  Terry  v.  Eagle  Lock  Co.^  47  id.,  141. 

2.  This  action  of  the  defendants  is  in  express  violation  of 
their  charter.  By  the  terms  of  that  charter,  subscribers  to 
the  common  stock  of  the  defendant  company  have  the  right 
to  expect  and  the  power  to  compel  the  officers  and  directors 
of  that  corporation  to  so  manage  its  affairs  as  to  make  the 
preferred  stock  pay  2k  dividend  of  seven  per  cent,  and  then 
divide  the  surplus  among  the  holders  of  the  common  stock. 
The  possibility  of  such  a  result  gave  the  common  stock  its 
value  of  $25  per  share.  The  corporation  and  its  officers 
and  stockholders  were  charged  with  a  trust  to  bring  about 
such  a  result,  which  by  this  lease  they  evade  and  abrogate. 
This  unusual  power  is  claimed  by  the  defendant  company 
because  of  the  power  given  them  to  lease  their  road  by  their 
charter  and  the  statutes  of  the  state.  But  a  power  to  lease 
gives  the  company  no  power  to  make  such  a  lease  to  the 
injury  of  a  single  stockholder  or  a  class  of  stockholders. 
1  Redfield  on  Railways,  72.  The  acceptance  by  the  majority 
of  a  corporation  of  an  amendatory  act  does  not  bind  the 
minority.  New  Orleans  ^e.  B.  B.  Co.  v.  Harris^  27  Miss.,  517. 
In  this  case  the  court  say : — "  The  incapacity  of  the  major- 
ity to  alter  fundamentally  the  charter,  against  the  consent 
of  even  a  single  corporator,  was  recognized  by  the  vice- 
chancellor  in  the  case  of  Cunliff  v.  Manchester  ^  Bolton 
Canal  Co.^  2  Russ.  &  Mylne,  480,  note."  The  court  further 
saj*,  (p.  640 :) — "  When  a  person  becomes  a  member  of  an 
incorporated  company  by  his  subscription  to  the  stock,  he 
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agrees  to  be  bound  by  the  terms  of  his  contract  as  defined 
in  the  charter  of  incorporation ;  he  agrees  to  be  bound  by 
the  acts  of  the  corporatidn  and  its  officers  performed  within 
the  scope  of  the  charter  powers;  but  upon  no  principle  can 
it  be  held  that  he  impliedly  consents  to  any  alteration  which 
would  work  a  radical  change  in  the  structure  of  the  associa- 
tion, which  might  be  voted  or  accepted  by  a  majority  of  the 
whole  of  the  corporators,  and  thereby  be  subjected  to  bur- 
dens and  obligations  wholly  foreign  to  the  purposes  and 
objects  of  the  original  charter."  An  act  beyond  the  scope 
of  the  constitution  of  the  company  requires  the  consent  of 
all  the  members.  Burmester  v.  Nbrris^  21  Law  Jour.  N.  S. 
Exch.,  43.  In  Kent  v.  Quicksilvei  Mining  Co.^  78  N.  York, 
159,  the  court  say : — *'  A  private  corporation  cannot  repeal 
a  by-law  so  as  to  impair  rights  which  have  been  given  and 
become  vested  by  virtue  of  the  by-law,  and  this  although 
the  power  is  reserved  by  its  charter  to  alter,  amend  or  re- 
peal its  by-laws."  And  the  court  further  say : — "  Upon  the 
purchase  of  shares  of  the  stock  of  such  a  corporation,  and 
the  issue  to  the  purchaser  of  the  certificates  therefor,  he 
acquires  a  vested  right,  and  any  action  of  the  corporation 
which  divides  the  shares  of  its  stock  sold  and  in  the  hands 
of  lawful  owners  into  two  classes,  and  gives  to  one  class  a 
preference  over  the  other  in  sharing  the  earnings  of  the  cor- 
poration, materially  and  injuriously  affects  the  rights  of  the 
owners  of  the  latter  class,  and  if  without  their  assent  or 
acquiescence,  is  illegal."  In  Da  Ponte  v.  Northern  Pacific 
B.  B.  Co.,  21  Blatchf.,  634,  Wallace,  J.,  says  :— "  An  ac- 
tion by  a  shareholder  against  a  corporation  to  restrain  it 
from  a  contemplated  transaction  which  is  ultra  vires  may  be 
maintained  by  the  stockholder,  and  must  be  sanctioned  by 
the  court,  although  all  the  other  stockholders  of  the  corpo- 
ration are  willing  to  assent  to  and  affirm  the  proposed 
course  of  action.  In  such  a  case  the  question  is  not  one  of 
discretion  or  expediency.  The  right  of  the  stockholder  to 
maintain  the  action  and  enjoin  the  transaction  is  personal 
to  himself  and  independent  of  any  right  or  interest  of  the 
corporation,  and  must  be  recognized  although  all  the  other 
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members  are  arrayed  against  him.  It  seems  to  be  a  clear, 
unquestioned  principle  of  law  that  a  majority  of  a  corpora- 
tion cannot  impair  the  rights  or  increase  or  affect  the  lia- 
bility of  any  member  of  the  corporation."  Trustees  of  Free 
Schools  V.  Flint,  13  Met.,  539 ;  Peabody  v.  FUtU,  6  Allen, 
62 ;  Flint  v.  Pierce,  99  Mass.,  69 ;  Black  v.  Del  ^  Maritan 
Canal  Co.,  24  N.  Jer.  Eq.,  455 ;  Const  v.  Harris,  Turner  & 
Russ.,  496,  625 ;  Green's  Brice's  Ultra  Vires,  552 ;  Hawes  v. 
Oakland,  104  U.  S.  Reps.,  460.  Of  course  the  court  can 
see  that  this  action  completely  annihilates  the  common  stock 
of  the  defendant  company.  If  this  lease  is  valid  for  ninety- 
nine  years,  at  the  expiration  of  that  term  it  can  be  renewed 
for  ninety-nine  years  more,  and  so  on  till  the  end  of  time, 
thus  blotting  out  the  common  stock  forever. 

S.  F.  Baldwin,  for  the  appellees. 

*  Beabdsley,  J. — This  case  comes  before  this  court  by 
appeal  from  the  judgment  of  the  Superior  Court  that  the 
complaint  is  insufiScient.  The  plaintiff  alleges,  in  sub- 
stance, that  it  is  the  owner  of  eleven  hundred  and  twenty 
shares  of  the  common  stock  of  the  defendant  company ; 
that  said  company  is  about  to  lease  its  railroad  to  the  New 
York,  New  Haven  &  Hartford  Railroad  Company  for  the 
term  of  ninety-nine  years,  at  the  annual  rental  of  $120,000, 
to  be  paid  by  the  lessee  to  the  preferred  stockholders  of  the 
defendant  company,  in  proportion  to  the  amount  of  stock 
held  by  them  respectively ;  praying  for  an  injunction  against 
the  proposed  lease.  A  preliminary  injunction  was  issued 
upon  this  complaint  by  the  Superior  Court,  which  was  after- 
wards dissolved,  and  the  lease  was  executed.  The  plaintiff 
now  seeks  to  have  the  same  set  aside,  claiming  that  it  vio- 
lates its  rights  as  such  holder  of  common  stock  by  depriving 
it  of  any  participation  in  the  earnings  of  the  defendant  com- 
pany for  the  period  of  the  lease  and  rendering  its  stock  of 
little  or  no  market  value. 

Whether  the  defendant  has  the  right  to  make  this  lease 

*  Judges  Bbabdblet  and  Stoddabd  of  the  Superior  Court  sat  in  the 
places  of  Judges  Pabdee  and  Gbanoeb,  disqualified  by  Interest. 


Digitized  by  VjOOQ IC 


858  HARTFORD  DISTRICT. 

Town  of  Mlddletown  «.  Boston  &  N.  York  Air  Line  R.  R.  Co. 

must  of  course  depend  upon  the  provisions  of  its  charter. 
If  the  charter  authorizes  the  lease,  the  fact,  ^f  it  be  so,  that 
it  will  reduce  or  destroy  the  market  value  of  the  plaintiff's 
stock,  cannot  defeat  the  right  of  the  company  to  make  it. 
The  plaintiff,  as  a  stockholder  in  the  defendant  company,  is 
subject  to  all  the  conditions  contained  in  its  charter  affect- 
ing its  relation  to  the  other  stockholders  as  well  as  to  the 
public.  By  the  defendant's  charter  the  bondholders  of  the 
New  Haven,  Middletown  &  Willimantic  Railroad  Company 
were  incorporated  into  a  new  company,  which  succeeded  to 
all  the  property  and  rights  of  the  old  one.  The  charters  of 
both  these  companies,  and  the  lease  in  question,  are  made 
part  of  the  plaintiff's  cbmplaint.  The  charter  of  the  New 
Haven,  Middletown  &  Willimantic  Railroad  Company  pro- 
vided that  the  company  might  lease  its  road  to  any  railroad 
company  with  whose  road  it  might  intersect.  (Sec.  7  of 
charter.) 

The  defendant's  charter  provided  that  it  sliould  not  so 
lease  without  the  approval  of  three  fourths  of  the  stock- 
holders of  the  company.     (Sec.  9  of  charter.) 

The  defendant's  charter  also  provides  that  the  capital 
stock  shall  consist  of  not  over  forty  thousand  shares,  of 
which  not  exceeding  thirty  thousand  shares  shall  be  pre- 
ferred stock,  and  not  exceeding  ten  thousand  shares  shall 
be  common  stock,  (sees.  2  and  S  of  charter,)  and  that  no 
dividends  shall  be  declared  upon  the  common  stock  until 
dividends  have  been  declared  upon  all  the  preferred  stock, 
equal  to  seven  per  cent  a  year  thereon.  (Sec.  6  of  char- 
ter.) The  shares  of  stock  being  of  the  par  value  of  $100 
each,  the  rent  received  will  amount  to  only  four  per  cent 
upon  the  preferred  stock. 

But  it  is  claimed  that  although  there  is  no  restriction  in 
the  language  of  the  charter  as  to  -the  term  for  which  the 
company  may  lease  its  road,  or  as  to  the  rent  to  be  received, 
yet  it  is  unreasonable  so  to  construe  it  as  to  enable  three 
fourths  of  the  stockholders  to  make  a  lease  which  deprives 
the  other  fourth  of  any  chance  for  dividends  for  so  long  a 
period,  and  hence  that  the  lease  in  question  is  not  a  rightful 
and  lawful  exercise  of  the  power  given  by  the  charter.    We 
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Bee  no  ground  for  this  claim,  especially  in  view  of  the  fact 
that  leases  of  railroads  are,  and  from  the  nature  of  the  case 
mast  generally  be,  made  for  long  terms.  Railroads  are 
leased,  as  they  are  built,  with  a  view  to  the  advantages  to 
arise  in  the  distant  future  from  the  development  of  popula- 
tion and  business  in  the  neighborhood  by  the  facilities  for 
transportation  which  they  afford. 

The  complaint  also  charges  that  by  the  provisions  of  the 
lease  the  entire  resources  of  the  defendant  company  from 
which  income  can  be  derived  are  fraudulently  appropriated 
for  the  benefit  of  the  holders  of  the  preferred  stock.  This 
is  not  a  charge  of  fraudulent  conduct  or  intent  in  the  making 
of  the  lease,  but  only  that  by  its  operation  the  income  will 
be  fraudulently  appropriated  for  the  benefit  of  the  preferred 
stockholders.  This  is  simply  an  allegation  that  this  appro- 
priation of  the  income  will  be  disastrous  to  the  common 
stockholders  and  wrongful;  not  that  the  preferred  stock- 
holders have  acted  fraudulently.  If  the  company  had  the 
right,  as  it  clearly  had  by  its  charter,  to  make  the  lease  upon 
a  three  fourths'  vote,  the  court  can  not  regard  the  effect  of 
the  lease  as  wrongful,  or  in  any  proper  sense  fraudulent. 
Van  Weel  v.  Winston,  116  U.  S.  Reps.,  287. 

The  complaint  also  charges  that  certain  of  the  bondhold- 
ers in  the  old  company  have  not  converted  their  bonds  into 
stock,  and  deny  the  validity  of  the  organization  of  the  new 
company,  and  that  by  the  contract  of  lease  no  provision 
is  made  for  the  payment  of  certain  creditors  of  the  com- 
pany. If  this  be  so,  we  do  not  see  upon  what  principle  the 
plaintiff  can  avail  himself  of  it  as  a  ground  of  relief  in  this 
case.  Injuries  done  to  bondholders  or  creditors  can  only  be 
made  apparent  and  redressed  when  they  complain  of  them. 

The  questions  arising  between  the  defendant  company 
and  a  bondholder  who  claimed  that  he  had  not  converted 
his  bonds  into  stock,  were  determined  adversely  to  the 
bondholder  at  the  present  term  of  this  court.  Gates  v. 
Boston  ^  N.  York  Air  Line  Railroad  Qo.  (supra,  p.  883.) 

There  is  no  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  the  other  judges  concurred. 
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Abram  J.  Knowles  vs.  Levi  G.  Northrop. 

Upon  the  trial  of  an  action  of  ejectment  it  had  been  an  important  question 
affecting  the  title  wHether  the  father  and  mother  of  the  plaintiff  had 
ever  been  married,  and  the  plaintiff  had  introduced  a  certificate  of 
their  marriage  purporting  to  be  signed  by  a  certain  magistrate  since 
deceased,  and  by  E  and  another  as  witnesses.  The  defendant  also  in- 
troduced witnesses  who  testified  that  in  their  opinions  the  certificate 
was  not  that  of  the  magistrate;  but  the  jury  had  rendered  a  verdict  foi 
the  plaintiff.  The  defendant  brought  a  suit  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  alleging  that  he  had  found 
several  witnesses  who  would  testify  that  E  was  in  Louisiana  at  the 
time  the  certificate  was  dated,  and  several  others  who  would  testify 
that  one  X,  at  the  request  of  the  plaintiffs  father,  wrote  the  certificate 
and  signed  the  name  of  the  magistrate  to  it.  Held  that,  while  it  is  a 
general  rule  that  a  new  trial  will  not  be  granted  for  newly  discovered 
evidence  that  i^  merely  cumulative^  yet  such  direct  evidence  of  the 
forgery  was  something  so  unusual  that  the  defendant  could  not  have 
been  expected  to  inqidre  after  it,  while  it  was  so  apart  from  the  ordin- 
ary mode  of  proving  a  forgery  that  it  could  not  properly  be  regarded 
as  merely  cumulative. 

And  the  discrediting  of  the  certificate  by  proof  of  the  absence  of  E,  whose 
name  was  appended  as  one  of  the  witnesses,  was  regarded  as  standing 
upon  the  same  ground. 

[Argued  October  8th— decided  October  23d,  1885.] 

Action  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence ;  brought  to  the  Superior  Court  in  Litchfield 
County.  Demurrer  to  the  complaint.  Heard  before  Tor- 
rance^  J.  Complaint  held  insuflScient  and  judgment  ren- 
dered for  the  defendant.  Appeal  by  the  plaintiff.  The 
case  is  sufficiently  stated  in  the  opinion. 

H.  W.  Taylor^  for  the  appellant. 

L.  D.  Brewster^  for  the  appellee. 

Pardee,  J. — This  is  a  complaint  asking  for  a  new  trial 
for  newly  discovered  evidence. 

In  1881  the  defendant  brought  an  action  of  ejectment 
against  the  plaintiff  and  recovered  judgment.    In  the  trial 
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of  that  caose  it  was  a  material  question  whether  Gad 
Northrop  and  Cordelia  Dennis,  father  and  mother  of  the 
plaintiff,  were  ever  lawfully  married.  In  support  of  the 
claim  that  they  were  so  married,  the  plaintiff,  with  other 
evidence,  offered  and  the  court  received  what  purported  to 
be  a  certificate  of  such  marriage  signed  by  the  officiating 
magistrate  and  by  Thomas  Lee  and  Morgan  L.  Emeigh  as 
witnesses  of  the  ceremony. 

The  present  complainant  alleges  that  since  that  trial  he 
has  learned  that  at  least  seven  persons  will  testify  that  dur- 
ing several  months  prior  and  several  weeks  subsequent  to 
the  date  of  that  certificate,  Morgan  L.  Emeigh,  one  of  the 
persons  whose  names  are  thereto  appended  as  witnesses, 
was  in  the  state  of  Louisiana ;  and  that  at  least  six  persons 
will  testify  that  one  Zeno  A.  Lassing,  at  the  request  of 
Gad  Northrop,  prepared  the  certificate  and  signed  thereto 
the  name  of  the  magistrate  without  his  authority.  Also 
that,  although  he  used  all  reasonable  diligence  in  preparing 
his  case  for  trial,  he  was  unable  to  discover  the  evidence 
aforesaid  before  the  close  thereof.  The  defendant  demurred, 
"  because  on  the  facts  stated  the  plaintiff  is  not  entitled  to 
the  relief  therein  sought,  and  because  it  sets  forth  only 
such  evidence  as  goes  to  prove  the  invalidity  of  said  certi- 
ficate, whereas  the  evidence  offered  on  the  trial  of  said  case 
abundantly  proved  the  said  marriage  without  reference 
to  said  certificate,  and  the  alleged  newly  discovered  evi- 
dence would  make  no  difference  with  the  result  of  the  case 
and  would  not  be  sufficient  to  turn  the  case  in  favor  of  the 
defendant."     The  Superior  Court  sustained  the  demurrer. 

Upon  the  trial  of  the  action  of  ejectment  the  plaintiff  in- 
troduced as  a  witness  his  mother,  who  testified  to  the  mar- 
riage; no  other  person  did  so.  Others  testified  that  the 
father  and  mother  were  at  the  home  of  the  latter  on  the 
night  named  in  the  certificate;  that  during  many  years 
thereafter  they  lived  together  as  husband  and  wife,  and 
that  the  father  introduced  her  as  his  wife.  The  plaintiff 
also  put  in  evidence  a  record  of  the  marriage,  of  the  age  of 
the  mother,  of  the  birth  of  the  son,  and  of  other  family 
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items  in  the  family  Bible,  which  he  claimed  were  made  by 
the  father;  also  evidence  that  immediately  before  or  at  the 
birth  of  the  son  the  mother  spoke  of  Gad  Northrop  as  be- 
ing h^r  husband ;  and  that  the  father  pointed  out  to  the 
son  the  place  of  the  marriage.  The  defendant  offered  evi- 
dence tending  to  prove  that  the  marriage  certificate  was 
a  forgery;  and  claimed  that  the  living  together  of  the 
father  and  mother  was  always  unlawful. 

For  the  purpose  of  testing  the  sufficiency  of  the  demurrer 
we  are  to  assume  that  the  present  complainant  can  now 
present  in  court  several  persons  who  will  testify  that  it  is 
physically  impossible  that  Morgan  L.  Emeigh  could  have 
been  present  at  the  marriage  of  the  father  and  mother  of 
the  defendant,  as  the  certificate  declares  him  to  have  been ; 
and  several  others  who  will  testify  to  their  actual  knowl- 
edge of  the  forgery  of  the  certificate  at  the  instigation  of 
the  father.  In  the  trial  of  the  action  of  ejectment  the 
plaintiff  introduced  the  certificate,  doubtless  because  he 
thought  it  would  weigh  in  his  favor;  and  in  view  of  the 
nature  and  character  of  the  evidence  introduced  by  the 
parties  respectively,  his  belief  was  well  founded.  If  upon 
another  trial  witnesses  testify  in  accordance  with  the  com- 
plainant's allegation,  it  is  the  right  of  the  jury  to  believe 
them ;  and  if  jurors  believe  that  Gad  Northrop  procured  a 
forged  certificate,  they  may  and  probably  will  believe  that 
he  did  so  because  he  could  not  procure  a  genuine  one. 
They  may  well  rely  upon  this  rule  as  governing  men  in 
such  matters,  namely,  that  they  prefer  a  genuine  document 
to  a  forged  one. 

It  is  true  that  upon  the  former  trial  the  defendant  intro- 
duced witnesses  who  testified  that  in  their  opinion  the  sig- 
nature affixed  to  the  certificate  was  not  that  of  the  magis- 
trate, and  this  is  denying  the  genuineness  of  it  in  one  form ; 
and  the  introduction  of  witnesses  who  were  eye  witnesses  to 
the  act  of  forgery  is  doing  the  same  thing  in  another  form. 

When  the  certificate  was  offered  in  evidence,  if  the  de- 
fendant believed  it  to  be  a  forgery,  he  had  the  right  to  rely 
(the  magistrate  being  dead),  upon  the  result  of  a  compari- 
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son  of  signatures  to  substantiate  his  position.  Instances 
wherein  forgers  have  left  eye  witnesses  to  their  acts,  who 
can  be  found  and  called  into  court  and  made  to  testify,  are 
80  rare  that  the  defendant  was  not  required  to  know  or 
suspect  the  existence  of  such.  Upon  such  an  inquiry  the 
testimony  of  persons  who  were  witnesses  to  the  act  of 
forgery  stands  by  its  character  so  entirely  apart  from  the 
testimony  of  those  who  give  opinions  upon  comparison  of 
signatures,  that  the  former  species  in  reality  constitutes 
evidence  tending  to  prove  a  new  and  independent  fact. 
And  the  same  remark  is  applicable  to  the  testimony  of 
those  persons  who  will  testify  that  Emeigh,  one  of  the  wit- 
nesses, was  in  Louisiana  when  the  certificate  declares  that 
he  was  in  New  York. 
There  is  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  the  other  judges  concurred. 


Walsingham  Lee's  Appeal  feom  Commissioners. 

Wliere  a  son  remains  at  home  and  performs  services  for  his  father  under 
a  general  expectation  that  the  latter  will  compensate  him  by  his  will 
or  otherwise,  and  leaves  the  amount  and  mode  of  compensation  to  his 
father's  Judgment,  and  the  father  does  in  fact  make  some  provision 
for  the  son  by  wiU  or  otherwise,  the  son  is  bound  by  the  provision 
made,  whether  satisfactory  or  not. 

[Argued  October  13th— decided  October  23d,  1885. 

Appeal  from  doings  of  the  commissioners  on  the  estate 
of  Mortimer  F.  Lee,  in  disallowing  a  claim  of  the  appellant ; 
taken  to  the  Superior  Court  in  Hartford  County,  and  tried 
to  the  jury  in  that  court  before  Sariford^  J.  Verdict  for 
the  appellant,  and  appeal  to  this  court  by  the  appellee. 
The  case  is  fully  stated  in  the  opinion. 

F.  L.  Hungerfordy  for  the  present  appellant. 

A,  P.  Hyde  and  J  J.  Jenninffs^  for  the  present  appellee. 
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Pabk,  C.  J.  On  the  trial  of  this  case  in  the  court  below 
the  plaintiff  oflfered  evidence  to  prove,  and  claimed  that  he 
had  proved,  that  he  lived  at  home  with  his  father  and 
mother  till  he  became  of  age,  when  he  desired  to  have 
some  understanding  regarding  the  wages  he  should  receive 
if  he  remained  at  home ;  that  his  father  told  him  that  he 
was  working  for  his,  the  son's,  interest  as  well  as  his  own ; 
that  it  would  be  better  for  him  to  remain  at  home,  and  that 
when  he,  the  father,  died,  the  son  would  have  everything ; 
that  relying  upon  this  assurance  he  remained  at  home  dur- 
ing most  of  the  time  for  the  eight  years  next  following, 
laboring  for  his  father  upon  his  farm  and  assisting  him 
about  his  business;  that  his  father  never  made  him  any 
compensation  in  his  life  time  and  left  him  nothing  of  value 
*by  his  will ;  and  that  therefore  his  estate  was  indebted  to 
him  for  his  services. 

On  the  other  hand  the  defendant  offered  evidence  to 
prove,  and  claimed  that  she  had  proved,  that  the  father  was 
a  man  of  moderate  means,  not  worth  more  than  five  thous- 
and dollars  when  his  son  became  of  age,  and  at  the  time  of 
his  decease ;  that  he  was  a  hard  working,  industrious  man  ; 
that  both  he  and  his  wife  were  attached  to  the  plaintiff  as 
an  only  child ;  that  the  wife  was  wholly  without  means  of 
support;  that  the  son  remained  at  home  after  his  majority 
under  an  expectation  that  his  father  would  make  provision  for 
him  by  will  or  otherwise ;  that  there  was  no  express  agree- 
ment as  to  what  such  provision  should  be,  or  how  it  should 
be  made ;  that  there  was  no  expectation  on  the  part  of  the 
son  that  his  father  would  leave  him  his  entire  estate  to  the 
exclusion  of  his  mother;  that  the  sou  had  confidence  in  the 
integrity  and  justice  of  his  father,  and  was  willing  to  leave 
it  for  him  to  do  what  was  right  to  compensate  him  by  his 
will  or  otherwise  for  his  services,  and  to  reimburse  him  for 
the  money  expended  and  loaned  as  stated  in  the  plaintiffs 
bill ;  that  after  the  son  became  of  age  he  worked  in  a  fac- 
tory for  a  considerable  time  for  his  own  benefit,  and  also 
engaged  in  private  business  on  his  own  account ;  that  he 
went  to  school  at  the  expense  of  his  father,  and  finally  mar- 
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ried  in  1878  and  left  home,  and  from  that  time  ceased  to 
perform  any  services  for  his  father ;  that  down  to  the  time 
of  his  marriage,  except  when  away  at  school,  he  lived  in  his 
father's  family  as  a  member  of  it  without  paying  board,  and 
that  the  father  just  before  his  death  gave  him  a  deed  of 
land  worth  about  three  hundred  dollars,  and  also  made 
valuable  provision  for  him  in  his  will. 

Upon  the  case  thus  presented  the  defendant  asked  the 
court  to  charge  the  jury  as  follows :  "  That  if  the  son  re- 
mained at  home  and  performed  services  and  expended 
money  under  a  general  expectation  that  his  father  would 
make  it  right,  by  will  or  otherwise,  when  he  died,  and  left 
it  to  his  father's  judgment  what  would  be  right,  and  what 
provision  should  be  made,  and  how  it  should  bp  made, 
and  the  father  did  in  fact  make  provision  for  his  son, 
by  will  or  otherwise,  then  the  son  was  bound  by  the 
provision  thus  made,  whether  satisfactory  or  not,  and 
could  not  recover  in  this  appeal."  The  court  did  not 
so  charge,  but  charged  as  follows:  "If  it  was  understood 
between  them  that  the  son  was  to  render  these  services  and 
to  receive  compensation  therefor,  and  there  was  also  an 
understanding  between  them  that  the  compensation  was  to 
be  made  him  by  provision  in  his  father's  will,  or  without  it, 
by  which  he  was  to  get  this  estate,  and  if  you  find  that  the 
father  did  make  a  will,  and  paid  him  by  the  terms  of  the 
will,  in  the  way  in  which  it  was  understood  by  the  son,  at 
least,  that  he  should  be  paid,  then  there  can  be  no  recovery 
in  this  case."  • 

We  think  the  court  below  erred  in  not  charging  the  jury 
as  requested  by  the  defendant.  The  request  was  adapted 
to  the  facts  which  she  had  offered  evidence  to  prove  and 
claimed  that  she  had  proved;  and  had  those  facts  been 
submitted  to  the  jury  and  the  jury  had  found  them  proved, 
we  think  the  law  is  so  that  the  plaintiff  could  not  recover ; 
and  the  jury  should  have  been  so  instructed. 

If  A  renders  service  for  B  under  an  agreement  which 
leaves  to  B  the  right  to  determine  the  amount  of  compensa- 
tion A  shall  receive,  after  the  service  shall  have  been  ren- 
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dered,  and  how  it  shall  be  paid,  and  jB,  acting  in  good  faith, 
80  determines  the  compensation  and  mode  of  payment,  A  is 
as  much  bound  by  the  determination  as  he  would  be  if 
there  had  been  an  express  agreement  between  the  parties 
that  he  should  receive  that  compensation  and  in  that  mode 
before  the  service  was  rendered,  and  if  payment  should  be 
in  fact  made  to  that  amount  and  in  that  mode  A's  claim 
would  be  extinguished.  This  is  in  substance  the  case  which 
the  defendant  asked  the  court  to  present  to  the  jury. 

The  plaintiff  claims  that  the  court  substantially  complied 
with  the  request.  We  do  not  so  understand  the  charge. 
The  charge  applies  to  a  contract,  the  terms  of  which  in  re- 
gard to  the  son's  compensation  were  understood  between 
the  father  and  son,  and  related  to  the  father's  estate,  which 
was  to  be  conveyed  to  the  son  by  his  father's  will  or  in 
some  other  manner.  The  language  is  as  follows : — "  And 
there  was  also  an  understanding  between  them  (the  father 
and  son)  that  such  compensation  was  to  be  made  the  son 
by  provision  in  his  father's  will,  or  without  it,  by  which 
he  was  to  get  this  estate ;  and  if  you  further  find  that 
the  father  did  make  a  will  and  paid  him  by  the  terms  of 
the  will  in  the  way  it  was  understood,"  &c.  It  is  obvious 
that  there  is  a  substantial  difference  between  the  request 
and  the  charge  of  the  court.  In  the  request  the  com- 
pensation of  the  son  and  the  mode  of  payment  are  left 
wholly  to  the  father  to  determine.  In  the  charge  they 
are  regarded  as  both  agreed  upon  between  the  father  and 
son.    Surely  there  is  an  important  distinction  here. 

It  is  further  claimed  that  the  request  is  indefinite,  un- 
certain and  ambiguous,  inasmuch  as  it  says — "If  the  son 
performed  services,  &c.,  under  a  general  expectation  that  his 
father  would  make  it  right,"  &c.,  and  that  therefore  the 
defendant  was  not  entitled  to  the  charge  requested.  It 
seems  to  us  clear  what  was  intended  by  the  expression 
"  general  expectation."  It  was  an  expectation  that  arose 
from  no  express  understanding  between  the  father  and  son 
in  relation  to  the  son's  compensation  for  his  services,  but 
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grew  out  of  all  the  circumstances  of  the  case.    We  think 
this  objection  is  not  well  taken. 

There  is  error  in  the  judgment  appealed  from,  and  a  new 
trial  is  ordered. 

In  this  opinion  the  other  judges  concurred. 


63  ap 

!  60    223| 

53    Sefj 
I  TO    Zl9l 

The  Town  op  Suffield  vs.  The  New  Haven*  &     ^  ^w^ 

NOBTHAMPTON    COMPANY. 

The  act  of  1884^  (Session  Laws,  1884,  ch.  100,)  provides  that  the  raih*oad 
commissioners,  when  public  safety  requires  an  alteration  of  any  high- 
way crossed  at  grade  by  a  railroad,  *'  may  order  such  alterations  in 
such  highway  as  they  shaU  deem  hesV*  Two  converging  highways 
crossed  a  railroad  at  grade  at  points  half  a  mile  apart  and  united  just 
beyond  the  road.  Held  that  the  commissioners  had  power  to  join  the 
two  highways  before  reaching  the  railroad  and  make  a  single  crossing, 
although  the  distance  by  one  highway  was  increased  thirty  rods  and  by 
the  other  fifteen  rods. 

While  the  commissioners  have  authority  to  make  such  alterations  as  they 
think  best,  yet  their  action  is  open  to  review  upon  the  question  whether, 
considering  all  the  circumstances,  it  comes  within  the  statute. 

[Argued  October  13th— decided  December  14th,  1885.]    ' 

Suit  for  an  injunction  against  the  closing  up  of  parts 
of  two  highways ;  brought  to  the  Superior  Court  in  Hart- 
ford County,  and  reserved,  on  a  demurrer  to  the  defendant's 
answer,  for  the  advice  of  this  court.  The  case  is  fully 
stated  in  the  opinion. 

C.  U.  Perkins^  for  the  plaintiff. 

W.  C.  Casey  for  the  defendant. 

Pabk,  C.  J.  In  the  town  of  Su£5eld  the  defendants 
railroad  runs  nearly  north  and  south.  Before  the  com- 
mencement of  these  proceedings  there  were  two  highways 


Digitized  by  VjOOQ IC 


868  HARTFORD  DISTRICT. 

Town  of  Saffield  v.  New  Haven  A  Northampton  Co. 

running  in  an  easterly  direction  in  that  town,  that  crossed 
the  railroad  at  grade  about  a  half  mile  apart,  and  united  in 
one  highway  within  a  short  distance  from  the  railroad  on 
the  east  side,  and  at  a  point'  nearly  equi-distant  from  the 
crossings. 

The  railroad  commissioners,  on  a  hearing  duly  had  on  the 
subject,  ordered  that  the  location  of  the  two  highways  at 
the  crossings  be  so  changed  that  they  would  meet  on  the 
west  side  of,  and  just  before  reaching  the  railroad,  and  thus 
save  the  necessity  of  more  than  one  crossing  of  the  railroad. 

The  sole  question  in  the  case  is,  whether  the  commission- 
ers had  authority  to  make  this  order.  All  their  authority 
came  from  the  statutes  of  1876  and  1884,  (Session  Laws 
1876,  p.  102 ;  of  1884,  p.  878 ;)  and  the  case  depends  upon 
the  construction  to  be  given  to  these  statutes. 

The  statute  of  1876  is  as  follows : — "  The  selectmen  of 
any  town  within  which  a  highway  crosses  or  is  crossed  by  a 
railroad,  or  the  directors  of  any  railroad  company  whose 
road  crosses  or  is  crossed  by  a  highway,  may  bring  their 
petition  in  writing  to  the  railroad  commissioners,  therein 
alleging  that  public  safety  requires  an  alteration  in  such 
crossing,  its  approaches,  the  method  of  crossing,  the  loca- 
tion of  the  railroad  or  highway,  or  the  removal  of  obstruc- 
tions to  the  sight  at  such  crossing,  and  praying  that  the 
same  be  ordered.  Whereupon  the  railroad  commissioners 
shall  appoint  a  time  and  place  for  hearing  the  petition,  and 
shall  give  such  notice  thereof  as  they  shall  judge  reasonable 
to  said  selectmen,  the  railroad  company,  and  the  owners  of 
the  land  adjoining  such  crossing ;  and  after  such  notice  and 
hearing  said  commissioners  shall  determine  what  alterations 
or  removals  shall  be  made,  by  whom  done,  and  at  whose 
expense.'* 

The  statute  of  1884  is  as  follows : — "  The  railroad  com- 
missioners may,  when  in  their  opinion  public  safety  requires 
aa  alteration  of  any  highway  crossed  at  grade  by  a  railroad, 
after  a  hearing  had  upon  such  notice  as  they  shall  deem 
reasonable  to  the  railroad  company  owning  or  operating 
said  railroad,  and  to  the  selectmen  of  the  town,  mayor  of 
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the  city,  or  warden  of  the  borough,  within  which  said  high- 
way is  situated,  and  to  the  owners  of  the  land  adjoining 
said  crossing,  order  such  alterations  in  such  highway  as  they 
shall  deem  best,  and  shall  determine  and  direct  by  whom 
such  alterations  shall  be  made,  at  whose  expense,  and  within 
what  time ;  provided  that  in  no  case  shall  more  than  one 
half  the  expense  be  paid  by  the  town,  city  or  borough  afore- 
said ;  and  provided  further,  that  such  alterations  as  are 
made  at  the  primary  instance  of  the  railroad  commissioners 
shall  not  be  ordered  at  the  rate  of  more  than  one  a  year  on 
any  one  railroad,  except  in  the  case  of  railroads  now  having 
a  double  track  throughout  their  entire  length.  Railroad 
companies  may  take  land  for  the  purposes  of  this  section  in 
the  manner  now  provided  by  law  for  the  taking  of  land  by 
railroad  companies." 

These  statutes  differ  but  little  except  in  the  mode  of  pro- 
cedure. One  requires  a  petition  to  be  brought  by  the  select- 
men of  the  town  in  which  the  proposed  alterations  are  to 
be  made,  or  by  the  directors  of  the  railroad  company ;  and 
in  the  other  the  commissioners  can  proceed  upon  their  own 
motion. 

We  will  consider  the  case  under  the  statute  of  1884,  inas- 
much as  that  statute  is  particularly  referred  to  in  the  de- 
fendant's answer,  and  has  been  the  one  mainly  discussed  in 
the  argument. 

This  statute  confers  upon  the  commissioners  the  power  to 
"  order  such  alterations  in  such  highway  as  they  shall  deem 
best,"  &c.  This  power  seems  to  be  amply  sufficient  for  all 
the  demands  of  this  case.  These  highways,  for  all  highway 
purposes,  remain  substantially  the  same  as  they  were  before 
the  alterations  were  made,  the  only  difference  being  that  a 
traveler  upon  one  of  them  will  have  to  go  about  fifteen 
rods  and  upon  the  other  about  thirty  rods  further  than  be- 
fore. To  compensate  for  this  difference  the  traveler  will 
escape  the  danger  arising  from  two  railroad  crossings  at 
grade.  The  accommodation  of  the  public  is  manifestly 
greater  than  it  was  before,  and  were  it  not  for  the  expense 
Vol.  Lin — 24 
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attending  the  alteration  we  should  hear  no  complaint  roade 
in  regard  to  it. 

But  it  is  said  that  the  power  conferred  upon  tjie  commis- 
sioners is  limited  by  the  word  "alterations,"  which  indi- 
cates it  is  said  some  slight  change  in  the  grade  of  the 
highway,  or  perhaps  turning  the  road  a  little  to  the  right 
or  left,  taking  care  that  the  change  shall  be  inconsiderable. 

In  construing  this  statute  we  should  take  into  considera- 
tion the  object  the  legislature  had  in  view  in  passing  it, 
which  was  to  prevent  the  destruction  of  life  and  property 
at  highway  crossings  of  railroads  at  grade,  so  far  as  it  could 
reasonably  be  done.  Such  disasters  have  been  occurring 
ever  since  railroads  have  had  an  existence,  and  the  legisla- 
ture, year  after  year,  has  been  passing  enactments  on  the 
subject  to  prevent  the  evil,  but  each  act  failed  to  accomplish 
the  object,  when  in  1884  the  legislature  resorted  to  vigorous 
measures  to  prevent  such  calamities  and  made  provision  for 
the  gradual  entire  removal  of  such  crossings.  They  struck 
at  the  root  of  the  evil  and  said  to  the  commissioners,  make 
such  alterations  of  highways  at  their  crossings  of  railroads 
at  grade  as  you  shall  "deem  best."  "Such  alterations  as  they 
shall  deem  best "  is  the  language  used. 

The  counsel  for  the  plaintiffs  seems  to  overlook  all  in 
this  clause  except  the  word  "  alterations,"  and  treats  that 
word,  disconnected  from  the  others,  as  alone  descriptive  of 
the  power  conferred,  whereas  all  the  other  words  are  used 
to  indicate  the  character  of  the  alterations  that  may  be  or- 
dered. The  commissioners  may  not  only  order  "altera- 
tions," but  "  such  alterations  as  they  shall  deem  best." 
Surely  the  language  used  is  ample  to  cover  the  case.  We 
do  not  mean  to  be  understood  that  this  language  gives  the 
commissioners  unlimited  power  on  the  subject.  They  must 
act  reasonably,  and  make  such  alterations  only  as  the  exi- 
gencies of  each  particular  case  seem  reasonably  to  require. 
Their  acts  are  open  to  review  as  to  whether  they  come 
within  the  statute  or  not,  taking  into  consideration  all  the 
circumstances  of  each  particular  case,  including  the  expense 
involved.    All  that  we  mean  to  determine  is  that  the  altera- 
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tions  ordered  in  this  extraordinary  case  come  within  the 
proYisions  of  the  statute.  The  commissioners  found  here 
a  state  of  things  that  no  man  or  set  of  men  would  ever 
think  of  creating.  No  one  would  entertain  the  thought  for 
a  moment  of  laying  out  two  highway  crossings  of  a  railroad 
at  grade,  within  one  half  mile  of  each  other,  and  then  run 
the  two  ways  together  immediately  after  passing  the  rail- 
road, thus  making  uselessly  and  needlessly  more  than  one 
crossing  of  the  railroad.  All  that  the  commissioners  did  in 
effect  was  to  order  a  removal  of  the  forks  of  the  main  road 
from  one  side  of  the  railroad  to  the  other,  and  substantially 
abolishing  both  of  the  crossings  by  making  the  highway 
pass  under  the  railroad  and  leaving  the  highways,  for  all 
highway  purposes,  substantially  the  same  as  before. 
We  advise  the  Superior  Court  that  the  answer  is  sufficient. 

In  this  opinion  the  other  judges  concurred. 


Edwin  P.  Griswold,  Administrator,  vs.  The   New 
York  &  New  England  Railroad  Company. 


68  871, 

74  8461 

68  3711 

77  364' 


A  boy  of  sixteen  was  employed  by  the  keeper  of  a  restaurant  at  a  station 
on  the  defendant's  railroad  to  sell  sandwiches  and  fruits  on  the  trains, 
and  had  a  free  pass  for  the  purpose  over  the  whole  road,  the  pass  con- 
taining a  condition  that  the  company  should  not  be  liable  for  any  per- 
sonal injury  caused  by  the  negligence  of  its  agents.  The  boy  for  a 
private  purpose  was  going  over  a  part  of  the  road  to  which  he  was  not 
called  by  his  business,  and  while  there  was  killed  by  a  collision  caused 
by  the  gross  negligence  of  the  defendant's  servants.  The  company 
ha-d  no  interest  in  the  restaurant  and  had  assumed  no  obligation  to 
caary  the  boy  over  the  road,  but  was  incidentally  benefited  by  the 
accommodation  to  its  passengers,  and  to  induce  the  keeper  to  establish 
\t  there  had  promised  to  aid  him  in  every  way  it  could,  and  gave  the 
boy  the  pass  as  a  means  of  aiding  him.    Held~ 

1.  That  the  pass  was  to  be  regarded  as  given  gratuitously  and  not  upon 
consideration. 

2.  That  the  condition  in  such  a  pass  as  to  the  company's  exemption  from 
liability  for  the  negligence  of  its  servants,  was  not  forbidden  by 
public  policy  and  was  obligatory  upon  the  passenger. 
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8.  That  the  boy,  having  capacity  to  accept  the  free  pass,  took  It  with 
the  condition,  and  was  as  much  bound  by  it  as  an  adult. 

A  condition  exempting  a  railroad  company  from  liability  for  the  negli- 
gence of  its  servants,  is  not  void  as  against  public  policy  by  reason  of  a 
moral  culpability  involved.  The  company  itself  may  be  without  actual 
fault  in  the  matter. 

Such  a  condition  would  not  be  good  in  the  case  of  a  passenger  for  hire. 

A  passenger  on  a  free  pass  given  for  a  valuable  consideration  has  the  same 
rights  as  a  passenger  for  hire. 

[Argued  October  14th— decided  December  14th,  1885.] 

Action  by  the  plaintiff  as  administrator  of  the  estate  of 
Charles  P.  Griswold,  for  an  injury  to  the  intestate  by  the 
negligence  of  the  defendant,  a  railroad  company,  which 
caused  his  death ;  brought  to  the  Superior  Court  in  Hart- 
ford County.  The  defendant  demurred  to  the  complaint, 
the  demurrer  was  overruled,  and  the  case  heard  in  damages 
before  Andrews^  J.  The  following  facts  were  found  by  the 
court : 

•  The  defendant  is  a  common  carrier  of  passengers  by  rail- 
way, having  a  railroad,  the  western  division  of  which  is  a 
single  track  extending  from  Hartford  through  the  towns  of 
Plainville,  Bristol,  Waterbury,  and  other  towns,  to  the  Hud- 
son river.  In  1888  Elliot  Holbrook  was  the  defendant's 
superintendent  of  this  western  division.  In  July,  1883,  a 
collision  took  place  between  a  passenger  train  moving  east- 
erly and  a  construction  train  moving  westerly  on  the  de- 
fendant's track,  at  a  point  from  one  half  to  three-fourths  of 
a  mile  easterly  of  the  station  at  Plainville.  Charles  P. 
Griswold  was  a  passenger  on  the  passenger  train,  and  by 
the  collision  was  killed,  almost  instantly.  The  collision 
was  caused  by  the  gross  negligence  of  the  defendant's  ser- 
vants. The  passenger  train  consisted  of  an  engine,  a  bag- 
gage-car, and  two  passenger  coaches.  The  engine  and  the 
baggage-car  were  entirely  wrecked.  No  person  in  either 
passenger  coach  was  injured.  The  baggage-car  was  used, 
one  part  for  baggage  and  the  other  for  express  matter.  At 
the  time  of  the  collision  Griswold  was  in  the  baggage-car 
talking  with  the  express  messenger.  He  was  riding  upon 
the  pass  hereinafter  mentioned. 
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Sometime  in  February,  1883,  Mr.  Holbrook  proposed  to 
one  Chickering  to  open  a  lunch-room  in  the  defendant's  sta- 
tion-house at  Waterbury,  and  such  negotiation  was  had 
between  them  that  the  defendant  fitted  up  a  lunch-counter 
in  the  station-house,  and  Chickering  went  there  to  keep  it. 
A  good  lunch-room  at  important  stations  is  an  advantage  to 
a  railroad  doing  a  passenger  traffic.  Chickering  Was  an 
experienced  and  successful  man  in  such  business,  had  prev- 
iously kept  a  lunch-room  in  the  defendant's  station-house 
at  Putnam,  and  Mr.  Holbrook  was  quite  desirous  that  he 
should  open  a  like  room  at  some  station  on  the  western 
division  of  the  road,  and,  to  induce  him  to  come,  promised 
to  aid  him  in  every  way  that  he  could.  At  the  time  there 
was  ;io  agreement  as  to  how  much  rent  Chickering  should 
pay.  He  went  there  on  trial,  to  see  whether  or  not  he 
could  make  the  business  successful. 

In  April,  1883,  Chickering  hired  Griswold,  who  was  then 
a  well-grown  and  intelligent  lad,  sixteen-and-a-half  years 
old,  to  distribute  small  hand-bills  advertising  his  lunch- 
counter,  and  to  sell  fruits,  sandwiches,  and  other  like  arti- 
cles, upon  all  the  trains  coming  into  Waterbury ;  and  soon 
thereafter  he  applied  to  Mr.  Holbrook  for  a  pass  for  Gris- 
wold to  ride  upon  such  trains,  saying  to  him  that  it  would 
be  of  great  advantage  to  him,  Chickering,  to  have  Griswold 
travel  upon  the  trains  for  thaty  purpose.  In  a  few  days 
Chickering  received  from  Holbrook  the  pass,  which  he  de- 
livered to  Griswold.  Griswold  continued  in  the  employ- 
ment of  Chickering  up  to  the  time  of  his  death,  and  at  all 
times  had  possession  of  the  pass.  The  pass  was,  at  a  subse- 
quent date,  renewed.  This  was  done  at  the  request  of 
Chickering.    The  pass  was  as  follows : 

NEW  YORK  AND  NEW  ENGLAND  RAILROAD. 

Pass  Chas.  P,  Q-rUwold^  account  Waterbury  Restaurant, 

Between  all  points  on  Western  Division^ 

Until  June  4,  1883,  unless  otherwise  ordered. 

No.  3001.  S.  M.  FELTON,  Jb. 

General  Manager. 
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[Reverse.] 

Good  until  September  1, 1883. 

S.  M.  FELTON,  Jr., 

General  Manager. 

The  person  accepting  this  ticket  assomes  all  risk  of  acci- 
dents, and  expressly  agrees  that  the  company  shall  not  be 
liable  under  any  circumstances,  whether  of  negligence  by 
o  /  their  agents  or  otherwise,  for  any  injury  to  the  person,  or 

83      *°^  ^*^**  ^^  damage  to  the  property  of  the  passenger  using 
this  ticket. 

If  presented  by  any  other  than  the  person  named  thereon, 
conductor  will  take  up  the  ticket  and  collect  fare. 

Griswold's  employment  did  not  require  him  to  travel  as 
far  eastward  as  Plainville.  His  mother  lived  at  Plainville, 
and  he  was  accustomed  to  go  home  to  her  house  each  week 
to  stay  over  Sunday,  and  at  other  times  as  there  was  occa- 
sion, riding  both  ways  on  the  pass.  He  did  this  by  Chick- 
ering's  permission  and  with  the  knowledge  of  the  defend- 
ant's officers.  Upon  the  day  that  he  was  killed  Griswold 
had  gone  from  Waterbury  to  Plainville  to  have  his  mother 
attend  to  his  clothes,  intending  to  return  to  Waterbury  in 
the  evening.^  The  day  previous  there  had*been  a  serious 
collision  on  the  defendant's  road  at  Clayton,  a  station  next 
easterly  from  Plainville,  the  wreck  of  which  was  still 
strewed  along  the  track.  While  waiting  for  his  clothes 
Griswold  thought  he  would  go  to  Clayton  and  see  the 
wreck,  and  was  on  the  train  for  that  purpose.  Just  after 
the  train  had  started  from  Plainville  the  conductor  saw 
Griswold  standing  on  the  forward  platform  of  the  forward 
passenger  coach.  He  was  well  acquainted  with  him,  knew 
he  had  the  pass,  and  did  not  ask  him  for  any  fare. 

'There  was  at  the  time  a  rule  of  the  defendant  that  the 
conductor  should  not  allow  any  passenger  to  ride  in  the 
l>aggage-car.  This  rule  was  not  generally  published,  but 
was  made  for  the  guidance  of  the  conductor.  Griswold  had 
no  knowledge  of  it. 

Griswold  was  a  friend  of  the  express  messenger,  and  had 
been  in  the  habit,  in  the  intervals  of  his  employment,  of 
riding  in  the  baggage-car  with  liim.     The  conductor  of  the 
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train  did  not  know  that  Griswold  was  in  the  baggage-car  at 
the  time,  and  there  was  no  evidence,  other  than  the  fact  of 
such  habit,  to  show  that  he  had  ever  had  knowledge  that 
he  was  accustomed  so  to  ride. 

Griswold  was  himself  guilty  of  no  contributory  neligence, 
unless  the  law  itself  imputes  such  negligence  to  him  from 
his  riding  in  the  baggage-car  under  the  circumstances  above 
stated. 

Upon  these  facts  the  defendant  claimed  that  the  plaintiff 
was  entitled  to  recover  no  more  than  nominal  damages,  and 
asked  the  court  so  to  decide.  The  court  did  not  so  decide, 
but  rendered  judgment  for  the  plaintiff  for  fifteen  hundred 
dollars  damages.     The  defendant  appealed. 

S,  E.  Baldwin  and  E.  D.  Bobbinsy  for  the  appellant. 

1.  The  negligence  of  the  boy  contributed  to  the  injury. 
He  would  not  have  been  hurt  if  he  had  been  in  one  of  the 
passenger  cars.  He  was  of  sufiQcient  age  to  be  able  to  act 
intelligently  in  the  matter.  Neal  v.  Gillette  23  Conn.,  442 ; 
Naffle  V.  Allegheny  Valley  R.  E.  Co.,  88  Penn.  St.,  85.  The 
baggage-car  is  an  unsafe  place  to  ride  in.  Pennsylvania  R,  R. 
Co.  V.  Langdon,  92  Penn.  St.,  27.  The  Supreme  Court  of 
Massachusetts,  in  Hickey  v.  Boston  ^  Lowell  R,  R.  Co,,  14 
Allen,  431,  says :  ^^  If  sufficient  and  suitable  provision  be 
made  within  the  cars  for  all  the  passengers,  the  managers 
of  the  train  are  not  under  obligations  to  restrict  them  to 
their  proper  places,  nor  to  prevent  them  from  acts  of  impru- 
dence. If  they  voluntarily  take  exposed  positions  with  no 
occasion  therefor,  nor  inducement  thereto,  except  a  bare 
license  by  non-interference  or  express  permission  of  the 
conductor,  they  take  the  special  risks  of  this  position  on 
themselves."  The  Supreme  Court  of  Pennsylvania,  in 
Penn.  R,  R.  Co,  v.  Langdon,  above  cited,  says :  "  If  it  is 
once  understood  that  a  man  who  rides  in  a  baggage-car  in 
violation  of  the  rules,  does  so  at  his  own  risk,  we  shall  have 
fewer  accidents  of  this  description."  The  law  itself,  then, 
imputes  to  a  traveler  this  unnecessary  venturing  out  of  the 
coaches  into  the  baggage-car  as  a  neglect  of  duty,  such  that, 
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if  essentially  contributing  to  cause  the  injury  received  by 
him,  it  debars  him  from  recovery  of  damages  therefor. 
Kentucky  Central  K  R.  Co.  v.  Thomas,  79  Ky.,  160; 
Sbuston  ^c,  E.  E.  Co.  v.  Clemmons,  55  Texas,  88 ;  Peoria 
^c.  E.  E,  Co.  V.  Lane,  88  111.,  448 ;  Eaton  v.  Del.,  Lack.  ^ 
Western  E.  E.  Co.,  57  N.  York,  882,  388,  397.  It  is  true 
that  the  boy  "  had  been  in  the  habit,  in  the  intervals  of  his 
employment,  of  riding  in  the  baggage-car,"  but  no  knowl- 
edge of  such  habit  was  brought  home  to  the  defendant  or 
its  ofBcei-s.  Even  if  the  conductor  had  invited  him  into  the 
baggage-car,  it  is  not  clear  that  such  an  invitation  would  be 
chargeable  to  the  defendant,  which  had  expressly  prohibited 
its  conductors  from  allowing  passengers  there.  Eailroad 
Co.  V.  Jones,  95  U.  S.  R.,  489, 443 ;  Eickey  v.  Boston  ^  Low- 
ell E.  E.  Co.,  14  Allen,  429. 

2.  As  to  the  free  pass,  Griswold  was  abusing  his  privi- 
lege in  riding  on  his  pass  from  Plainville  to  Clayton.  It 
was  issued  for  use  in  his  employment.  His  stretching  it  to 
cover  journeys  from  his  place  of  employment  to  his  home 
had  been  acquiesced  in,  but  it  was  a  long  step  beyond  that 
to  use  it  for  an  excursion  to  view  a  railroad  wreck.  If,  on 
the  other  hand,  he  had,  as  the  plaintiff  claims,  a  right  to  so 
use  his  free  pass,  he  was  on  this  train  under  a  license  on 
condition.  The  condition  was  that  there  should  be  no  claim 
for  any  injuries  he  might  receive  through  any  negligence 
of  the  defendant's  servants.  His  injuries  were  due  to  such 
negligence  combining  with  his  own.  It  has  never  been 
alleged,  or  suggested,  that  the  defendant  or  its  officers  were 
in  any  wise  in  fault.  It  was,  in  fact,  one  of  those  cases  of 
gross  negligence— of  momentarily  complete  lapse  of  atten« 
tion  on  the  part  of  an  ordinarily  careful  servant,  the  occa- 
sional occurrence  of  which  a  railroad  management  cannot 
prevent  or  guard  against.  Under  the  circumstances  found, 
and  where  it  is  not  shown  that  the  defendant  or  its  officers 
(as  distinguished  from  its  mere  subordinate  servants)  wei*e 
in  some  degree  to  blame,  the  defendant  cannot  be  subjected 
to  liability.  Gardner  v.  N.  Haven  ^  Northampton  Cu.y  61 
Conn.,  150 ;  Kinney  v.  Central  E.  E.  Co.,  32  N.  Jer.  Law, 
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408;  S.  a,  84  id.,  513;  Wells  v.  IT.  York  Central  E.  R.  Co,, 
24  N.  York,  185;  Bmell  v.  K  York  Central  R.  R.  Co.,  25 
id.,  442 ;  Poucher  v.  K  York  Central  R.  R.  Co,,  49  id.,  263 ;  ' 
McCawley  v.  Fumes%  Ry.  Co.,  L.  R.,  8  Q.  B.,  57 ;  Gallin  v. 
London  ^  K  Western  Ry.  Co.,  10  id.,  212 ;  Hall  v.  N.  East- 
ern Ry.  Co,,  id.,  437.  Even  the  Supreme  Court  of  the 
United  States  (which  has  disapproved  the  views  of  the 
New  York  courts  in  the  case  of  some  passes,  as  for  example 
drovers'  passes,  which  it  holds  are  given  for  a  consideration, 
(Railroad  Co.  v.  Lockwood,  17  Wall.,  857),  has  refused  to 
hold  that  a  condition  like  the  one  now  in  question  is  not 
binding  where  the  carriage  of  a  person  is  really  gratuitous. 
Railroad  Co.  v.  Stevens,  95  U.  S.  R.,  658.  But  it  is  claimed 
by  the  plaintiff  that  the  defense  here  made  is  bad,  because 
the  contract  of  an  infant  is  not  binding.  The  contract  of 
an  infant  however  is  often  available  as  a  defense  to  a  claim 
made  in  his  behalf,  though  it  would  not  support  an  action 
against  him  by  the  other  party  for  aflBrmative  relief.  1 
Parsons  on  Cont.,  815,  note  I.  But  in  looking  at  the  matter 
in  this  light  we  obscure  the  true  nature  of  the  transaction. 
There  is  no  law  that  a  minor  may  not  accept  a  free  gift  on 
a  reasonable  condition  as  to  the  quantity  of  the  gift,  or  with 
a  proper  stipulation  that  the  gift  shall  not  include  some- 
thing which  otherwise  might  be  considered  as  going  with  it. 
It  should  be  noted  that  in  this  case  the  free  pass  to  Gris- 
wold was  given  as  a  favor  to  Chickering  and  not  under 
any  contract  duty  to  anybody.  A  case  in  other  respects 
quite  similar  to  the  present  was  recently  before  the  Cana- 
dian courts.  Alexander,  a  newsboy  on  the  defendant's  rail- 
road, was  injured  while  prosecuting  his  business,  and  died 
within  a  year.  He  was  in  the  employ  of  a  news  firm  which 
was  bound  to  the  railroad  company  by  a  contract  pro- 
viding as  follows: — "Th^t  the  railroad  company  should 
carry  said  firm,  their  agents  and  newsboys,  and  should 
not  be  liable  or  responsible  for  any  injury  to  the  per- 
son, whether  such  accident  should  be  occasioned  by  the 
willful  default  of  the  defendant  or  any  one  of  its  servants, 
or  any  cause  whatever."    The  boy's  administrator  brought 
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suit  for  damages  for  his  death,  and  the  defendant  pleaded 
this  agreement  in  bar.  The  plaintiff  demurred,  and  the 
plea  was  held  good,  the  court  using  the  following  language : 
"  If  any  presumptions  arise  it  would  seem  that  the  plaintiffs 
son  should  have  known  the  terms  of  the  contract.  If  he 
wished  to  protect  himself,  he  should  have  stipulated  with 
his  employer  that  he  would  not  become  a  passenger  on  the 
terms  of  the  contract.  ♦  ♦  ♦  If  the  contract  is  to 
be  considered  as  one  made  with  the  passenger  himself, 
though  travelling  on  an  agreement  made  with  his  employer, 
and  that  such  passenger  agreed  to  release  the  railroad  com- 
pany from  all  claims  for  accident,  as  a  substantive  agree- 
ment of  his  own,  then  the  railroad  company  can  never  carry 
an  infant  nor  property  of  an  infant  at  the  diminished  fares 
on  which  other  persons  and  property  may  pass  over  the 
lines."  Alexander  v.  Toronto  ^  NippiBiing  Ry.  Co,y  33 
U.  Canada,  Q.  B.,  474. 

8.  The  demurrer  was  well  taken.  The  want  of  averments 
as  to  widow  and  heirs  is  fatal.  The  plaintiff  shows  no  claim 
of  action  for  the  estate  of  the  intestate.  If  he  has  any  it  is 
for  the  widow  or  heirs,  and  it  does  not  appear  that  there 
were  any.  The  first  ground  of  the  demurrer  was  therefore 
good.  Andrews  v.  Hartford  ^  N.  Haven  R.  R.  Co,^  34  Conn., 
68.  The  complaint  does  not,  as  the  Practice  Act  requires, 
^^  contain  a  statement  of  the  facts  constituting  the  cause  of 
action."  It  is  a  statutory  action,  unknown  to  the  common 
law,  and  all  the  conditions  of  the  statute  should  be  met  in 
pleading.  The  legislature  were  not  trying  to  protect  the 
creditors  of  the  party  killed,  or  his  estate  generally,  or  even 
his  devisees  and  legatees,  if  he  died  testate,  but  solely  his 
widow  and  heirs.  Safford  v.  Drem^  3  Duer,  627 ;  Chicago  ^ 
Rock  Island  R.  R.  Co.  v.  Morris,  26  111.,  400 ;  Ind.,  Pittsb. 
^  Cleveland  R.  R.  Co.  v.  Keeley's  Admr.y  23  Ind.,  138. 

Tf.  C  Case  and  P.  S.  Bryant^  for  the  appellee. 

1.  As  to  contributory  negligence  by  riding  in  the  bag- 
gage car.  In  the  first  place,  this  question  of  contribu- 
tory negligence  was  one  of  fact  to  be  decided  in  the  court 
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below.  Been  v.  Sbtisatonic  B.  B.  Co,^  19  Conn.,  566;  Park 
V.  O'Brien,  28  id.,  889  ;  Brennan  v.  Fair  Haven  ^  Weitville 
J8.  jB.  Co.,  45  id.,  284.  The  court  below  did  decide  this 
question  by  giving  the  plaintiff  substantial  damages,  saying 
the  deceased  "was  guilty  of  no  contributory  negligence 
unless  the  law  imputes  such  negligence  to  him."  It  is 
very  clear  from  all  the  authorities  that  riding  in  a  bag-  * 
gage-car  simply  is  not  in  law  contributory  negligence — 
that  negligence  will  not  be  imputed  to  the  passenger 
who  occupies  a  car  which  the  railroad  company  furnishes 
and  permits  him  to  enter  for  his  journey.  Jacobus  v. 
St.  Paul  ^  Chicago  By.  Co.,  20  Minn.,  125 ;  Ohio  ^  Mss. 
B.  B.  Co.  V.  MuUing,  80  111.,  9;  Carroll  v.  K  York 
^  If.  Haven  B.  B.  Co.,  1  Duer,  571 ;  O'Donnell  v.  Allegheny 
Valley  B.  B.  Co.,  59  Penn.  St.,  289 ;  Creed  v.  Penn.  B.  B. 
Co.,  86  id.,  140 ;  Udgerton  v.  N.  York  ^  Harlem  B.  B.  Co., 
85  Barb.,  889;  Dunn  v.  Chand  Trunk  B.  B.  Co.,  58  Maine, 
187;  Pool  V.  Chicago,  Ml.  ^  St.  Paul  By.  Co.,  58  Wia., 
658 ;  2  Redf.  Ry.  Cases,  485,  note.  Negligence  is  a  relative 
term,  and  whether  it  shall  be  predicated  of  any  given  act 
depends  entirely  upon  the  circumstances.  What  were  the 
circumstances  of  this  act  ?  The  passenger  was  a  boy  six- 
teen and  a  half  years  old.  For  three  months  he  had  been 
riding  constantly  on  the  defends^ut's  passenger  trains,  scat- 
tering handbills  and  selling  fruit  for  a  railroad  restaurant. 
The  intervals  of  his  employment  he  customarily  spent  in 
the  baggage  car.  He  never  saw  any  notice  forbidding  his 
presence  there,;  there  never  was  one.  The  conductor,  who 
knew  him  well,  allowed  him  to  ride  where  he  pleased.  His 
occupation  gave  him  practically  the  freedom  of  the  train. 
It  practically  placed  him  among  the  employees  of  the  train, 
and  he  habitually  sought  their  society  where  it  was  to  be 
had,  in  the  baggage  car.  All  this  for  three  months  without 
warning  or  remonstrance  from  any  servant  of  the  defendant.* 
If  the  baggage  car  was  a  place  of  great  danger,  why  was 
he  not  informed  of  it  and  excluded  by  the  defendant,  whose 
duty  it  was  to  furnish  its  passengers  diligent  protection  ? 
But  there  is  another  answer  to  this  claim  of  contributory 
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negligence.  The  negligence  of  the  defendant  was  "gross 
negligence."  The  court  below  so  finds.  The  act  of  the 
deceased  in  entering  the  baggage  car,  whether  negligent  or 
not,  will  not  excuse  gross  negligence  in  the  defendant* 
Even  if  he  were  a  trespasser  the  company  would  not  be 
absolved  from  the  consequences  of  treating  him  with  gross 
negligence.  Carroll  v.  JV.  York  ^  N.  Haven  It.  iJ.  Co.,  1 
Duer,  671 ;  Watson  v.  Northern  Ry.  Co.^  24  Up.  Can.,  98 ; 
Mell  V.  N.  York  ^  N.  Haven  B.  R.  Co.,  27  Conn.,  404 ; 
Brennan  v.  Fair  Haven  ^  Westville  B.  B.  Co.,  46  id.,  297. 

2.  As  to  the  deceased  riding  on  a  free  pass.  In  the  first 
place,  was  it  a  free  pass  ?  Was  the  permission  to  ride  an 
absolute  gratuity,  or  a  permission  given  in  pursuance  of  an 
agreement  based  upon  some  consideration  which  had  been 
or  was  to  be  given  on  the  one  side  and  received  upon  the 
other?  The  pass  was  given  under  the  following  circum- 
stances :  Holbrook,  the  defendant's  superintendent,  acting 
within  the  scope  of  his  authority  and  for  the  interest  of  his 
principal,  entered  into  negotiation  with  Chickeriug  to  open 
a  lunch-room  in  the  defendant's  station  at  Waterbury.  To 
induce  him  to  do  this  Holbrook  "  promised  to  aid  him  in 
every  way  that  he  could."  It  was  purely  a  matter  of  busi- 
ness with  Holbrook,  and  his  promises  were  made  in  his 
capacity  of  railroad  manager  and  for  the  pecuniary  benefit 
of  the  company.  Relying  upon  his  promised  aid  Chicker- 
ing  came  to  Waterbury  and  started  the  lunch-room,  and 
soon  applied  to  Holbrook  for  performance  of  his  promise  by 
asking  for  a  pass  for  his  hired  boy,  upon  the  ground  that  it 
would  be  a  great  advantage  to  him  in  his  business.  And 
Holbrook  gave  him  the  pass  (not  as  a  gratuity ;  he  had  no 
right  to  make  gratuities,)  but  in  fulfillment  of  hjs  promise, 
for  which  the  company  had  already  received  a  consideration 
in  his  coming  to  Waterbury.  It  would  seem  to  be  clear 
that  the  pass  was  asked  and  granted,  not  as  a  favor,  but  in 
the  course  of  business,  as  a  stipulated  right  which  had  been 
earned  and  was  due.  But  if  the  pass  was  thus  paid  for 
what  becomes  of  the  claim  of  exemption  from  liability  un- 
der its  conditions?    The  sole  foundation  of  this  claim  is 
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that  the  pass  is  strictly  a  gratuity,  and  the  person  using  it 
not  in  any  sense  a  passenger  for  hire.  It'  is  said  that  the 
company  may  attach  such  condition  to  its  gift  as  it  pleases, 
and  the  condition  will  be  binding.  But  if  the  pass  is  not  a 
gratuity,  and  the  passenger  is  a  passenger  for  hire,  the  claim 
falls  to  the  ground.  It  is  not  necessary  that  a  passenger's 
fare  should  be  paid  in  money  to  constitulje  him  a  passenger 
for  hire.  If  the  company  receives  any  benefit  in  connection 
with  his  passage,  or  the  journey  is  pursuant  to  any  business 
negotiation  between  the  passenger  and  the  company,  the 
permission  to  ride  is  not  a  gratuity  in  the  law,  whether  the 
written  evidence  of  the  permission  be  a  ticket  or  a  pass  with 
conditions.  Railroad  Co,  v.  Lockwood^  17  Wall.,  357.  This 
was  a  case  arising  upon  a  "  drover's  pass,"  and  BRADiiEY,  J., 
says : — "  It  may  be  assumed  in  limine  that  the  case  was  one 
of  carriage  for  hire ;  for,  though  the  pass  certifies  that  the 
plaintiff  was  entitled  to  pass  free,  yet  his  passage  was  one 
of  the  mutual  terms  of  the  arrangement  for  carrying  his 
cattle."  The  owner  of  a  patented  car-coupling,  for  the 
adoption  of  which  by  a  railway  company  he  was  negotiating, 
went,  at  the  expense  and  request  of  the  company,  to  a  point 
on  its  road  to  see  one  of  its  officers  in  relation  to  the  mat- 
ter. A  free  pass  was  furnished  by  the  company.  During 
the  passage  the  car  in  which  he  was  riding  was  thrown  from 
the  track  by  reason  of  the  defective  condition  of  the  rails 
and  he  was  injured.  It  was  held — Ist.  That  the  pass  was 
given  for  a  consideration,  and  that  he  was  a  passenger  for 
hire  ;  2d.  That  being  such,  his  acceptance  of  the  pass  did 
not  estop  him  from  showing  that  he  was  not  subject  to  the 
conditions  printed  on  the  back  of  the  pass,  exempting  the 
company  from  liability  for  any  injury  he  might  receive  by 
the  negligence  of  the  agents  of  the  company  or  otherwise. 
Railroad  Co.  v.  Stevens,  95  U.  S.  R.,  655.  Bradley,  J., 
who  delivered  the  opinion,  says  (p.  658 :) — "  The  transpor- 
tation of  the  plaintiff  in  the  defendant's  cars,  though  not 
paid  for  by  him  in  money,  was  not  a  matter  of  charity  nor 
gratuity  in  any  sense.  It  was  by  virtue  of  an  agreement  in 
which  the  mutual  interest  of  the  parties  was  consulted. 
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*  *  *  The  pass  was  a  mere  ticket  op  voucher,  to  be  shown 
to  the  conductors  of  the  train  as  evidence  of  his  right  to  be 
transported  thereon.  It  was  not  evidence  of  any  contract 
by  which  the  plaintiff  was  to  assume  all  the  risk,  and  it 
would  not  have  been  valid  if  it  had  been."  The  foundation 
of  these  cases  is  the  doctrine  that  a  contract  of  a  common 
carrier  stipulating  for  exemption  from  responsibility  for 
negligence  is  contrary  to  public  policy  and  void — a  doc- 
trine fully  sanctioned  by  this  court.  Welch  v.  Boston  ^ 
Albany  B.  B,  Co.^  41  Conn.,  842.  The  court  there  say : — 
"  We  cannot  recognize  the  validity  of  an  agreement  to 
exempt  a  party  from  all  liability  where  he  fails  to  exercise 
ordinary  care  and  diligence  in  the  business  in  which  he  en- 
gages." And  do  not  the  same  considerations  of  public 
policy  govern,  whether  the  passenger  be  one  for  hire,  a  gra- 
tuitous passenger,  or  a  passenger  on  a  pass  exempting  the 
company  from  liability  ?  It  is  true  that  Bailroad  Co.  v. 
Lockwood  was  stated  by  Judge  Bbadley  to  cover  only  the 
case  of  passengers  for  hire,  but  the  later  case  of  Bailroad 
Co.  V.  Stevens  clearly  intimates  the  applicability  of  the  doc- 
trine whether  the  passenger  be  one  for  hire  or  on  a  free 
pass ;  and  in  the  case  of  Jacobus  v.  St.  Paul  ^  Chicago  By. 
Co.^  20  Minn.,  125,  the  court  used  the  following  language : — 
"  Whether  the  case  be  one  of  a  passenger  for  hire,  a  merely 
gratuitous  passenger,  or  of  a  passenger  upon  a  conditioned 
free  pass,  as  in  this  instance,  the  interest  of  the  state  in  the 
safety  of  the  citizen,  is  obviously  the  same.  Sound  public 
policy  requires  that  the  rule  as  to  the  liability  of  the  carrier 
for  the  safety  of  the  passenger  should  not  be  relaxed  though 
the  passenger  be  gratuitous,  or  as  in  this  case  riding  upon  a 
conditioned  free  pass."  When  a  contract  is  declared  void 
as  against  public  policy,  it  is  so  declared,  not  in  the  interest 
of  either  of  the  parties,  but  in  the  interest  of  the  public ; 
"  the  defense  is  allowed,  not  for  the  sake  of  the  defendant, 
but  for  the  sake  of  the  law  itself."  Oscanyan  v.  Arms  Co.^ 
108  U.  S.  R.,  268.  But  whether  the  contract  of  exemption 
from  liability  upon  a  conditioned  pass  is  ever  Valid  and  bind- 
ing or  not,  it  certainly  is  not  in  the  present  case,  because  the 
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deceased  at  the  time  of  accepting  and  using  the  pass  in 
question  was  a  minor,  and  incapable  of  making  the  agree- 
ment relied  upon  by  the  defendant.  The  pass  was  given  to 
the  boy,  the  alleged  contract  of  exemption  from  liability 
was  made  with  him,  and  no  other  agreement  exempting  the 
company  from  the  consequences  of  negligence  in  transport- 
ing him  is  claimed.  The  deceased  was  legally  incapable  of 
making  the  contract  claimed ;  legally  incapable  of  assenting 
to  the  terms  and  conditions  of  the  pass ;  legally  incapable 
of  agreeing  to  any  limitations  upon  the  gift  of  the  com- 
pany ;  and  for  this  reason,  if  for  no  other,  there  is  nothing 
in  that  part  of  the  defense  which  stands  upon  the  free  pass. 
3.  The  complaint  is  sufficient.  The  statute  (Acts  of 
1877,  p.  191),  gives  the  administrator  a  right  to  recover 
just  damages  not  exceeding  $5,000.  The  question  who  is 
to  have  the  money  after  it  is  recovered  has  nothing  to  do 
with  the  cause  of  action.  Gen.  Stat.,  442,  sec.  9.  The  cause 
of  action  is  the  injury  to  the  person  of  the  deceased,  and 
exists  before  the  death.  It  does  not  accrue  after  his  death 
for  his  widow  and  children.  Murphy  v.  N.  York  ^  N.  Haven 
R.  R.  Co.^  29  Conn.,  496  ;  Lamphear  v.  Buckingham^  88  id., 
287. 

LoOMis,  J.  The  plaintiffs  intestate,  Charles  P.  Gris- 
wold, was  a  boy  about  seventeen,  employed  by  the  keeper 
of  a  restaurant  at  the  defendant's  station  in  Waterbury  to 
sell  sandwiches,  fruits,  &c.,  on  all  trains  coming  into  Water- 
bury,  having  a  free  pass  for  that  purpose  between  Hartford 
and  Fishkill.  His  employment  did  not  require  him  to 
travel  as  far  east  as  Plain  ville,  but  his  mother  lived  there, 
and  he  often  went  there  to  visit  her.  In  July,  1888,  he 
was  at  Plainville  for  this  purpose,  and  boarded  a  train 
bound  thence  for  Hartford  in  order  to  stop  off  at  Clayton 
and  look  at  the  wreck  of  a  train  there,  caused  by  a  collidon 
the  day  before.  The  train  had  two  passenger  cars,  and  the 
conductor  saw  him  on  one  of  them  just  after  the  train 
started,  but  afterwards,  without  the  conductor's  knowledge, 
he  went  into  the  baggage  car,  and  while  there  a  collision 
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occurred  with  another  train  coming  westerly  (there  being 
but  a  single  track)  which  wrecked  the  engine  and  baggage 
car  and  killed  the  intestate.  He  was  at  the  time  riding  on 
a  free  pass  which  provided  that  the  person  accepting  it 
assumed  all  risk  of  accident,  and  expressly  stipulated  that 
the  company  should  not  be  liable  under  any  circumstances, 
whether  of  negligence  of  their  agents  or  otherwise,  for  any 
personal  injury.  The  defense  was  placed  on  three  inde- 
pendent grounds : — 

1.  The  complaint  was  demurred  to  upon  the  ground  that 
the  action  was  brought  for  the  sole  benefit  of  the  estate  of 
the  intestate,  when  it  should  have  been  for  the  benefit  of 
the  widow  or  heirs ; 

2.  That  the  intestate  was  guilty  of  such  contributory 
negligence  as  would  prevent  recovery  ;  apd 

8.  That  at  the  time  of  the  injury  he  was  traveling  on  the 
defendant's  train  without  the  payment  of  any  fare,  under 
an  agreement  or  condition  expressly  assuming  all  risk  of 
accident  and  stipulating  that  the  defendant  should  not  be 
liable  in  any^event  for  injuries  resulting  from  the  negligence 
of  its  servants  or  otherwise. 

As  our  views  of  the  last  question  will  be  decisive  of  the 
whole  case  we  will  confine  our  discussion  to  that,  and 
waive  the  other  two  questions. 

Before  we  come  to  the  discussion  of  the  question  whether 
under  the  conditions  of  the  pass  the  law  will  protect  the 
defendant  from  liability,  it  will  be  necessary  to  determine 
whether  the  pass  was  gratuitous  or  upon  consideration ;  for 
if  the  latter  is  true,  the  defendants  must  be  held  to  their 
full  responsibility  as  carriers  of  passengers.  The  plaintiff 
contends  that  the  pass  was  part  of  the  consideration  to  in- 
duce Chickering  to  open  a  lunch-room  in  the  defendants* 
station  at  Waterbury,  but  the  finding  is  silent  in  regard  to 
this,  and  we  are  not  justified  in  assuming  that  it  was  an 
element  in  the  negotiations  or  was  in  the  mind  of  either 
party.  It  was  on  the  other  hand  obviously  an  after-thought, 
and  when  asked  for  by  Chickering  he  did  not  refer  to  it 
as  a  thing  promised  by  Holbrook  or  any  one  on  behalf 
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of  the  company.  It  was  not  claimed  as  matter  of  right 
under  any  contract  duty,  but  merely  as  matter  of  favor, 
and  as  such  we  must  hold  it  to  have  been  granted. 

The  que3tion  of  consideration  should  be  determined  as  in 
any  other  case  of  contract.  The  existence  of  some  selfish 
motive  (if  any)  impelling  the  act  renders  it  none  the  less  a 
gratuity  in  the  eye  of  the  law  if  there  was  no  obligation  at 
all  to  furnish  the  pass.  The  restaurant  business  belonged 
exclusively  to  Chickeriug,  whatever  may  have  been  the  in- 
cidental benefits  to  the  railroad  company. 

And  besides,  it  is  to  be  observed  that  at  the  time  of  the 
injury  the  intestate  was  not  traveling  at  all  in  the  interest 
of  the  restaurant,  but  solely  to  gratify  a  personal  curiosity 
which  could  by  no  possibilty  be  any  benefit  direct  or  in- 
direct to  the  railroad  company.  So  that  on  the  whole  we 
have  no  hesitation  in  calling  his  pass  a  pure  gratuity. 

We  have  then  a  case  where  the  defendant  gave  a  free 
pass  upon  the  express  condition  that  the  passenger  would 
make  no  claim  for  damages  on  account  of  any  personal  in- 
jury receiYcd  while  using  the  pass,  in  consequence  of  the 
negligence  of  the  defendant's  servants.  But  the  plaintiff, 
as  the  personal  representative  of  the  one  receiving  the  pass, 
has  instituted  a  suit  in  direct  violation  of  the  condition. 
In  ordinary  transactions  such  a  breach  of  good  faith,  to  say 
nothing  of  the  breach  of  contract,  would  be  disgraceful,  but 
there  may  be  great  considerations  of  public  policy  which 
will  conceal  the  private  features  of  the  transaction  and 
make  the  stipulation  invalid  in  the  eye  of  the  law. 

By  the  English  decisions  it  is  clear  that  the  carrier  has 
full  power  to  provide  by  contract  against  all  liability  for 
negligence  in  such  cases.  MoCawley  v.  Furness  Railway 
Co.^  L.  R.,  8  Queen's  Bench,  57;  Hall  v.  N.  Uastern  Bail- 
way  Co.,  id.,  437;  Duff  v.  0-reat  Northern  Railway  Oo.y  L. 
R.,  Ireland,  4  Com.  Law,  178;  Alexander  v.  Toronto  ^ 
Nipissing  Ry.  Co,y  83  Upper  Canada,  474.  This  last  case 
is  almost  identical  with  the  one  at  bar. 

In  the  United  States  we  find  much  contrariety  of  opinion. 
Some  state  courts  of  the  highest  authority  follow  the 
Vol.  Liii — 25 
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English  decisions  and  allow  railroad  companies  in  con- 
sideration of  free  passage  to  contract  for  exemption  from 
all  liability  for  negligence  of  every  degree,  provided  the 
exemption  is  clearly  and  explicitly  stated.  Welh  v.  N.  Y. 
Central  R.  R.  Co.,  26  Barb.,  641,  and  same  case,  24  N. 
York,  181 ;  Perkins  v.  Jff.  Y.  Central  R.  5.,  Co.,  id.,  208 ; 
Bissell  V.  N.  Y.  Central  R.  R.  Co.,  25  id.,  442;  Poucher  v. 
N.  Y.  Central  R.  R.  Co.,  49  id.,  263 ;  Magnin  v.  Dinsmore, 
56  id.,  168 ;  Dorr  v.  N.  Jersey  Steam  Nav.  Co.,  1  Kernan, 
485 ;  Kinney  v.  Central  R.  R.  Co.,  32  N.  Jer.  Law,  409,  and 
34  id.,  513 ;  Western  ^  Atlantic  R.  R.  Co.  v.  Bishop,  50 
Geo.,  465. 

Other  courts,  also  of  high  authority,  concede  the  right  to 
make  such  exemption  in  all  cases  of  ordinary  negligence, 
but  refuse  to  apply  the  principle  to  cases  of  gross  negli- 
gence. Ill  Central  R.  R.  Co.  v.  Read,  87  111.,  484 ;  Ind. 
Central  R.  R.  Co.  v.  Mundy,  21  Ind.,  48 ;  Jacobus  v.  St. 
Paul  ^  Chicago  Ry.  Co,,  20  Minn.,  125.  And  other  state 
courts  of  equal  authority  utterly  deny  the  power  to  make  a 
valid  contract  exempting  the  carrier  from  liability  for  any 
degree  of  negligence.  Cleveland,  ^c,  R.  R.  Co.  v.  Curran, 
19  Ohio  St.,  1;  Mobile  ^  Ohio  R.  R.  Co.  v.  Hopkins,  41 
Ala.,  486  ;  Penn.  R.  R.  Co.  v.  Henderson,  51  Penn.  St.,  315 ; 
Flinn  V.  Phila.,  Wilmington  ^  Bait.  R.  R.  Co.,  1  Houst. 
(Del.,)  469. 

The  Supreme  Court  of  the  United  States  in  Railroad 
Company  v.  Lockwood,  17  Wall.,  357,  where  a  drover  had  a 
free  pass  to  accompany  his  cattle  on  their  transportation, 
held,  in  opposition  to  the  New  York  and  English  cases,  that 
the  pass  was  not  gratuitous  because  given  as  one  of  the 
terms  for  carrying  the  cattle  for  which  he  paid.  The 
reasoning  of  Bradley,  J.,  was  directed  so  strongly  to  the 
disparagement  of  the  New  York  decisions  that  it  might 
have  indicated  an  opposition  to  the  principle  of  those  cases 
in  other  respects,  had  not  the  opinion  concluded  with  this 
distinct  disclaimer: — "We  purposely  abstain  from  express- 
ing any  opinion  as  to  what  would  have  been  the  result  of 
our  judgment  had  we  considered  the  plaintifiF  a  free  passen- 
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ger  instead  of  a  passenger  for  hire.''  The  reasoning  and 
the  conclusions  of  the  court  therefore  must  be  considered 
as  all  based  on  the  assumption  that  the  passenger  paid  for 
hi^  passage.  The  conclusions  of  the  court  were : — "  1.  That 
a  common  carrier  cannot  lawfully  stipulate  for  exemption 
from  responsibility,  when  such  exemption  is  not  just  and 
reasonable  in  the  eye  of  the  law.  2.  That  it  is  not  just  and 
reasonable  in  the  eye  of  the  law  for  a  common  carrier  to 
stipulate  for  exemption  from  responsibility  for  negligence 
of  himself  or  his  servants." 

We  are  not  disposed  to  attempt  to  controvert  the  sound- 
ness of  these  propositions  as  applicable  to  passengers  for 
hire,  but  it  remains  an  open  question  what  is  reasonable  in 
the  case  of  a  free  passenger?  Will  a  just  sense  of  public 
policy  allow  any  distinction  ?  It  seems  to  us  the  two  cases 
cannot  be  identical  in  the  eye  of  the  law  or  of  public  policy, 
but  that  there  is  ample  ground  for  a  distinction. 

In  the  first  place,  the  arrangement  between  the  parties 
ought  not  to  be  regarded  as  a  contract  with  the  railroad 
company  in  its  character  as  a  common  carrier,  and  therefore 
the  stipulated  exemption  is  no  abdication  of  that  rigid  re- 
sponsibility which  the  law  imposes  on  common  carriers. 
The  gratuitous  accommodation  concerns  only  the  immediate 
parties,  unless  in  a  very  indirect  way,  by  making  the  fare 
of  other  passengers  higher.  If,  however,  fares  are  unreason- 
able, they  may  be  subject  to  governmental  regulation.  But 
it  will  suflfice  to  say  that  the  remote  and  indirect  effect 
alluded  to  cannot  make  the  exemption  void  on  the  ground 
of  public  policy.  Many  other  gratuities  and  charities 
might  be  named,  which,  though  conceded  to  be  commend- 
able, would  have  a  similar  effect. 

Again  in  Railroad  Company  v.  Lockwoody  and  in  other 
cases  advocating  the  same  doctrine,  one  prominent  reason 
given  for  holding  the  contract  void  as  opposed  to  public 
policy  is,  that  in  making  the  contract  the  carrier  and  his 
customer  do  not  stand  on  a  footing  of  equality ;  that  the 
latter  is  only  one  individual  against  a  powerful  corporation, 
which  has  him  in  its  power,  and  that  he  cannot  afford  to 


Digitized  by  VjOOQ IC 


888  HARTFORD  DISTRICT. 

.     Griswold  V,  N.  York  &  N.  Eng.  R.  R.  Co. 

higgle  in  regard  to  terms.  It  is  manifest  that  this  reason- 
ipg  has  no  application  at  all  to  a  free  passenger.  If  his 
position  is  not  superior,  it  is  at  least  equal,  to  that  of  the 
railroad  company.  The  latter  will  not  often  be  found  urg- 
ing the  acceptance  of  free  passes.  There  is  no  possibility 
of  any. higgling  on  the  part  of  the  passenger  for  more  favor- 
able terms,  and  the  solicitation  for  the  pass  itself  will  come 
from  the  latter  also.  Under  these  circumstances  it  does  not 
seem  reasonable  to  add  to  a  free  gift  of  transportation  the 
burden  of  insuring  the  passenger  against  all  personal  in- 
juries arising  from  the  negligence  of  the  carrier's  servants, 
the  risk  being  well  known  and  willingly  assumed  by  the 
passenger  as  the  condition  upon  which  the  gift  is  made. 

But  it  may  be  suggested  that  there  is  involved  in  negli- 
gence, especially  where  the  safety  of  life  is  concerned,  a 
moral  as  well  as  legal  culpability,  which  renders  such  con- 
tracts of  exemption  void  as  against  public  policy.  But 
those  who  regard  this  argument  as  decisive  must,  it  seems 
to  us,  overlook  the  fact  that  there  may  be  and  very 
often  is  negligence  that  would  be  called  gross  on  the  part 
of  servants,  for  which  there  is  no  moral  culpability  at  all 
on  the  part  of  the  master.  The  parties  contracting  for 
the  exemption  under  consideration  well  know  that  railroad 
passengers  are  continually  exposed  to  risks  arising  from 
some  momentary  lapse  of  memory  or  attention  on  the  part 
of  servants,  who  have  gained  a  high  reputation  for  skill, 
prudence  and  carefulness,  and  who  were,  it  may  be,  selected 
on  that  account.  A  large  percentage  of  accidents  will  be 
found  to  have  resulted  in  the  way  suggested  without  any 
actual  fault  on  the  part  of  the  oflQcers  of  the  corporation. 
Now  the  finding  in  the  case  at  bar  is  explicit  that  the  in- 
jury to  the  plain tiflTs  intestate  resulted  from  the  gross 
negligence  of  the  defendant's  servants.  This  restriction  is 
exclusive,  and  is  to  be  understood  as  used  in  contradistinc- 
tion to  negligence  on  the  part  of  the  corporation  itself 
through  the  acts  of  those  who  properly  represent  it. 

By  the  rule  of  respondeat  superior  a  corporation  is  made 
liable  for  the  negligence  of  its  servants,  but  where  the  princi- 
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pal  has  done  the  best  he  could  the  rule  is  technical,  harsh,  and 
without  any  basis  of  inherent  justice.  Afe  applicable  ordin- 
arily to  corporations  it  is  of  great  practical  convenience  and 
utility.  We  do  not  therefore  advocate  its  abolition,  but  we 
contend  that,  in  a  case  like  the  present,  where  there  is  no 
actual  fault  on  the  part  of  the  principal,  it  is  ^^  reasonable 
in  the  eye  of  the  law  "  that  the  party  for  whose  benefit  the 
rule  is  given  should  be  allowed  to  waive  it  in  consideration 
of  a  free  passage.  It  is  not  the  case  where  a  party  stipulates 
for  exemption  from  the  legal  consequences  of  his  own 
negligence,  but  one  where  he  merely  stipulates  against  a 
liability  for  imputed  negligence  in  regard  to  which  there 
is  no  actual  fault.  It  is  easy  to  see,  therefore,  that  con- 
siderations of  public  policy  have  no  application  to  such  a 
case. 

Where  a  master  uses  due  diligence  in  the  selection  of 
competent  servants,  and  furnishes  them  with  suitable 
means  and  machinery  to  perform  the  service  in  which  he 
employs  them,  he  is  not  answerable  to  one  of  them  for  an 
injury  received  in  consequence  of  the  negligence  of  a  fellow 
servant,  while  both  are  engaged  in  the  same  service.  Here 
the  rule  of  respondeat  superior  is  waived,  and  it  is  generally 
put  on  the  ground  of  implied  contract,  and  if  a  waiver  may 
be  impHed  in  such  case  why  not  give  effect  to  an  express 
agreement  in  the  case,  of  a  free  passenger? 

The  Roman  law,  with  its  clear  sense  of  justice,  made  a 
distinction,  similar  to  the  one  for  which  we  contend,  in  de- 
termining the  liability  of  the  mandatory  for  the  negligence 
of  his  agents.  Where  the  business  of  the  mandatory  re- 
quired the  interposition  of  sub-agents  he  was  liable  for  the 
negligence  of  such  sub-agents  only  on  the  ground  of  culpa 
in  eligendoy  supposing  that  he  knew  or  could  have  known 
their  incompetency. 

The  foregoing  reasoning,  as  it  seems  to  us,  will  also  fur- 
nish a  complete  answer  to  the  claim  that  the  defendant 
must  be  held  liable  on  account  of  the  gross  negligence  of 
its  servants,  for  it  is  manifest  that  the  principal  is  no  more 
culpable  iu  the  one  case  than  in  the  other ;  and  the  rule  of 
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respondeat  superior  being  waived,  the  protection  is  com- 
plete. 

The  word  "negligence''  in  the  stipulation  for  exemption, 
is  used  in  its  generic  sense  and  comprehends  all  degrees. 
And  we  may  add  that  some  high  modern  authorities  have 
expressed  strong  disapprobation  of  any  attempt  to  fix  de- 
grees of  diligence  or  negligence,  because  the  distinction  is 
too  artificial  and  vague  for  clear  definition  or  practical 
application.  See  the  opinion  of  the  court  in  Railroad  Com- 
pany  v.  Lockwood  (supra),  page  382,  and  cases  referred  to 
in  a  note  on  page  383. 

The  only  remaining  question  to  be  considered  is,  whether 
the  minority  of  the  plaintiffs  intestate,  which  rendered  him 
incapable  generally  of  making  contracts,  will  render  his 
assent  to  the  limitation  or  condition  of  the  pass  void  also. 

But  a  minor  has  capacity  in  law  to  accept  a  free  gift,  either 
absolute  or  conditional.  If  the  condition  or  limitation  is 
reasonable,  he  cannot  accept  the  gift  and  reject  the  con- 
dition or  limitation,  for  that  would  enlarge  the  gift,  which 
of  course  cannot  be  done  without  the  consent  of  the  donor. 
If  the  intestate  did  not  like  the  gift  as  made  he  should  have 
declined  to  accept  it,  and  not  attempt,  as  his  personal 
representative  is  doing,  to  make  it  include  in  effect,  con- 
trary to  its  terms,  an  insurance  against  risks  arising  from 
the  negligence  of  the  defendant's  servants. 

There  was  error  in  the  judgment  complained  of  and  it  is 
reversed  and  the  case  remanded. 

In  this  opinion  the  other  judges  concurred. 


Edward  Winslow  and  others  vb.  Ingram  Fletcher 
and  others. 

The  defendants,  residing  in  the  state  of  Indiana  and  owning  stock  in  a  bank 
located  there,  lodged  a  certificate  of  the  stock,  with  a  blank  power  to 
Bell  and  transfer  it,  with  a  corporation  in  this  state  as  collateral  security 
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for  a  loan,  its  value  being  considerably  in  excess  of  the  loan.    Held 
that  their  equitable  interest  In  the  stock  could  not  be  reached  by  the 
process  of  foreign  attachment  in  this  state. 
And  that  the  stock  could  not  be  reached  by  ordinary  attachment  here. 

[Argued  October  15th,  1885— decided  February  12th,  1886.] 

Action  to  recover  money  due  ;  brought  to  the  Superior 
Court  in  Hartford  County.  The  defendants  resided  in  the 
state  of  Indiana,  and  service  was  made  only  by  leaving  a  copy 
with  the  Connecticut  Mutual  Life  Insurance  Company  as  a 
garnishee.  The  defendants  appeared  only  to  plead  to  the 
jurisdiction.  The  court  (^Andrews,  J".,)  found  the  facts,  and 
rendered  judgment  for  the  defendants.  The  plaintifEs  ap- 
pealed.    The  case  is  fully  stated  in  the  opinion. 

A.  P.  ffyde^  for  the  appellants. 

1.  The  shares  of  stock  were  "  eflfects,"  within  the  mean- 
ing of  that  word  as  used  in  our  statute  with  regard  to  for- 
eign attachment.  Webster's  Diet.,  in  verbum;  North  v. 
Forest^  15  Conn.,  400  ;  Ayres  v.  French^  41  id.,  142  ;  N.  Eng. 
Marine  Ins.  Co.  v.  Chandler^  16  Mass.,  275 ;  Smith  v.  Am. 
Coal  Co.,  7  Lansing,  317 ;  Bank  v.  Lanier,  11  Wall.,  869 ; 
McAllister  v.  Kuhn,  96  U.  S.  R.,  87. 

2.  The  shares  were  in  the  hands  of  the  life  insurance 
company  as  agent  or  trustee  of  the  defendants.     The  de- 

'fendants  may  have  a  shadow  of  title,  but  the  real  title  is 
in  the  company.  JV.  Eng.  Marine  Ins.  Co.  v.  Chandler,  16 
Mass.,  275 ;  Cook  v.  ffallett,  119  id.,  148. 

3.  They  were  so  concealed  in  the  hands  of  the  insurance 
company  that  they  could  be  taken  by  foreign  attachment. 
Thompson  v.  Stewart,  3  Conn.,  183 ;  Treadway  v.  Andrews, 
20  id.,  385 ;  Bridgeport  Bank  v.  N.  York  ^  N.  Haven  R.  R. 
Co.^  30  id.,  231 ;  N.  JEng.  Marine  Ins.  Co.  v.  Chandler,  16 
Mass.,  275,  280 ;  Carty  v.  Fenstemaker,  14  Ohio  St.,  457 ; 
Bumham  v.  Doolittle,  14  Nebr.,  214 ;  Bank  v.  Lanier,  11 
Wall.,  369,  377  ;  McAllister  v.  Kuhn,  96  U.  S.  R.,  87,  89  ; 
Smith  V.  Amer.  Coal  Co.,  7  Lansing,  317;  N.  York  ^  N. 
Haven  R,  R.  Co.  v.  Schuyler,  34  N.  York,  30. 

H.  C.  Robinson  and  W.  F.  Henney,  for  the  appellees. 
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Carpenter,  J.  Complaint  for  a  money  demand,  served 
only  by  process  of  foreign  attachment.  The  plaintifiFs  and 
defendants  are  non-residents.  No  property  was  attached 
except  that  alleged  to  be  in  the  hands  of  the  garnishee. 
The  defendants  appear  for  the  sole  purpose  of  pleading  to 
the  jurisdiction. 

The  plea  alleges  that  the  plaintiffs  are  residents  of  the 
state  of  Ilew  York ;  that  the  defendants  are  residents  of 
the  state  of  Indiana ;  that  no  personal  or  other  service  of ' 
process  has  ever  been  made  upon  the  defendants  or  any  of 
thera  ;  that  no  service  of  the  original  process  was  ever  made 
otherwise  than  upon  the  Connecticut  Mutual  Life  Insurance 
Company,  named  therein  as  garnishee  ;  that  said  garnishee 
was  not  indebted  to  the  defendants  or  either  of  them,  and 
hfid  not,  at  the  time  of  the  service,  any  effects  or  estate  of 
the  defendants  or  either  of  them  in  its  hands  that  could  be 
attached  or  secured  by  the  process  of  foreign  attachment. 

The  reply  denies  that  part  of  the  plea  which  alleges  no 
indebtedness  by  the  garnishee  and  no  estate  in  its  hands. 
The  finding  shows  that  at  the  time  of  the  service  the  de- 
fendants were  indebted  to  the  garnishee  in  the  sum  of  two 
hundred  thousand  dollars,  and  that  the  garnishee  held  as 
collateral  security  therefor  certificates  of  stock  in  the  In- 
dianapolis National  Bank  located  in  the  state  of  Indiana,  ta 
the  value  of  two  hundred  and  forty  thousand  dollars,  with 
a  blank  power  to  sell  and  transfer  the  same.  This  stock 
was  transferable  only  on  the  books  of  the  bank,  and  had 
not  been  transferred. 

Upon  these  facts  the  Superior  Court  found  the  issue  for 
the  defendants  and  dismissed  the  complaint.  The  plaintiff 
appealed. 

The  question  is,  whether  the  attachment  will  hold  any 
surplus  there  may  be  in  the  bank  stock  after  paying  the 
defendants'  indebtedness  to  the  garnishee. 

The  case  of  the  Middletown  Savings  Bank  v.  Jarvis^  88 
Conn.,  372,  throws  some  light  on  this  question.  Jarvis 
pledged  certain  stock  in  the  Middlesex  Quarry  Company 
to  the  savings  bank  to  secure  a  loan.     The  stock  was  trans*- 
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ferred  to  and  stood  in  the  name  of  the  bank.  Rowland,  a 
creditor  of  Jarvis,  attached  his  equitable  interest  in  the 
stock  in  the  mode  provided  by  statute  for  attaching  stock 
and  sold  it  on  an  execution,  the  officer  transferring  sudh 
interest  to  the  purchaser.  Jarvis  afterwards  assigned  his 
interest  in  the  stock  to  others.  On  a  bill  of  interpleader 
brought  by  the  bank,  the  attaching  creditor  held  the  stock 
subject  to  the  lien  of  the  bank.  Counsel  for  the  assignees 
claimed  that  Jarvis's  interest  in  the  stock  could  only  bo 
taken  by  a  bill  in  equity  or  by  the  process  of  foreign  at- 
tachment. Counsel  for  the  attaching  creditor  contended, 
in  an  elaborate  brief,  that  foreign  attachment  would  not 
reach  it.  Of  course  the  main  question  was,  whether  the 
stock  was  well  attached.  The  court  held  that  it  was. 
Strictly  speaking,  the  court  had  no  occasion  to  say  that 
it  could  not  be  attached  by  foreign  attachment;  but  the 
court  by  McCuBDY,  J.,  says: — "We  do  not  see  very  well 
how  the  case  comes  within  the  provisions  of  the  law  of  for- 
eign attachment,  but  it  certainly  does  come  precisely  under 
the  statute  to  which  we  have  referred." 

Now  if  the  stock  in  the  present  suit  was  the  stock  of  a 
domestic  corporation,  that  case  is  a  precedent  for  holding 
that  it  might  have  been  attached  directly  by  the  ordinary 
process.  That  being  so,  it  was  not  subject  to  the  law  of 
foreign  attachment,  for  it  was  not  concealed.  In  its  nature 
it  was  as  incapable  of  concealment  as  real  estate.  It  was  at 
all  times  visible,  accessible  property,  and  open  to  attach- 
ment. 

Does  the  fact  that  it  is  stock  of  a  foreign  corporation 
change  the  law  in  this  respect  ?  We  think  not.  No  good 
reason  occurs  to  us  why  the  rule  should  be  different  in  the 
two  cases.  The  stock  in  Indiana  is  just  as  accessible  to 
these  creditors  as  it  would  have  been  if  located  in  this  state. 
The  statute  law  of  Indiana  provides  for  an  attachment  of 
stock.  Rev.  Statutes  of  Indiana,  1881,  sec.  728.  Section 
931  makes  the  corporation  liable  as  garnishee  in  respect  to 
"  any  share  or  interest  in  "  its  stock.  Legally  there  is  no 
hardship  in  requiring  them  to  go  there,  where  in  contempla- 
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tion  of  law  the  stock  is  situated,  instead  of  coming  here. 
By  coming  here  they  can  only  succeed  upon  the  theory  that 
the  stock  is  in  some  sense  located  in  this  state.  Such  a 
theory  is  inconsistent  with  a  familiar  and  well-settled  rule, 
that  stock  in  a  corporation  for  the  purposes  of  an  attach- 
ment has  its  situs  where  the  corporation  is  located.  Again ; 
if  the  insurance  company  held  the  stock  in  its  own  name 
simply  as  security  for  the  debt,  it  would  have  held  nothing 
that  it  could  have  been  compelled  to  deliver  to  the  officer 
to  be  seized  and  sold  on  an  execution.  There  was  no  in- 
debtedness that  it  could  have  been  compelled  to  pay,  because 
it  was  not  owing  the  defendants.  Whatever  liability  there 
was,  hinged  upon  two  contingencies — that  the  stock  should 
be  sold  by  the  garnishee,  and  that  it  should  bring  enough  to 
leave  a  surplus  after  paying  its  claim  against  the  defendants. 
Surely  such  a  liability  is  not  subject  to  the  law  of  foreign 
attachment.  If  the  defendants  redeem  the  stock,  as  they 
may,  they  will  be  entitled  to  an  unconditional  re-transfer  of 
the  stock  to  them.  The  obligation  to  re-convey  is  not  a 
debt  subject  to  a  garnishee  process.  The  only  way  in  which 
a  surplus  in  such  a  case  can  be  reached,  before  it  is  ascer- 
tained and  becomes  a  debt,  is  to  attach  the  stock,  as  was 
done  in  the  case  of  Middletown  Savings  Bank  v.  Jarvis^ 
supra,  subject  to  the  pledge. 

Thus  far  we  have  assumed  that  the  title  to  the  stock 
stands  in  the  name  of  the  garnishee.  But  it  does  not. 
That  fact  and  one  other,  namely,  that  this  is  stock  in  a  for« 
eign  corporation,  distinguish  this  case  from  the  case  referred 
to.  The  distinction  in  both  respects  is  unfavorable  to  the 
plaintifif.  We  think  it  is  very  clear  that  the  insurance  com- 
pany was  not  indebted  to  the  defendants.  It  had  not  be- 
come the  owner  of  the  bank  stock  or  any  part  of  it,  and  so 
was  not  indebted  to  the  defendants  for  any  surplus.  No 
part  of  the  stock  had  been  sold ;  consequently  nothing  had 
been  received  to  apply  on  the  debt  of  the  defendants,  much 
less  to  pay  over  to  the  defendants.  It  will  hardly  do  to  say 
that  the  insurance  company  was  the  owner  because  it  had 
control  of  the  stock  and  had  it  in  its  power  at  any  time  to 
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become  the  owner.  There  is  a  difference  between  the  pos- 
session of  property  and  the  mere  naked  power  to  possess  it. 
The  power  to  possess  it  in  tliis  case  was  not  to  be  exercised 
except  in  a  certain  contingency,  and  that  contingency  had 
not  happened.  The  parties  contemplated  a  permanent  loan, 
to  continue  at  their  pleasure.  Should  the  debtor  desire  to 
pay,  or  should  the  creditor  require  it,  it  was  supposed  that 
the  money  would  be  paid,  and  that  the  bank  stock  would 
never  in  fact  be  transferred  or  sold.  The  power  of  sale  was 
given  simply  as  a  means  of  compelling  payment.  Mani- 
festly it  cannot  be  said  in  a  legal  sense  that  the  creditor  now 
owns  the  stock  or  owes  for  it.  The  law  will  not  regard  that 
as  done  which  the  parties  under  existing  circumstances  in- 
tended should  not  be  done.  The  defendants  for  all  practi- 
cal purposes  still  own  the  stock.  They  alone  can  vote  on  it 
and  receive  the  dividends.  They  have  the  substance,  while 
the  garnishee  has  but  the  possibility  of  a  title. 

The  only  other  ground  on  which  the  garnishee  can  be 
held  is,  that  it  has  the  goods  and  effects  of  the  defendants 
in  its  hands  so  concealed  that  they  cannot  be  attached  by 
ordinary  process.  That  the  stock  itself  is  not  in  the  gar- 
nishee's hands  is,  we  think,  a  proposition  that  requires  no 
further  argument.  That  the  certificates,  with  authority  to 
sell,  and  a  power  of  attorney  to  transfer,  are  in  its  hands, 
must  be  conceded.  But  the  certificates  are  not  the  stock. 
*'  The  stock  of  a  corporation,"  says  Mr.  Lowell,  "  may  be 
defined  as  the  sum  of  all  the  rights  and  duties  of  its  stock- 
holders. *  *  *  Each  share  therefore  is  but  a  fraction  of 
all  the  rights  and' duties  which  compose  this  sum.  ^i  «  « 
A  share  of  stock  in  a  corporation  consists  of  a  set  of  rights 
and  duties  between  the  corporation  and  the  owner  of  the 
share." 

These  rights  and  duties  are  in  fact  and  law  quite  distin- 
guishable from  the  certificates  and  the  power  to  transfer 
those  rights  and  duties.  The  certificate  is  evidence  that  the 
person  therein  named  possesses  those  rights  and  is  subject 
to  those  duties,  but  it  is  not  in  law  the  equivalent  of  those 
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rights  and  duties.  They  are  muniments  of  title,  but  not 
the  title  itself ;  mUch  less  the  real  property. 

While  these  certificates  are  in  themselves  valuable  for 
some  purposes,  and  to  some  extent  may  properly  be  regarded 
as  property  (see  Ayres  v.  French^  41  Conn.,  142),  yet  they 
are  distinct  from  the  holder's  interest  in  the  capital  stock  of 
the  corporation,  and  are  not  goods  and  effects  within  the 
meaning  of  the  statute  relating  to  foreign  attachment.  They 
are  no  more  subject  to  an  attachment  or  a  trustee  process 
than  a  promissory  note.  The  debt  is  subject  to  attachment, 
but  the  note  itself,  which  is  simply  evidence  of  the  debt,  is 
not.  So  with  stock.  That  may  be  attached,  but  the  certifi- 
cates, cannot  be. 

Again.  The  books  of  the  bank  show  that  the  title  to  the 
stock  is  in  the  defendants.  As  there  can  be  no  transfer  of 
the  stock  except  on  the  books  of  the  bank,  no  title  can  exist, 
except  in  the  original  subscribers,  by  any  other  means  than 
a  transfer.  Our  own  court  has  said,  in  Northrop  v.  Newtown 
^  Bridgeport  Turnpike  Co.y  3  Conn.,  544,  that ''  the  transfer 
of  stock  on  the  books  of  a  company  does  not  operate  by  giv- 
ing notice  of  an  antecedent  conveyance,  but  is  a  fact  essen- 
tially necessary  to  originate  a  title,  before  the  happening  of 
which  registration  no  title  has  been  or  can  be  transferred.*' 
But  the  bank  is  a  foreign  corporation.  No  part  of  its  capi- 
tal or  property  is  within  the  jurisdiction  of  this  court.  The 
certificates  and  authority  to  transfer  are  held  by  one  of  our 
citizens ;  but  we  cannot  through  them  reach  the  stock  or 
take  any  action  relative  thereto  which  the  authorities  of  the 
bank  or  the  courts  of  Indiana  are  bound  to  respect. 

It  was  suggested  that  these  assignments  and  powers  of 
attorney,  being  executed  in  blank,  the.  oflBcer  may  sell  them 
at  the  post  and  deliver  them  to  the  purchaser,  and  that  he 
may  fill  the  blanks  so  as  to  have  the  stock  transferred  to 
himself.  But,  meanwhile,  what  becomes  of  the  rights  of 
the  insurance  company?  It  has  the  undoubted  right  to 
retain  the  possession  of  the  certificates  as  its  security;  and 
we  know  of  no  power  in  our  courts  to  compel  it  to  part 
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with  them  at  the  instance  of  another  creditor.  How  then 
is  the  officer  going  to  deliver  possession  to  the  purchaser? 

If  we  attempt  to  compel  a  sale  of  the  stock  for  the  pur- 
pose of  paying  the  debt  due  to  the  garnishee  and  in  that 
way  reach  the  surplus  for  the  attaching  creditor,  we  shall 
encounter  another  difficulty.  The  loans  secured  by  the 
pledge  are  to  remain  so  long  as  it  pleases  the  parties.  We 
know  of  no  process  or  principle  by  which  the  court  can 
directly  compel  the  insurance  company  in  this  proceeding  to 
collect  those  notes  against  its  wishes.  The  statute  of  In- 
diana (sec.  989,  Rev.  Statutes  of  1881),  expressly  provides 
that  ^^  a  garnishee  in  attachment  shall  not  be  compelled,  in 
any  case,  to  pay  or  perform  any  contract  in  any  other  man- 
ner or  at  any  other  time  than  he  would  be  bound  to  do  for 
the  defendant  in  attachment."  On  this  subject  Jones  on 
Pledges,  sec.  372,  says : — "  A  creditor  of  the  pledgor  could 
not  compel  the  pledgee  to  accept  payment  of  the  debt  be- 
fore its  maturity,  even  if  he  could  compel  such  acceptance 
in  any  case.  It  is  only  by  statute  that  this  can  be  dont. 
Though  it  has  been  intimated  in  a  few  cases  that  possibly 
an  attachment  of  pledged  property  might  be  sustained  upon 
payment  or  tender  to  the  pledgee  of  the  amount  due  him, 
yet  it  is  doubtful  whether  this  can  be  done  without  express 
statutory  authority  therefor.  A  resort  to  this  expedient 
seems  to  have  been  generally  regarded  as  too  hazardous  to 
attempt  in  the  absence  of  any  direct  authority  to  sustain 
it."     To  the  same  effect  is  Drake  on  Attachments,  sec.  589. 

If  then  the  garnishee  refuses  to  sell  the  stock,  how  is  the 
sale  to  be  effected  ?  If  the  stock  was  within  this  jurisdic- 
tion so  that  it  could  be  attached  by  ordinary  process  and 
sold  subject  to  the  lien  of  the  insurance  company,  under  the 
implication  of  our  statute,  which  provides  that  "  rights  or 
shares  in  the  stock  of  any  corporation  "  may  be  attached 
(Gen.  Statutes  p.  402,  sec.  6),  the  purchaser  might  remove  the 
incumbrance  by  paying  the  debt.  Thus  indirectly  the  com- 
pany might  be  compelled  to  receive  its  money.  We  know  of 
no  other  way  in  which  it  may  be  done  ;  and  as  the  stock  is  in 
another  state  that  way  is  not  open  to  creditors  in  this  state. 
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The  equity  of  redemption  in  this  stock  is  subject  to  the 
garnishee  process  in  the  state  of  Indiana,  as  we  have  seen. 
As  the  corporation  is  there,  the  defendant's  interest  in  the 
stock  may  there  be  reached  by  creditors.  That  of  itself  is 
well  nigh  a  conclusive  argument  against  attaching  it  here. 
If  liable  to  attachment  in  both  states,  a  serious  conflict  of 
jurisdiction  would  be  the  probable  result. 

We  desire  to  be  understood  as  limiting  the  operation  of 
this  principle  to  the  circumstances  of  this  case — ^being,  as  it 
is,  an  attempt  to  reach  the  pledgor's  equitable  interest  by  a 
process  of  foreign  attachment. 

And  this  opinion  is  not  to  be  interpr^ed  as  being  in  con- 
flict with  those  legal  rules  and  principles  designed  to  facilitate 
the  sale  and  transfer  of  stocks,  or  as  interfering  in  any  way 
with  the  convenience  of  the  business  public  in  that  regard. 
This  was  a  pledge  and  not  a  sale  of  stocks.  Delivery  of 
certificates  of  stock  with  a  blank  power  of  attorney  to 
transfer,  doubtless  may  be  a  good  symbolical  delivery,  but 
it  is  not  actual  delivery  for  all  purposes.  Symbolical  deliv- 
ery, as  its  name  imports,  is  a  substitute  for  actual  delivery, 
when  the  latter  is  impracticable,  and  leaves  the  real  delivery 
to  be  made  afterwards.  As  between  the  parties  the  whole 
title  passes  by  such  a  delivery  when  that  is  their  real  inten- 
tion. But  when  the'  transaction  is  a  mere  pledge — placing 
the  title  at  the  control  of  the  pledgee  for  the  mere  purpose 
of  securing  a  debt,  without  actually  transferring  the  title, 
no  title  passes,  for  the  simple  reason  that  that  is  not  what 
the  parties  intend.  They  intend  simply  security.  If  a  right 
to  the  title,  with  the  means  of  enforcing  it,  is  satisfactory  to 
the  parties,  courts  will  not  by  a  forced  construction  of  the 
transaction  inject,  so  to  speak,  a  title  into  the  pledgee. 

A  good  illustration  of  giving  effect  to  a  symbolical  deliv- 
ery according  to  the  intention  of  the  parties,  is  afforded  by 
the  case  of  Cook  v.  Hallett^  119  Mass.,  148,  a  case  cited  by 
the  plaintiff^s  counsel.  A  delivered  to  -B  a  certificate  of 
stock  as  collateral  security  for  a  debt.  B  thereupon  sur- 
rendered the  certificate  to  the  corporation  and  took  out  a 
new  certificate  in  his  own  name  as  trustee.    A  paid  the  debt 
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and  B  delivered  the  certificate  to  A^  with  a  power  of  attor- 
ney in  blank  to  transfer  the  stock.  After^this,  and  before 
the  stock  was  transferred  on  the  books  of  the  corporation, 
B  was  summoned  as  trustee  of  -4  in  a  process  of  foreign 
attachment.  It  was  held  that  he  was  not  liable.  The  de- 
livery of  the  certificate  to  A  operated  as  a  symbolical 
delivery  of  the  stock,  until  the  real  delivery  could  be  per- 
fected on  the  books  of  the  corporation.  There  the  parties 
intended  to  pass  the  title ;  here  they  did  not.  If  they  had 
so  intended  the  ti*ansfer  would  have  appeared  on  the  books 
of  the  bank,  for  apparently  there  was  no  obstruction  or 
hindrance  to  such  a  transfer.  But  that  is  not  what  the  par- 
ties intended.  They  intended  simply  a  pledge,  constituting 
the  insurance  company  at  most  a  special  owner  in  equity 
for  a  particular  purpose,  leaving  the  defendants  the  general 
owners  for  all  other  purposes.  Now  we  can  not  through  and 
by  means  of  that  special  right  and  power  vested  in  the  in- 
surance company,  draw  this  stock  away  from  the  location  of 
the  corporation  and  the  domicile  of  the  general  owner,  and 
bring  it  within  the  jurisdiction  of  the  courts  of  this  state. 
The  general  rule,  as  stated  by  text  writers,  is  that  personal 
property  pledged  cannot  be  attached  in  the  absence  of  any 
statute  authorizing  it.  Jones  on  Pledges,  sec.  372 ;  Drake 
on  Attachments,  sec.  539 ;  McConnell  on  Trustee  Process, 
sec.  116,  et  seq.  and  cases  cited.  See  also  Lippitt  v.  Ameri- 
can Wood  Paper  Co.^  14  R.  Isl.,  301.  If  by  this  it  is  intended 
to  say  that  property  pledged  cannot  be  attached  so  as  to 
prejudice  the  rights  of  the  pledgee,  it  will  doubtless  be  ac- 
cepted as  a  correct  statement  of  the  law;  but  if  it  is  intended 
to  go  further  and  say  that  if  the  pledgee  is  satisfied,  by  the 
payment  of  his  debt  or  otherwise,  even  then  it  cannot 
be  attached,  the  proposition,  to  say  the  least,  is  questiona- 
ble. It  may  be  diflScult  to  assign  any  good  reason  why  a 
debtor  under  such  circumstances  may  object  to  an  attach- 
ment. But  we  have  no  occasion  to  discuss  this  question. 
Our  present  inquiry  concerns  only  stock  in  a  corporation. 
When  and  to  what  extent  that  is  attachable  in  this  state 
depends  entirely  upon  statute  law. 
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In  Maine,  Massachusetts,  and  some  other  states,  it  is  pro- 
vided by  statute  that  pledged  property  may  be  attached,  and 
the  attaching  creditpr  is  required  to  pay  the  debt  within  a 
limited  time,  and  he  thereafter  holds  the  thing  pledged  by 
his  attachment,  free  from  any  incumbrance.  In  Indiana,  as 
we  have  seen,  any  interest  in  the  stock  of  a  corporation  may 
be  taken  by  a  garnishee  process,  making  the  corporation  the 
garnishee.  In  Connecticut  any  right,  legal  or  equitable,  in 
such  stock,  may  be  taken  by  ordinary  attachment,  and  that 
has  been  held  to  apply  to  the  pledgor^s  interest  in  stock 
pledged  and  standing  in  the  name  of  the  pledgee.  Mtddle- 
totvn  Savings  Bank  v.  Jarvis^  (supra). 

Thus  the  question  before  us,  in  one  aspect  of  it,  resolves 
itself  into  the  question  of  the  construction  of  our  statute. 
Obviously  the  statute  can  have  no  operation  outside  the  lim- 
its of  the  state.  When  it  speaks  of  '*  rights  or  shares  in 
the  stock  of  any  corporation,"  it  has  exclusive  reference 
to  corporations  existing  under  our  laws,  and  cannot  affect 
rights  in  corporations  existing  under  the  laws  of  other 
states.  Therefore  the  statute  referred  to  does  not  authorize 
the  attachment  of  the  defendants'  interest  in  the  stock  in 
question. 

It  is  further  contended  that  this  interest  may  be  attached 
under  the  general  statute  relating  to  attachments,  it  being 
the  policy  of  our  law  to  subject  all  a  man's  estate  not 
specially  exempt  to  the  payment  of  his  debts.  But  that 
statute  relates  to  ordinary  process  and  not  to  the  process  of 
foreign  attachment ;  it  is  limited,  and  must  be  limited,  to 
property  in  this  state ;  it  has  and  can  have  no  extra- 
territorial operation. 

It  follows  that  the  plaintiffs  take  nothing  by  their  attach- 
ment, and  that  there  was  no  error  in  dismissing  the  com- 
plaint. 

In  this  opinion  the  other  judges  concurred. 
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Benjamin  Gilbert  vs.  John  A.  Decker  and  another. 

A  vendee  who  takes  possession  at  a  time  subsequent  to  tlie  sale,  but  before 
the  rights  of  creditors  have  accrued  by  attachment  or  otherwise,  can 
hold  the  property  against  creditors. 

The  retention  of  possession  raises  a  presumption  of  fraud  only  in  favor  of 
attaching  creditors  or  those  who  stand  in  their  position. 

The  presumption  of  fraud  does  not  exist  in  the  case  of  the  sale  of  prop- 
erty exempt  from  execution. 

[Argued  October  15th— decided  October  23d,  1885.] 

Action  for  the  wrongful  taking  of  a  horse;  brought  to 
the  City  Court  of  the  city  of  Hartford  and  tried  to  the  jury 
before  Bennett^  J.  Verdict  for  the  defendants.  Appeal  by 
the  plaintiff.     The  case  is  suflSciently  stated  in  the  opinion. 

F.  Chamberlin  and  ff.  R.  Milh^  for  the  appellant, 

(7.  M.  JoslyUy  for  the  appellees. 

LooMis,  J.  The  plaintiff  claimed  to  have  proved  that 
the  horse,  the  subject  of  this  suit,  was  in  good  faith  and  for 
valuable  consideration,  purchased  by  him  of  his  father  in  the 
spring  of  1880,  but  it  was  conceded  that  there  was  no  suf- 
ficient change  of  possession  as  against  attaching  creditors 
until  February  7th,  1885,  when  there  was  a  complete  deliv- 
ery to  the  plaintiff,  who  had  exclusive  possession  until  the 
16th  day  of  the  same  month,  when  it  was  attached  as  tbe 
property  of  the  father  on  a  suit  in  favor  of  Defeker  the  prin- 
cipal defendant. 

The  question  for  review,  arising  upon  these  facts,  is, 
whether  the  taking  of  possession  before  the  attachment 
could  avail  to  perfect  the  plaintiff's  title,  so  that  he  can  hold 
the  horse  against  the  claim  of  the  defendant  ? 

The  city  court  held,  in  effect,  that  the  plaintiff's  tardy 
possession  was  of  no  avail  against  a  subsequent  attachment. 
We  think  the  ruling  was  not  in  accordance  with  the  law  of 
Vol.  Lin— 26 
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this  state  as  generally  recognized  by  the  legal  profession 
and  as' enunciated  at  least  in  two  instances  by  this  court. 

The  first  case  is  that  of  Calkins  v.  Lockwood^  16  Conn., 
276,  where  one  Bradley,  an  iron  manufacturer,  having  occa*- 
sion  to  purchase  large  quantities  of  coal  on  credit,  made  an 
agreement  with  one  Payne  that  the  latter  would  become 
surety  for  the  coal  Bradley  had  purchased  or  might  after- 
wards purchase,  and  to  secure  Payne  assigned  to  him  all 
the  iron  made  or  to  be  made,  and  all  the  stock  and  personal 
property  in  and  about  the  furnace,  but  the  possession  re- 
mained with  Bradley.  The  latter  afterwards  purchased 
coal  of  one  Calkins,  and  within  about  a  year  after  the  agree- 
ment was  made  became  insolvent  and  absconded,  when 
Payne,  for  the  purpose  of  securing  himself,  went  to  the  fur- 
nace and  took  possession  of  a  quantity  of  iron  which  had 
been  manufactured  subsequently  to  his  agreement  with 
Bradley,  and  removed  it  a  short  distance  and  sold  it  to 
Calkins,  but  before  the  sale  to  Calkins  and  while  in  Payne's 
possession  it  was  attached  by  other  creditors  of  Bradley. 
Calkins  brought  an  action  of  trover  against  the  sheriff  and 
the  attaching  creditors,  and  his  title  depended  on  the  va- 
lidity of  the  conveyance  from  Bradley  to  Payne,  which  was 
sought  to  be  impeached  on  several  grounds,  one  of  them 
being  that  the  conveyance  to  Payne  was  not  accompanied 
with  a  change  of  possession.  Upon  this  point  Williams, 
Ch.  J.,  in  delivering  the  opinion  of  the  court  said :  "  It  is 
said  that  possession  was  essential  to  accompany  the  con- 
tract, whether  it  was  a  sale  or  a  pledge.  The  general  prin- 
ciple upon  this  subject  is  not  denied,  as  stated  by  the  court 
in  Osborne  v.  Taller^  14  Conn.  R.,  629.  And  so  too  it  is  the 
essence  of  the  contract  of  pledge  that  there  should  be  an 
actual  delivery.  *  *  *  But  as  in  this  case  possession 
was  taken  before  the  attachment,  it  does  not  seem  necessary 
to  settle  the  question  what  would  have  been  the  condition 
of  the  parties  before  possession  was  taken.  *  *  *  The 
owner  had  given  Payne  a  right  to  take  possession.  That 
right  may  not  have  been  complete  until  possession  taken  or 
delivery  had,  and  then  it  seems*  to  us  the  right  of  Payne 
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became  perfect  and  complete;  and  we  have  seen  no  case 
an\ong  those  we  have  examined  that  contradicts  this  prin- 
ciple." 

The  other  case  is  that  of  Hall  v.  Gaylor^  87  Conn.,  650, 
and  it  is  equally  conclusive  of  the  question.  The  plaintiff 
had  purchased  certain  cloth  of  the  manufacturer  and  allowed 
it  to  remain  in  the  possession  of  the  latter  so  long  that  it 
was  conceded  that  the  sale  was  void  as  to  attaching  credi- 
tors. Thereafter  a  portion  of  the  cloth  was  by  order  of  the 
vendee  delivered  on  board  a  steamboat  to  be  conveyed  to 
New  York,  but  a  portion  was  left  in  the  mill,  as  to  which 
no  change  of  possession  ever  took  place.  The  cloth,  after 
its  delivery  on  board  the  boat,  was  by  the  vendor,  but  with- 
out the  vendee's  authority,  brought  back  to  the  mill,  where 
it  was  attached  with  other  property  as  belonging  to  the 
vendor.  The  court,  Poster,  J.,  delivering  the  opinion, 
said :  "Now  although  the  original  sale  of  the  goods  left  in 
the  mill  was  fraudulent  and  void  in  law  as  to  attaching 
creditors,  it  was  completed  and  made  valid  by  the  subse- 
quent delivery  on  board  the  boat  of  all  which  were  so  deliv- 
ered prior  to  any  attachment.  The  agent  of  the  company 
ordered  them  back,  and  a  portion  came  back,  but  that  fact 
cannot  affect  the  rights  of  the  plaintiff.  His  title  was  com- 
plete and  perfect  by  delivery  on  board  the  boat ;  as  between 
the  parties  it  was  so  from  the  first,  and  no  act  of  the  ven- 
dors, or  any  officer  of  theirs,  any  more  than  that  of  a  mere 
stranger  and  wrongdoer,  could  divest  or  prejudice  that  title." 
We  might  well  rest  the  discussion  here  upon  our  own  de- 
cisions. If  however  we  pass  to  other  jurisdictions  we  shall 
find  ample  support.  Bartlett  v.  Williams^  1  Pick.,  288 ; 
Shumway  v.  Butter^  8  Pick.,  447 ;  Kendall  v.  Sampson^  12 
Vermont,  615;  Blake  v.  OraveSy  18  Iowa,  312;  Cruikshank 
V.  Ooggstvell,  26  111.,  366;  CliUe  v.  Steele,  6  Nev.,  336; 
Berry  v.  JEnsell,  2  Gratt.,  333;  Snyder  v.  Gee,  4  Leigh, 
686 ;  Coty  v.  Barnes,  20  Vermont,  19 ;  Wilson  v.  Leslie,  20 
Ohio,  161 ;  Broum  v.  Webb,  id.,  889 ;  Frank  v.  Miner,  60 
111.,  446.  In  Hilliard  on  Sales,  3d  ed.,  p.  183,  note  a,  it  is 
said  that  "  the  general  rule  may  be  laid  down,  that,  where 
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a  vendee  takes  possession  at  a  time  subsequent  to  the  sale^ 
but  before  the  rights  of  creditors  accrue  by  attachment  or 
otherwise,  he  shall  hold  against  creditors." 

As  opposed  to  these  authorities  the  defendant  cites — Car- 
penter  v.  Mayer^  6  Watts,  483;  Oardenier  v.  TSjMb^  21 
Wend.,  169 ;  Franklin  v.  Ghummersell^  9  Misso.  App.,  84 ; 
Cheeney  v.  Palmer^  6  Cal.,  119 ;  Wat9on  v.  Rogers^  63  Cal., 
401.  The  case  of  Carpenter  v.  Meyer^  supra^  was  decided 
in  1886.  The  court,  starting  from  the  premises  that  th§ 
retention  of  possession  was  a  fraud  per  se  against  everybody, 
gave  no  effect  to  taking  possession  before  a  levy,  but  it 
seems  to  us  that  the  same  court  in  Hbqfamith  v.  Cope^  6 
Wharton,  53,  decided  in  1841,  and  Smith  v.  Stem^  17  Penn. 
St.,  860,  decided  in  1851,  clearly  recognized  the  principle 
for  which  we  contend,  so  that  the  case  of  Carpenter  v. 
Meyer  is  in  substance  overruled,  although  not  so  in  terms. 

In  Qardenier  v.  Tubb9^  21  Wend.,  169,  the  head  note 
seems  to  lay  down  a  proposition  in  accord  with  the  defend- 
ant's claim,  but  it  was  a  case  where  the  property  in  ques- 
tion had  been  sold  on  execution  by  a  sheriff  and  the  plaintiff 
had  purchased  it  for  about  half  its  value,  upon  an  agree- 
ment with  Whitcomb,  the  execution  debtor,  that  it  should 
be  left  in  his  hands  to  be  again  sold  by  him,  and  that  what- 
ever it  should  bring  more  than  the  plaintiff's  debt  Whit- 
comb should  retain.  CowEN,  J.,  in  delivering  the  opinion 
of  the  court,  disposed  of  this  feature  of  the  case  as  follows : 
"The  fi-aud  was  completely  established  independently  of 
Whitcomb's  deposition.  The  possession  after  sale,  espec- 
ially when  fortified  by  the  agreed  trust  for  Whitcomb's 
benefit,  as  proved  by  Phillip  P.  Graff,  fully  authorized  the 
judge  to  direct  a  verdict  for  the  defendants."  This  case 
therefore,  in  view  of  the  special  facts  upon  which  it  is  based, 
cannot  have  much  weight  as  opposed  to  the  decisions  that 
accord  with  our  own ;  and  besides,  the  same  court  in  Levin 
v.  .Russell,  42  N.  York,  251,  and  Murray  v.  Biggs,  15  Johns., 
571,  gave  effect  to  taking  possession  before  the  lien  of  credi- 
tors had  attached  and  recognized  a  principle  inconsistent 
with  the  claim  of  the  defendant  in  the  case  at  bar. 
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The  cases  from  Missouri  and  California  have  no  applica- 
tion because  they  were  controlled  by  the  special  provisions 
of  their  statute  law.  In  Watson  v.  Badgers^  53  Cal.,  401, 
Rhodes,  J.,  in  delivering  the  opinion,  quotes  section  3440 
of  the  Civil  Code,  which  is  as  follows :  "  Every  transfer  of 
personal  property  *  *  *  is  conclusively  presumed,  if 
made  by  a  person  having  at  the  time  the  possession  or  con- 
trol of  the  property,  and  not  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change 
of  possession  of  the  things  transferred,  to  be  fraudulent  and 
therefore  void  against  those  who  are  his  creditors  while  he 
remains  in  possession;'^  and  then  adds:  "The  code  does 
not  limit  the  creditor  to  a  seizure  while  the  property  re- 
mains in  the  possession  of  the  person  attempting  to  make  a 
transfer  of  it,  but  its  effect  is  to  make  the  attempted  trans- 
fer fraudulent  and  therefore  void  as  against  the  demands  of 
a  person  who  was  a  creditor  during  the  time.'* 

This  case,  so  f^r  from  contravening  the  existence  of  a 
common  law  rule  such  as  obtains  with  us,  impliedly  con- 
cedes that,  were  it  not  for  the  express  provisions  of  the  stat- 
ute, the  creditor  might  be  limited  to  a  seizure  while  the 
property  remained  with  the  vendor.  At  any  rate  such  is 
the  clear  limitation  in  our  law.  As  between  the  parties  a 
sale  is  good  without  delivery,  and  the  doctrine  of  taking 
possession  within  a  reasonable  time  does  not  apply,  for  the 
vendor  can  at  any  time  deliver  or  the  vendee  take  immedi- 
ate possession,  and  no  one  can  be  heard  on  the  question 
except  one  who  takes  action  and  acquires  an  interest  in  the 
property  while  the  vendor  retains  possession.  In  short  our 
rule  is  that  the  retention  of  possession  raises  a  presumption 
of  fraud  only  in  favor  of  attaching  creditors,  or  those  who 
legally  represent  them,  as  in  the  case  of  trustees  in  insol- 
vency. In  consistency  with  this  limitation  we  also  hold 
that  the  rule  does  not  apply  to  the  sale  or  mortgage  of 
goods  that  are  exempt  from  execution.  Patten  v.  Smithy 
4  Conn.,  465;  Foster  v.  McOreggor^  11  Vermont,  595. 

It  is  said  that  one  reason  given  for  the  rule  making  the 
retention  of  possession  by  the  vendor  fraudulent,  is  that  the 
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possessor  thereby  may  gain  a  false  credit,  and  that  the 
creditor  actually  misled  ought  to  be  allowed  to  set  aside 
the  transaction.  This  would  require  a  radical  change  in 
our  law.^The  inquiry  is  not  whether  the  creditor  was  in 
fact  misled,  or  when  and  under  what  circumstances  his  debt 
was  contracted,  or  whether  the  debt  is  old  or  new,  but 
simply  whether  he  attached  the  property  while  possession 
was  retained  by  the  vendor.  A  tardy  creditor  cannot  ob- 
ject to  a  tardy  change  of  possession,  for  until  possession 
taken  he  might  have  secured  his  debt,  but  afterwards  it  is 
too  late."^ 

The  final  claim  of  the  defendants,  that  it  is  apparent  from 
the  record  that  the  charge  did  not  prejudice  the  plaintiff, 
we  cannot  accept.  It  is  true  there  was  another  issue  before 
the  jury  which,  if  determined  against  the  plaintiff,  would 
be  conclusive,  namely,  whether  the  sale  to  the  plaintiff  was 
bond  fide.  The  defendant  claimed  fraud  in  fact  and  as  tend- 
ing to  show  it  referred  to  the  extraordinary  delay  in  deliv- 
ering the  horse.  This  was  a  circumstance  to  be  considered 
by  the  jury,  but  the  law  could  not  predicate  actual  fraud 
upon  that  fact.  What  view  the  jury  took  of  that  question 
it  is  impossible  to  tell  from  the  record.  The  plaintiff  offered 
evidence  to  show  that  the  sale  was  in  fact  honest  and  for 
a  valuable  consideration  and  he  was  entitled  to  have  the 
law  given  to  the  jury  .upon  that  assumption  in  substance  as 
he  claimed.  The  charge  as  given  upon  the  conceded  facts 
rendered  a  verdict  against  the  plaintiff  inevitable. 

There  was  error  in  the  charge  of  the  court  and  a  new 
trial  is  ordered. 

In  this  opinion  the  other  judges  concurred. 
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The  State  v8.  Patrick  McMahon. 

The  act  of  1882  (Session  Laws  of  1882,  p.  186),  provides  that  if  any  licensed 
person  "  shall  sell  or  deliver  any  infcoxicatlnijr  liquor  to  a  minor,"  he 
shall  he  fined,  &c.  Held  that  a  delivery  to  a  minor  sent  by  his  father 
to  purchase  liquor  for  him,  did  not  cmne  within  the  act. 

[Argued  November  13th,  1885— decided  January  22d,  1886.] 

Complaint  by  a  prosecuting  agent,  for  the  sale  and  de- 
livery of  intoxicating  liquor  to  a  minor ;  brought,  by  appeal 
of  the  defendant  from  the  judgment  of  a  justice  of  the 
peace,  to  the  Superior  Court  in  Hartford  County,  and  tried 
to  the  jury  in  that  court,  on  the  plea  of  not  guilty,  before 
Carpenter^  J. 

The  statute  charged  to  have  been  violated  is  as  follows : 
"Every  licensed  person,  who  by  himself,  his  servant  or 
agent,  shall  sell  or  deliver  spirituous  and  intoxicating  liquor 
to  any  minor,  *  *  *  or  allow  any  minor  to  loiter  on 
the  premises  where  such  liquors  are  kept  for  sale,  shall  be 
fined  not  more  than  fifty  dollars,  or  be  imprisoned  not  less 
than  ten  nor  more  than  sixty  days,  or  both.*'  Acts  of  1882, 
ch.  107,  part  6,  sec.  4. 

The  defendant  held  a  license  for  the  sale  of  liquors  at  the 
place  where  the  liquor  in  question  was  sold  and  delivered. 
On  May  28d,  1885,  Sarah  White,  a  minor,  was  directed  by 
Michael  Whife,  her  father,  to  go  to  the  defendant's  saloon 
near  by,  and  purchase  a  pint  of  gin  for  him.  The  father 
gave  the  child  a  bottle  and  money  to  pay  for  the  liquor. 
She  ^vcnt  to  the  defendant's  place  as  directed.  He  kept  a 
grocery  store,  with  a  bar  in  an  adjacent  room.  On  entering 
the  store  the  child  handed  the  bottle  and  money  to  the 
defendant  and  told  him  her  father  sent  her  for  a  pint  of  gin 
for  himself  and  sent  the  money.  The  defendant  went  into 
the  bar-room,  the  child  remaining  in  the  grocery  store,  filled 
the  bottle,  corked  it,  and  returned  it  to  the  child.  The 
child  took  it  directly  home,  without  removing  the  cork,  and 


Digitized  by  CjOOQ IC 


408  HARTFORD  DISTRICT. 

state  V.  McMahon. 

delivered  it  to  the  father.  The  liquor  was  entirely  for  the 
father's  use,  and  the  child  did  not  use  any  of  it.  The  de- 
fendant's counsel  claimed  that  the  above  facts,  which  were 
admitted,  did  not  constitute  an  offense.  The  court  ruled 
otherwise,  and  the  jury  returned  a  verdict  of  guilty.  The 
defendant  appealed  to  this  court. 

J",  i.  Barbour^  for  the  appellant. 

'^The  person  to  whom  the  sale  was  made  is  material. 
That  is  the  element  which  gives  character  to  the  act  and  is 
the  only  criminal  element  in  the  transaction.'*  Com.  v.  Lot- 
tinvUle,  120  Mass.,  886.  Now  this  being  so,  if  Michael 
White  bought  the  liquor  and  Michael  White  received  it, 
there  could  be  no  crime.  The  case  finds  that  he  did  both. 
He  sent  the  child  to  the  defendant's  store  to  make  a  pur- 
chase for  himself;  he  gave  her  the  money  to  pay  for  the 
liquor  and  a  bottle  to  contain  it ;  she  followed  her  father's 
directions  exactly ;  she  told  the  defendant  that  her  father 
sent  her  for  the  liquor  for  himself;  she  received  it  from  the 
defendant  for  her  father  and  gave  it  to  him  exactly  as  she 
had  received  it.  '  In  other  words,  she  was  the  agent  of  her 
father  for  the  purchase,  she  disclosed  her  agency  to  the 
defendant,  and  she  faithfully  fulfilled  all  the  duties  of  that 
agency.  And  so  the  purchase  was  that  of  the  principal  only, 
and  therefore  the  sale  was  only  to  the  principal.  "  Where 
an  agent  expressly  contracts  in  the  name  of  his  principal, 
and  that  is  understood  by  the  party  with  whom  he  con- 
tracts, such  contract  is  binding  on  the  principal  only."  1 
Swift  Dig.,  325.  "  Where  a  person  contracts  or  purchases 
as  agent,  and  is  known  to  the  vendor  to  be  such,  the  con- 
tract is  with  the  principal."  Siegel  v.  The  People^  106  111., 
89.  If  the  defendant  had  been  unlicensed,  and  on  the  above 
state  of  facts  had  been  charged  with  sale  to  Sarah  White, 
the  evidence  would  not  have  sustained  the  allegation.  "  Evi- 
dence of  an  unlawful  sale  of  intoxicating  liquors  to  an  agent 
with  notice  that  he  was  purchasing  for  his  principal,  will 
not  support  an  allegation  iu  an  indictment  for  sale  to  the 
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agent."     Com.  v.  Bemhy^  2  Gray,  608 ;  Com,  v.  Qormley^ 
133  Mass.,  682. 

But  the  state  may  claim  that  even  if  the  sale  was  to 
Michael  White,  the  delivery  was  to  Sarah  White,  because 
she  received  the- liquor.  We  submit  that  there  was  here 
no  delivery  within  the  meaning  of  the  law.  The  delivery 
contemplated  by  the  statute  is  delivery  to  the  minor  for 
Mmsielf  and  for  his  own  use.  To  hold  otherwise  would  be  a 
forced  and  unnatural  construction  of  the  statute.  If  the 
transaction  at  bar  was  a  sale  to  Michael  White,  the  delivery 
was  to  him  also.  She  was  his  acknowledged  agent  not  only 
to  purchase,  but  also  to  receive  for  him.  Delivery  to  the 
agent  or  messenger  is  delivery  to  the  purchaser.  1  Swift 
Dig.,  378.  "The  court  will  not  extend  the  terms  of  a 
criminal  statute  beyond  its  clear,  legal  meaning.  The  word 
sM  in  the  Illinois  statute  will  not  be  construed  to  mean 
something  different  from  its  ordinary  legal  import."  Siegel 
V.  The  People,  106  111.,  89. 

The  Supreme  Court  of  Massachusetts,  which  has  never 
been  accused  of  an  undue  prejudice  towards  liquor  dealers, 
has  decided  this  very  question  upon  a  state  of  facts  similar 
to  those  at  bar,  and  upon  a  complaint  brought  under  a- 
statute  like  ours  in  every  essential  particular.  The  case  is 
Commonwealth  v.  Lattinville,  120  Mass^,  385.  The  facts 
were  that  a  minor  was  sent  by  her  mother,  an  adult,  who 
furnished  the  money  for  the  purpose,  to  the  defendant's 
saloon,  and  there  purchased  liquor  for  her  mothers  use. 
The  law  was  as  follows :  "  Each  license  shall  be  expressed 
to  be  subject  to  the  following  conditions :  ♦  ♦  ♦  Fourth. 
That  no  sale  or  delivery  of  liquor  shall  be  made  on  the 
premises  described  in  the  license  to  a  person  known  to  be  a 
drunkard,  or  to  an  intoxicated  person,  or  to  a  minor.'^  Acts 
of  1876,  ch.  99,  sec.  6.  And  the  decision  of  the  court,  as 
condensed  in  the  head-note,  was :  "  A  sale  and  delivery  of 
intoxicating  liquor  to  a  minor  for  his  parent's  use,  is  not  a 
sale  to  a  minor  within  the  statute." 

IF.  Hamersley,  State's  attorney,  for  the  State. 


Digitized  by  VjOOQ IC 


410  HARTFORD  DISTRICT. 

State  «;  McMahon. 

The  provisions  of  the  statute,  considered  in  connection 
with  the  object  clearly  sought  to  be  accomplished,  show 
conclusively  that  a  sale  or  delivery  to  a  minor  is  prohibited, 
whether  he  acts  wholly  for  himself  or  is  doing  an  errand  fo^ 
another. 

The  rule  of  construction  which  should  guide  courts  in 
cases  arising  under  penal  statutes  prohibiting  or  limiting 
the  sale  of  liquors,  has  been  settled  by  a  great  number  of 
decisions.  It  may  be  thus  stated :  There  is  always  a  pre- 
sumption that  the  legislature  uses  a  word  in  the  significa- 
tion which  common  usage  has  affixed  to  it ;  when  a  word 
has  a  special  or  technical  meaning  more  narrow  than  that 
affixed  to  it  by  common  usage,  and  doubt  exists  as  to  the 
signification  in  which  the  legislature  employed  the  word, 
the  court  must  examine  the  context  and  consider  the  object 
which  the  act  seeks  to  accom^ish,  and  give  the  word  that 
meaning  which  the  context  indicates  the  legislature  in- 
tended and  which  will  most  effectually  carry  out  the  plain 
object  of  the  act.  Howard  v.  Harrisy  8  Allen,  297 ;  Com.  v. 
Clarky  14  Gray,  367 ;  Smith  on  Stat,  and  Const.  Construc- 
tion, §  481. 

In  the  present  case,  while  a  doubt  may  exist  as  to  the 
meaning  to  be  attached  to  the  word  "sell,"  no  doubt  exists 
as  to  the  sense  in  which  the  legislature  employs  the  word 
"deliver."  There  is  nothing  to  indicate  that  it  is  employed 
in  any  other  sense  than  that  which  common  usage  has 
affixed  to  it.  But  assuming  that  a  doubt  exists  as  to  the 
meaning  of  both  words,  the  attention  of  the  court  is  asked 
to  the  following  considerations  relating  to  the  context  and 
the  plain  object  of  the  act. 

The  plain  object  of  the  act  is :  1st.  To  prevent  all  traf- 
fic in  intoxicating  liquors  by  unlicensed  persons.  The  no- 
tion of  preventing  any  one  from  buying,  drinking,  or  having 
the  liquors,  does  not  enter  into  this  object.  It  aims  only  to 
prevent  traffic  by  unlicensed  persons.  Hence  the  words  of 
prohibition  are  words  that  apply  only  to  traffic.  2d.  To 
prevent  certain  classes  of  persons  from  using  or  having  in- 
toxicating liquors.     The  notion  of  preventing  traffic,  as  an 
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essential  element,  does  not  enter  into  this  object.  It  aims 
only  to  prevent  the  use  or  possession  of  liquor  by  unfit  per- 
sons. Hence  the  words  of  prohibition  are  words  that  apply 
mainly  to  transfer  of  manual  possession.  A  transfer  of 
manual  possession  without  a  sale  or  traffic  would  not  con- 
travene the  first  object.  A  sale  or  traffic  without  a  transfer 
of  manual  possession  would  not  contravene  the  second 
object. 

The  word  "  sell  '*  is  used  in  different  parts  of  the  act  in 
its  ordinary  and  broader  meaning;  while  the  word  "de- 
liver" is  clearly  used  in  its  ordinary  meaning,  of  "putting 
into  another's  hand,"  and  not  with  any  technical  significa- 
tion. No  jailer  shall  "furnish  or  suffer  to  be  furnished" 
any  liquor  to  a  prisoner  except  as  medicine.  §  9.  No  per- 
son "shall  deliver"  any  liquor  to  any  prisoner  without 
permission  from  the  keeper.     §  10. 

The  statute  clearly  shows  that  it  is  not  the  use  of  liquor 
by  the  minor  which  is  prohibited ;  the  prohibition  seeks  to 
prevent  the  licensed  dealer  from  furnishing  any  opportunity 
for  its  use.  He  shall  not  employ  in  his  saloon  any  minor  as 
bar-tender,  porter,  or  in  any  other  capacity,  §  13.  He 
shall  not  allow  any  minor  to  loiter  on  his  premises.  §  4. 
He  shall  not  sell,  nor  even  deliver  to  (that  is,  put  into  the 
hands  of)  any  minor  any  intoxicating  liquor.     §  4. 

The  weight  of  authority  is  in  favor  of  the  construction 
claimed.  In  the  fii*st  place,  the  act  is  a  mere  arbitrary 
police  regulation.  It  is  not  necessary,  in  the  same  sense 
that  it  is  in  most  crimes,  that  "  a  wrongful  act  and  a  wrongful 
intent"  should  concur  in  order  to  constitute  the  offense. 
It  is  sufficient  if  the  prohibited  a#t  is  voluntarily  committed. 
The  offense  is  committed,  even  when  the  dealer  believed 
and  had  good  reason  to  believe  that  the  purchaser  was  not 
a  minor  but  of  full  age.  Redmond  v.  The  State^  36  Ark., 
68;  Flynn  v.  Q-ale%hurg^  12  Bradw.,  200;  McCutcheon  v. 
The  People,  69  111.,  601 ;  Farmer  v.  The  People,  77  id.,  822 ; 
JJlrich  V.  Com.,  6  Bush,  400 ;  Com.  v.  Fmmons,  98  Mass.,  6; 
Boherge  v.  Burnham,  124  id.,  277 ;  State  v.  Cain,  9  West 
Va.,  669;  State  v.  Hartfiel,  24  Wis.,  60.    There  are  how- 
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ever  cases  to  the  contrary  in  Ohio,  Michigan,  and  Indiana, 
and  in  Alabama  the  cases  are  conflicting. 

In  the  next  place,  as  to  a  delivery  to  a  minor  who  gets 
the  liquor  for  another  person  being  an  offense.  There  are 
very  few  authorities  bearing  on  this  question.  In  Alabama, 
where  the  words  of  the  statute  are  **  sell  or  give  away  spir- 
ituous liquors  to  a  minor,"  the  court  says:  "The  statute 
would  soon  become  a  dead  letter  if  it  was  so  construed  that 
sales  to  the  minor  as  agent  or  servant  were  excluded  from 
its  operation."  Bain  v.  The  State^  61  Ala.,  79.  In  Indiana 
it  has  been  held  that  a  sale  to  a  minor  who  states  that  he  is 
sent  by  his  mother,  the  dealer  believing  the  statement,  which 
however  is  not  true,  is  an  offense.  Holmes  v.  The  State^  88 
Ind.,  148.  In  New  York  it  has  been  held  that  the  fact  that 
the  purchasing  minor  was  really  the  agent  of  an  undisclosed 
principal,  is  no  defense.  Ilo%%  v.  The  People^  17  Hun,  592. 
In  Massachusetts  the  authorities  are  apparently  conflicting. 
In  Com.  V.  Lattinvilley  120  Mass.,  885,  the  facts  were  sub- 
stantially the  same  as  in  this  case,  and  the  court  held  that 
no  offense  had  been  committed.  The  court  bases  its  opin- 
ion on  this  assumption :  "  The  mischief  which  the  statute 
designs  to  prevent  is  the  possession  of  intoxicating  liquors 
by  a  minor  for  his  own  use  and  subject  to  his  own  control." 
And  it  makes  this  assumption  upon  the  strength  of  section 
16  of  the  same  act,  which  provides  that  whoever  shall  sell 
or  give  intoxicating  liquors  to  a  minor,  or  allow  a  minor  to 
loiter  about  his  premises  where  such  liquors  are  sold,  shall 
forfeit  $100  to  the  parent  or  guardian  of  such  minor,  to  be 
recovered  in  an  action  of  tort.  It  would  seem  that  the 
court  made  a  mistake  in  its  statement  of  the  mischief  which 
the  statute  was  designed  to  prevent.  But  however  that 
may  be,  its  opinion  was  induced  by  a  provision  of  the  stat- 
ute entirely  different  from  any  provision  in  our  own  statute. 
In  a  later  case,  Com.  v.  Finnegarty  124  Mass.,  824,  the  court 
sustains  a  charge  to  the  jury  that  if  the  minor  "  bought  the 
whisky  for  himself,  it  would  be  a  sale  to  him,  although  he 
had  authority  from  his  mother  to  buy  for  her,  and  stated  to 
the  defendant  that  he  was  buying  for  her,  and  the  defendant 
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believed  that  he  wds  so  buying/*  and  sustained  a  refusal  to 
charge  that  if  the  minor  had  authority  to  buy  for  his  mother, 
and  so  stated  to  the  defendant,  and  the  defendant  so  be- 
lieved, and  the  minor  did  in  fact  buy  for  his  mother, 
but  after  the  purchase  changed  his  mind  and  used  the 
liquor  for  himself,  no  offense  was  committed.  Unless  this 
case  is  held  to  overrule  or  modify  Com.  v.  Lattinville^  two 
decisions  establish  the  strange  doctrine,  that  a  sale  to  a 
minor,  perfectly  innocent  at  the  time,  may  be  made  a  crime 
on  the  part  of  the  vendor  by  the  subsequent  acts  of  the 
minor. 

Granger,  J.  This  is  a  prosecution  against  a  person 
licensed  to  sell  intoxicating  liquors,  for  the  sale  and  deliv- 
ery of  such  liquors  to  a  minor  in  violation  of  the  act  of  1882, 
which  provides  that  "every  licensed  person  who  shall  sell 
or  deliver  intoxicating  liquor  to  any  minor,"  shall  be  fined, 
&c.  Session  Laws  of  1882,  chapter  107,  part  6,  section  4, 
p.  186.  And  the  case  depends  upon  the  construction  to  be 
given  to  that  act. 

The  statute  is  a  penal  one  and  is  to  be  strictly  and  fairly 
construed  and  not  to  be  extended  beyond  cases  clearly  with- 
in both  its  letter  and  spirit.  This  rule  is  well  settled. 
*'  A  thing  which  is  within  the  letter  of  a  statute  is  not  with- 
in the  statute  unless  it  be  within  the  intention  of  the  mak- 
ers." 4  Bac.  Abr.,  Statutes^  sec.  45.  "  Penal  statutes  are 
always  to  be  strictly  construed  for  the  benefit  of  the  citizen ; 
nothing  more  is  to  be  deduced  from  the  words  than  they 
expressly  warrant,  and  they  are  not  to  be  extended  by  im- 
plication." 1  Swift's  Dig.,  18;  1  Black.  Com.,  61.  In 
French  v.  Q-rat/y  2  Conn.,  118,  Hosmer,  J.,  says:  "In- 
stances of  restrictive  legislation,  narrowing  the  liberal 
operation  of  a  statute,  have  been  frequent ;  and  criminal 
laws  of  the  most  comprehensive  expression  are  not  consid- 
ered as  including  idiots  or  mad-men.  *  *  *  By  1  Edw. 
11.  the  breaking  of  a  prison  by  a  prisoner  confined  for  felony, 
is  made  a  felony ;  but  if  the  prison  is  on  fire,  and  in  order 
to  save  his  life  the  prisoner  breaks  it,  this  act,  though  di- 
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rectly  contrary  to  the  letter,  is  deemed  to  be  no  riolation  of 
the  statute.    Plowd.  Rep.,  13." 

In  prosecutions  under  the  same  statute  that  we  are  now 
considering,  for  keeping  open  places  where  liquors  are  sold 
on  Sunday,  we  have  recently  held,  in  State  v.  iZyan,  50 
Conn.,  411,  that  a  literal  keeping  open  of  such  a  place  for 
the  ordinary  use  of  the  family  and  boarders  of  the  keeper, 
was  not  a  violation  of  the  statute. 

Applying  the  rule  we  have  stated,  a  majority  of  the  court 
are  of  opinion  that  the  facts  of  this  case  do  not  bring  it 
within  the  intent  and  spirit  of  the  act,  although  it  may  come 
within  its  letter,  and  that  there  has  not  been  a  violation  of 
the  statute. 

The  facts  show  no  purpose  on  the  part  of  the  defendant 
to  practice  any  subterfuge  or  attempt  to  evade  the  law. 
Nor  do  they  show  in  themselves  any  dishonest  purpose.  If 
any  offense  was  committed  it  consisted  solely  in  the  hand- 
ing of  the  bottle  containing  the  liquor  to  the  child;  for, 
unquestionably,  the  sale  was  in  law  to  the  father,  the  child 
having  disclosed  her  agency  and  stated  the  errand  upon 
which  she  was  sent  by  her  father.  The  sale  to  the  father 
was  a  legal  sale,  the  defendant  being  a  licensed  vendor, 
unless  the  act  of  passing  the  bottle  into  the  hands  of  the 
child  made  it  illegal.  It  does  not  seem  reasonable  to  sup- 
pose that  it  was  the  intention  of  the  legislature  to  make  an 
act,  innocent  as  this  was  in  itself,  a  crime,  when  no  injury 
to  the  child  could  result;  for  the  bottle  of  liquor,  so  long  as 
it  was  not  opened,  was  as  harmless  as  a  package  of  tea,  or 
any  other  article  that  children  are  so  frequently  and  so 
properly  sent  to  purchase. 

The  intent  of  the  provision  in  question  in  the  statute 
was,  as  it  seems  to  us,  solely  to  prevent  a  licensed  vendor  of 
liquors  from  selling  to  minors,  and  the  other  classes  men- 
tioned in  the  act,  liquors  for  their  own  use.  The  mischief 
to  be  remedied  was  the  obtaining  of  liquors  by  those  classes 
for  their  own  indulgence.  The  seller  was  not  to  furnish 
them  liquors  for  this  purpose  by  sale  pr  gift  or  delivery. 
The  word  "  deliver,*'  as  here  used,  is  of  the  same  import  as 
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the  word  "give."  Both  these  words  are  used  in  the  act 
with  apparently  the  same  intent,  or  substantially  the  same. 
In  the  third  section,  in  case  of  notice  by  the  selectmen  to  the 
dealer,  he  is  forbidden  to  "sell,  exchange  or  give."  In  sec- 
tion four,  which  states  the  penalty,  the  words  "give"  and 
"exchange"  are  omitted  and  the  words  "sell  or  deliver" 
only  used.  Webster  defines  the  word  "  deliver  " — "  to  give 
or  transfer."  In  this  case  it  seems  clear  that  the  words 
"  sell  or  deliver  "  mean  simply  that  the  dealer  shall  transfer 
the  liquor  to  the  interdicted  persons  by  sale  or  gift. 

"  A  statute  ought  to  be  so  construed  that  no  man  who  is 
innocent  can  be  punished  or  endangered."  4  Bac.  Abr., 
Statutes.  "No  statute  should  be  construed  in  such  manner 
as  to  be  inconvenient  or  against  reason."  Carthew,  136 ; 
1  Inst.,  97. 

A  recent  decision  of  the  Supreme  Court  of  Slassachusetts, 
in  a  case  almost  identical  with  the  present  one,  both  as  to 
the  statute  construed  and  as  to  the  facts,  sustains  the  view 
we  have  taken.  Commonwealth  v.  Lattinville^  120  Mass., 
386. 

There  is  error  in  the  ruling  of  the  Superior  Court  and  a 
new  trial  is  ordered. 

In  this  opinion  Pabk,  C.  J.,  and  Pardee,  J.,  concurred. 
LoOMis,  J.,  dissented.  Cabpenteb,  J.,  having  tried  the 
case  in  the  court  below,  did  not  sit. 


William  Gould,  Jr.,  and  others  v%.  David  Banks 
AND  another. 

The  act  of  1882  (Session  Laws  1882,  p.  137)  provides  that  the  reports  of 
the  decisions  of  the  Supreme  Court  of  the  state  shall  thereafter  /'  be 
published  by  the  state,  under  the  supervision  of  the  comptroller,  who 
shall. cause  the  volumes  to  be  stereotyped,  and  copyrighted  in  the  name 
of  the  secretary  of  the  state."  The  comptroller  made  a  contract  with 
Banks  &  Brothers  for  the  printing  and  selling  by  them  at  a  price 
named  of  the  next  five  volumes,  the  contract  providing  that  they 
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should  take  out  a  copjrright  on  each  volume  In  the  name  of  the  secre- 
tary for  the  benefit  of  the  state,  and  that  the  volumes  should  be  stereo- 
typed, the  plates  to  belong  to  the  state  and  Banks  &  Brothers  to  have 
the  exclusive  right  to  print  from  them.  Before  the  contract  had  ex- 
pired certain  publishers  of  weekly  law  magazines  applied  to  the  court 
for  an  order  that  the  reporter  should  furnish  them  copies  of  all 
opinions  as  they  were  filed  with  him,  on  their  request  and  payment 
therefor,  for  immediate  publication  in  their  magazines.  Motion  denied, 
on  the  ground  that  it  would  be  a  violation  of  the  rights  of  Banks  & 
Brothers  under  their  contract. 

The  judges  and  the  reporter  being  paid  by  the  state,  the  product  of  their 
mental  labor  is  the  property  of  the  state,  and  the  state  has  power  to 
take  for  itself  a  copyright  of  it,  and  it  is  for  the  state  to  say  when  and 
iu  what  manner  the  decisions  of  the  court  shall  be  published. 

The  taking  of  the  copyright  does  not  offend  the  rule  that  judicial  proceed- 
ings shall  be  public.  The  courts  and  their  records  are  open  to  all. 
The  reasons  given  by  the  judges  for  their  determination  in  a  particular 
case  constitute  no  part  of  the  record  therein  ;  and  these  are  accessible 
to  all  who  desire  to  use  them  in  the  enforcement  of  their  rights. 

[Argued  December  29th,  1885— decided  February  12th,  1886.] 

Application  to  this  court,  made  informally  by  agree- 
ment of  the  parties  and  by  consent  of  the  court,  for  an 
order  that  the  reporter  of  the  court  should  furnish  to  the 
applicants,  at  their .  request  and  at  their  expense,  copies  of 
all  opinions  of  the  court  as  they  should  be  filed  with  him, 
to  be  printed  in  certain  weekly  law  magazines  published  by 
them. 

The  applicants  were  William  Gould,  Jr.,  &  Co.  of  Albany, 
N.  York,  publishers  of  The  Eastern  Reporter ;  The  Law- 
yers' Co-operative  Publishing  Company  of  Rochester,  N. 
York,  publishers  of  The  New  England  Reporter ;  and  The 
West  Publishing  Company  of  St.  Paul,  Minnesota,  pub- 
lishers of  the  North  Eastern  Reporter.  Banks  &  Brothers, 
law  publishers  of  the  city  of  New  York,  opposed  the  motion 
on  the  ground  that  they  were  entitled  to  the  exclusive  pub- 
lication of  the  opinions  of  the  court  under  their  contract 
with  the  state. 

Previous  to  the  passage  of  the  act  of  1882  the  reporter 
had  published  the  reports  in  his  own  name  and  for  his  own 
benefit.  In  that  year  an  act  was  passed  (Session  Laws  of 
1882,  p.  137,)  which  provided   as  follows :—"  After  the 
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forty-eighth  volume,  now  in  press,  the  reports  shall  be  pub- 
lished by  the  state,  under  the  supervision  of  the  comp- 
troller, who  shall  cause  the  volumes  to  be  stereotyped,  and 
to  be  copyrighted  in  the  name  of  the  secretary,  for  the 
benefit  of  the  people  of  the  state." 

Under  this  act  the  comptroller,  on  the  7th  day  of  Sep- 
tember, 1882,  made  a  contract  with  Banks  &  Brothers,  of 
which  the  following  are  the  parts  important  to  the  present 
case. 

"  The  party  of  the  second  part  is  to  have  the  printing 
and  sale  of,  and  is  to  print  and  sell,  the  next  five  volumes 
of  the  Connecticut  Law  Reports,  commencing  with  volume 
forty-nine,  upon  the  following  terms  and  conditions: —  *  ♦  ♦ 

"2.  The  volumes  are  to  be  stereotyped.  The  plates  are 
to  belong  to  the  state,  but  are  to  be  stored  by  Banks  & 
Brothers  and  to  be  kept  by  them  well  insured  for  the  benefit 
of  the  state.  Banks  &  Brothers  are  to  have  the  exclusive 
right  to  print  from  the  plates,  so  long  as  this  contract  is 
observed  by  them,  and  are  to  replace  them  if  destroyed  or 
defaced  (beyond  ordinary  wear)  in  use,  being  entitled  to 
the  insurance  money  for  that  purpose  if  they  are  destroyed 
by  fire.  The  state  is  however  to  have  the  right  to  demand 
the  custody  of  the  plates  if  it  desires.  *  *  * 

"S.  A  copyright  of  each  volume  is  to  be  taken  out  by 
Banks  &  Brothers,  and  at  their  expense,  in  the  name  of  the 
secretary  of  the  state,  and  is  to  belong  to  the  state.  The 
copyright  papers  are  to  be  sent  to  the  comptroller.  The 
copyright  is  not  to  be  used  by  the  state  in  any  way  ad- 
versely to  Banks  &  Brothers  so  long  as  they  keep  this  con- 
tract. The  title  page  of  each  volume  is  to  state  that  the 
volume  is  published  for  the  State  of  Connecticut  by  Banks 
&  Brothers.  *  *  ♦" 

"  7.  The  copies  of  each  volume  are  to  be  retailed  in  the 
market  by  Banks  &  Brothers  at  two  dollars  per  copy,  and 
to  be  furnished  to  the  trade  at  one  dollar  and  seventy-five 
cents  per  copy;  and  they  are  to  keep  the  market  always 
supplied  with  the  volumes  and  at  those  prices." 

It  was  agreed  by  the  parties  to  the  present  application 
Vol.  Lin— 27 
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that  Banks  &  Brothers,  who  issued  these  yolumes  in  quar- 
terly parts  called  "Advance  Sheets/'  had  received  many 
orders  for  these  parts,  but  that  when  the  prospectuses  of  these 
new  periodicals  appeared,  many  of  the  orders  were  counter- 
manded, and  that  the  sale  of  them  and  of  the  bound  vol- 
umes had  seriously  diminished.  Also  that  the  value  of  their 
contract  consisted  in  the  exclusive  right  of  publication. 

It  was  also  agreed  that  the  applicants  had  requested  the 
reporter  to  furnish  them  copies  of  the  opinions,  but  that  he 
had  declined  to  do  so  unless  directed  by  the  court. 

L.  U,  Stanton  and  S,  S.  Stearns^  for  the  applicants,  con- 
tended that  opinions  of  the  courts  were  not  the  subject  of 
copyright,  (^Wkeaton  v.  Peters^  8  Pet.,  6Q1;' Banka  v.  Man- 
Chester,  28  Fed.  Rep.,  143) ;  that  the  act  of  1882  did  not 
authorize  the  comptroller  to  make  a  contract  giving  the 
publisher  a  right  to  the  exclusive  control  of  the  opinions  ; 
that,  if  it  did  so  authorize  him,  the  contract  made  had  not 
in  fact  given  Banks  &  Brothers  that  exclusive  right ;  and 
that  the  early  publication  of  the  opinions,  in  the  less  expen- 
sive manner  proposed  by  the  applicants,  would  be  greatly 
for  the  public  interest. 

C,  E.  Gross,  for  Banks  &  Brothers,  conceded  that  are- 
porter  would  have  no  such  property  in  the  opinions  of  the 
court  that  he  could  obtain  a  valid  copyright  for  them,  but  con- 
tended that,  the  judges  and  the  reporter  being  paid  by  the 
state,  the  product  of  their  labor  belonged  to  the  state,  and 
that  this  ownership  was  all  that  was  necessary  to  enable 
the  state  to  obtain  a  valid  copyright,  (Drone  on  Copyright, 
161,  255) ;  that  the  state,  in  passing  the  act  of  1882,  had 
intended  to  secure  the  protection  of  this  property  by  a 
copyright;  that  the  comptroller  had  power  under  the 
statute  to  make  the  contract  with  Banks  &  Brothei*s ;  that 
that  contract  gave  them  the  benefit  of  the  copyright  and 
necessarily,  as  well  as  in  terms,  the  exclusive  right  of  publi- 
cation ;  and  that  the  advance  publication  of  the  opinions  by 
the  applicants  would  not  only  be  a  serious  injury  to  Banks 
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&  Brothers  under  their  contract,  but  a  loss  to  the  state  of 
the  benefit  of  its  copyright  and  make  it  liable  to  Banks  & 
Brothers  for  damages. 

Pabdbe,  J.  For  the  information  of  the  public  the  state 
of  Connecticut  publishes  reports  of  cases  argued  and  deter- 
termined  in  the  Supreme  Court  of  Errors.  The  volume  is 
prepared  for  publication  by  the  official  reporter,  and  contains 
the  opinions  written  by  the  judges,  together  with  head-notes 
to  all  cases,  foot-notes  to  some  of  them,  statements  of  facts, 
a  table  of  cases,  and  an  index  to  subjects,  the  work  of  the 
reporter.  The  judges  and  the  reporter  are  paid  by  the 
state,  and  the  product  of  their  mental  labor  is  the  property 
of  the  state,  and  the  state,  as  it  might  lawfully  do,  has 
taken  to  itself  the  copyright.  The  statute  requires  the 
comptroller  to  supervise  the  publication  of  the  volumes, 
taking  a  copyright  for  the  benefit  of  the  state.  Under  this 
statute  that  officer  for  a  valuable  consideration  granted  to 
Banks  &  Brothers,  who  agree  to  print  and  sell  the  reports 
at  a  fixed  price,  the  protection  of  the  copyright  for  a  limited 
period.  During  three  or  four  years  the  state,  with  knowl- 
edge, has  acquiesced  in  the  terms  of  this  contract  and  ac- 
cepted the  resulting  benefits.  If,  therefore,  we  should  now 
direct  the  reporter  to  furnish  copies  of  opinions  to  the  peti- 
tioners, that  they  may  sell  them  to  the  public,  in  advance, 
for  their  own  profit,  we  should  in  effect  advise  the  state  to 
a  breach  of  contract. 

It  is  for  the  state  to  say  when  and  in  what  manner  it  will 
publish  these  volumes ;  and  the  taking  of  the  copyright  in 
no  sense  offends  the  rule  that  judicial  proceedings  shall  be 
public.  The  courts  and  their  records  are  open  to  all.  The 
reasons  given  by  the  Supreme  Court  of  Errors  for  its  deter- 
mination in  a  given  cause  constitute  no  part  of  the  record 
therein ;  the  judgment  stands  independently  of  these. 
Moreover,  these  are  accessible  to  all  who  desire  to  use  them 
in  the  enforcement  of  their  rights. 

The  application  for  an  order  that  the  reporter  furnish 
copies  of  all  opinions  to  the  petitioners  is  denied. 

In  this  opinion  the  other  judges  concurred. 
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SUPKEIE  COUKT  OF  ERKOKS, 

HELD  AT  BRIDGEPORT,  FOR  THE   COUNTY  OF 
FAIRFIELD, 

OK  THE  FOURTH  TUESDAY  OP  OCTOBER,  1885. 

Present, 

Park,  C.  J.,  Cabpemteb,  Pardee,  Loomis  and  Granger,  Js. 


Frank  G.  Fowler  vs.  William  H.  Mallory  and 

OTHERS. 

M  owned  two  patents  for  a  mechanical  contrivance  for  steering  proi>eIlers, 
and  the  plaintiff  a  patent  for  a  device  for  the  same  purpose  that  coold 
be  used  advantageously  with  that  of  M,  and  they  agreed  that  the  plain- 
tiff's patent  should  be  assigned  to  My  who  should  go  to  England  and 
make  an  effort  to  sell  the  three  together,  for  such  price  as  he  should 
think  best,  and  if  they  were  not  sold  within  one  year  that  M  should 
re-assign  the  plaintiff's  patent  to  him,  the  plaintiff  to  be  saved  from  all 
expense  in  the  matter.  If  the  patents  were  sold  3f  was  to  pay  the 
plaintiff  $8,000;  if  either  or  all  should  be  sold  for  more  than  $80,000 
the  plaintiff  was  to  be  paid  ten  per  cent  on  the  excess  above  that  sum 
until  the  sales  reached  $150,000,  when  he  was  to  receive  no  further 
percentage.  The  plaintiff  made  no  warranty  of  the  validity  or  sal- 
ability  of  his  patent,  and  M  required  none.  M  at  once  went  to  Eng- 
land and  made  every  reasonable  effort  to  sell  the  patents  together,  but 
it  was  there  discovered,  what  none  of  the  parties  had  before  suspected, 
that  an  English  patent  older  than  the  plaintiff's,  involving  nearly  the 
same  improvement,  rendered  his  patent  wholly  unsalable,  if,  find- 
ing it  impossible  to  sell  the  three  patents  together,  sold  his  own  patents 
for  about  $4,000  in  cash  and  certain  stock,  of  the  nominal  value  of 
£12,000,  but  which  proved  to  be  of  no  real  value;  and  within  the  time 
limited  by  the  contract  he  tendered  to  the  plaintiff  a  re-assignment  of 
his  patent,  which  the  latter  refused  to  receive.  In  a  suit  on  a  bond 
given  for  the  faithful  performance  of  the  contract  by  Mf  it  was  held 
that  the  plaintiff  was  entitled  to  recover  $8,000,  with  interest  from  the 
time  of  the  sale  of  his  patents  by  M.    (Two  judges  dissenting.) 

In  a  suit  on  a  penal  bond  only  the  sum  equitably  due  can  be  recovered. 
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The  damages  were  not  to  be  enhanced  by  the  large  amount  of  stock 
taken  by  M  on  the  sale,  as  It  had  proved  worthless. 
Although  Jf  had  received  but  about  $4,000  for  his  patents,  the  plaintiff  was 
held  to  be  entitled  to  the  $8,000,  as  being  the  lowest  sum  which  by  the 
contract  he  was  to  receive. 

[Argued  October  27th— dedded  December  18th,  1885.] 

Debt  upon  a  bond ;  brought  to  the  Superior  Court.  Plea, 
a  general  denial,  with  notice.  The  case  was  referred  to  a 
committee  by  whom  the  following  facts  were  found : — 

On  the  22d  day  of  April,  1878,  the  plaintiff  and  William 
H.  Mallory,  one  of  the  defendants,  signed  and  duly  exe- 
cuted in  duplicate  the  following  contract : — 

"  This  agreement  made  and  entered  into  this  22d  day  of 
April,  1878,  by  and  between  Frank  G.  Fowler  of  Bridge- 
port, Fairfield  County,  Conn.,  of  the  first  part,  and  William 
H.  Mallory  of  said  town,  county  and  state,  of  the  second 
part,  witnesseth : 

"  The  said  Frank  G.  Fowler  for  and  on  account  of  con- 
siderations hereinafter  mentioned,  and  at  the  special  request 
of  said  William  H.  Mallory,  agrees  to  assign,  transfer  and 
deliver  to  the  American  Propeller  Company  a  certain  letters- 
patent  for  improvement  in  steering  propellers,  numbered 
1989,  and  granted  by  authority  of  the  Kingdom  of  Great 
Britain  and  Ireland  to  William  Clark  in  said  letters-patent 
mentioned,  and  dated  May  11th,  1876,  as  will  appear,  and 
duly  assigned  to  said  Frank  G.  Fowler  by  said  William 
Clark,  on  the  4th  day  of  October,  1876,  as  will  appear  by 
Siiid  assignment  duly  executed  and  delivered. 

**  The  said  Frank  G.  Fowler  is  to  assign  and  deliver  said 
letters-patent  to  said  American  Propeller  Company,  at  the 
request  of  said  William  H.  Mallory,  upon  the  following 
terms  and  for  the  purposes  hereinafter  mentioned,  to  wit: — 
To  be  sold,  assigned  and  transferred  to  any  parties  in  Great 
Britain  or  elsewhere,  together  with  all  the  rights,  privileges, 
grants  and  conditions  therein  contained,  for  such  a  sum  of 
money  as  the  said  American  Propeller  Company  shall  deem 
advisable  ;  such  sale,  leasing  or  grant  is  to  be  made  by  the 
American  Propeller  Company  and  completed  on  or  before 
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the  22d  of  April,  1879,  and  not  thereafter.  The  said  letters- 
patent  are  to  be  sold  or  leased  with  and  in  connection  with 
certain  other  letters-patent,  to  wit :  A  letters-patent  granted 
to  Alfred  Vincent  Newton,  of  66  Chancery  Lane,  dated 
July  4th,  1867,  and  numbered  1963,  a  letters-patent  granted 
to  Edward  Thomas  Hughes,  of  23  Chancery  Lane,  dated 
July  1st,  1874,  and  numbered  2277,  and  now  owned  by 
said  American  Propeller  Company,  and  the  said  letters- 
patent  so  owned  by  the  said  American  Propeller  Company, 
and  dated  and  numbered  as  aforesaid,  are  to  be  sold  with 
the  above  patent  numbered  1989  and  dated  as  aforesaid,  and 
all  sold  together.  And  in  case  said  letters-patent  are  so 
sold,  leased  or  disposed  of  at  any  price  within  the  time 
aforesaid,  then  the  said  Mallory,  his  heirs,  executors,  admin- 
istrators or  assigns,  are  to  pay  to  the  said  Fowler,  his  execu- 
tors, administrators,  heirs  or  assigns,"  the  sum  of  eight 
thousand  dollars,  within  six  months  after  the  date  of  such 
disposal  or  sale.  And  in  clase  the  aforesaid  letters-patent, 
meaning  either  or  all  the  said  patents,  shall  be  disposed  of 
for  a  greater  sum  than  eighty  thousand  dollars,  then  the 
said  Mallory,  his  heirs,  executors,  administrators  or  assigns, 
are  to  pay  to  the  said  Fowler,  his  heirs,  executors,  adminis- 
trators or  assigns,  at  the  rate  of  ten  per  cent.,  or  ten  dollars 
for  every  hundred  dollars,  over  and  above  the  said  eighty 
thousand  dollars,  till  the  amount  of  such  sales  reaches  the 
sum  of  one  hundred  and  fifty  thousand  dollars,  beyond  which 
sum  of  one  hundred  and  fifty  thousand  dollars  sales  the  said 
F.  G.  Fowler  is  to  receive  nothing,  or  no  further  percentage. 
In  case  no  disposition  of  said  letters-patent  hereinbefore 
mentioned  and  referred  to  shall  be  made  within  the  time 
aforesaid,  then  the  said  William  H.  Mallory,  his  heirs,  ex- 
ecutors, administrators  or  assigns,  shall  re-assign  or  cause 
to  be  re-assigned  the  said  letters-patent  numbered  1989  to 
the  said  Fowler,  his  heirs,  executors,  administrators  or 
assigns,  and  restore  the  same  fully  and  without  loss  or 
reservation  within, three  days  from  the  expiration  of  this 
contract. 

"  The  said  F.  G.  Fowler  is  not  to  be  made  any  loss,  oost 
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or  damage  for  or  on  account  of  this  agreement ;  and  the 
aforesaid  ten  per  cent,  or  one  hundred  dollars  for  each  one 
thousand  dollars  of  sales  as  aforesaid,  is  to  be  rated  upon 
gross  sales ;  and  the  said  William  H.  Mallory  is  to  cause  to 
be  rendered  to  the  said  Fowler  a  correct  statement  from 
said  American  Propeller  Company,  and  sworn  to  by  the^ 
president  thereof  before  proper  authority,  of  all  sales 
wherein  the  above  percentage  is  to  be  computed,  when  the 
same  shall  be  required  by  the  said  Fowler." 

The  bond  upon  which  the  suit  is  brought  was  executed 
the  same  day  by  William  H.  Mallory  as  principal,  and  by 
the  other  defendants,  George  Mallory  and  I.  DeVer  Warner, 
as  sureties,  and  was  for  the  faithful  performance  of  the  fore- 
going contract  by  William  H.  Mallory. 

On  the  same  day,  and  after  the  execution  and  delivery  of 
the  contract  and  bond,  the  plaintiff  executed  and  delivered 
to  William  H.  Mallory,  for  the  American  Propeller  Com- 
pany, an  assignment  to  the  company  of  the  letters-patent 
numbered  1989,  which  Fowler  had  agreed  by  the  contract 
to  assign  to  the  company. 

The  American  Propeller  Company  was  a  corporation  duly 
organized  under  the  joint  stock  laws  of  this  state,  and  Wil- 
liam H.  Mallory  was  its  president  and  agent,  duly  authorized 
to  accept  for  it  from  Fowler  the  assignment  of  the  letters- 
patent,  and  duly  authorized  as  general  agent  of  the  corpo- 
ration to  transact  business  in  its  behalf. 

Contemporaneously  with  the  delivery  by  the  plaintiff  to 
Mallory  of  the  assignment  of  the  Clark  patent,  he  delivered 
to  Mallory  the  grant  issued  under  authority  of  the  Kingdom 
of  Great  Britain  and  Ireland  to  William  Clark,  and  the  as- 
signments thereof  from  Clark  to  the  plaintiff. 

At  the  time  of  the  execution  of  the  contract,  bond  and 
assignment,  Mallory  was  on  the  eve  of  departure  for  Lon- 
don, in  company  with  Gen.  Joseph  R.  Hawley,  they  being 
agents  of  the  American  Propeller  Company  for  the  purpose, 
among  other  things,  of  disposing  of  the  letters-patent  men- 
tioned in  the  contract,  and  for  that  purpose  they  took  with 
them  the  originals  of  the  Clark  patent  and  assignments. 
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They  also  took  to  London,  with  authority  to  dispose  of  the 
same,  the  letters-patent  described  in  the  contract  as  letters- 
patent  granted  to  Alfred  Vincent  Newton,  No.  1968,  and 
letters-patent  granted  to  Edward  Thomas  Hughes,  No.  2277, 
then  owned  by  the  American  Propeller  Company. 

Immediately  upon  their  arrival  in  London  they  entered 
upon  the  business  contemplated  by  their  voyage,  and  at- 
tempted in  good  faith  to  dispose  of  the  letters-patent  No. 
1989,  granted  to  William  Clark,  in  connection  with  the 
other  letters-patent  Nos.  1963  and  2277. 

On  the  12th  of  October,  1868,  letters-patent  under  the 
authority  of  the  Kingdom  of  Great  Britain  and  Ireland  had 
been  granted  to  one  William  Moodie,  numbered  8122.  This 
letters-patent  will  be  hereinafter  referred  to  as  the  Moodie 
patent,  and  the  device  or  invention  thereby  patented  as  the 
Moodie  device  or  invention,  while  the  letters-patent  No. 
1989  will  be  hereinafter  referred  to  as  the  Clark  patent,  and 
the  device  or  invention  thereby  patented  as  the  Clark  device 
or  invention.  The  diefendants  claimed  that  the  Moodie 
patent  anticipated  the  Clark  patent,  and  that  the  Moodie 
device  and  invention  were  substantially  the  same  as  the 
Clark  device  and  invention. 

When  Mallory  and  Hawley  began  their  business  in  Lon- 
don neither  of  them  had  ever  heard  of  the  Moodie  patent, 
or  of  his  device  or  invention  ;  but  in  consequence  of  some- 
thing said  to  them  by  one  Palmer,  with  whom  they  were 
trying  to  negotiate  for  the  sale  of  the  patents  soon  after 
their  arrival  in  London,  they  got  from  the  patent  office  a 
copy  of  the  Moodie  patent  and  gave  it  a  careful  and  critical 
examination. 

Up  to  the  time  of  the  discovery  by  them  of  the  Moodie 
patent  as  aforesaid,  they  had  endeavored  in  good  faith  to 
sell  all  the  patents  in  connection  with  each  other,  but  by 
reason  of  the  existence  of  the  Moodie  patent  and  the  simi- ' 
larity  between  the  Moodie  device  and  the  Clark  device,  and 
the  possibility  that  the  two  devices  might  be  held  to  be  sub- 
stantially identical  with  each  other,  and  the  knowledge  of 
those  facts  by  themselves  and  by  the  parties  with  whom 
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they  were  negotiating,  they  found  it  impossible  to  dispose 
of  the  Clark  patent 

On  the  24th  of  Augnst,  1878,  the  American  Propeller 
Company,  by  Hawley  and  Mallory  acting  as  its  agents  and 
in  its  behalf,  assigned  and  disposed  of  the  letters-patent  num- 
bered 1963  and  2277,  to  the  Mallory  Propeller  Company, 
Limited,  a  corporation  duly  organized  in  England  ;  but  they 
were  unable,  for  the  reasons  aforesaid,  to  make  any  profit- 
able use  of  the  Clark  patent,  and  neither  they  nor  the 
American  Propeller  Company  ever  received  any  proceeds 
therefrom. 

The  evidence  introduced  by  the  parties  respectively  uppn 
the  question  whether  the  Clark  device  was  or  was  not  sub- 
stantially identical  with  the  Moodie  device  included  the 
exhibition  of  models,  from  which  it  appeared  that  the  great 
feature  of  each  device  was  a  dial-plate  with  certain  lines 
upon  it ;  the  only  material  difference  consisting  in  the  fact 
that  the  dial-plate  in  the  Clark  device  is  graduated  and 
numbered,  while  the  dial-plate  in  the  Moodie  device  is  not 
graduated  and  numbered;  and  the  un-numbered  lines  of 
the  Moodie  dial-plate  are  not  designed  to  accomplish,  and 
do  not  in  fact  accomplish,  the  result  which  the  numbered 
lines  of  the  Clark  dial-plate  are  designed  to  accomplish  and 
do  in  fact  accomplish.  If  the  dial-plate  in  the  Moodie  de- 
vice were  graduated  and  numbered  substantially  like  the 
dial-plate  in  the  Clark  device,  the  two  devices  would  be 
substantially  identical  with  each  other  for  all  practical  pur- 
poses. Without  such  graduating  and  numbering  of  the 
dial-plate  the  Moodie  device  would  not  enable  an  officer  in 
a  part  of  the  ship  distant  from  the  steersman  to  communi- 
cate his  wishes  to  the  steersman  instantly  and  intelligibly 
by  quick  and  short  orders,  so  that  the  course  of  the  ship 
could  be  instantly  changed  by  the  steersman  in  conformity 
with  such  orders.  With  such  graduation  and  numbering  of 
its  dial-plate  the  Moodie  device  would  enable  the  officer  so 
to  communicate  his  wishes  to  the  steersman,  and  the  steers- 
man so  to  obey  the  orders  given  by  the  officer.  The  Clark 
device,  having  its  dial-plate  so  graduated  and  numbered. 
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accomplishes  that  result;  and  the  result  so  accomplished  bj 
means  of  such  graduating  and  numbering  of  the  dial-plate 
is  a  result  of  great  practical  utility. 

If,  upon  the  facts  above  stated,  the  law  relating  to  the 
patentability  of  inventions  is  so  that  said  two  devices  must 
be  held  to  be  substantially  identical,  then  I  find  them  sub- 
stantially identical ;  otherwise  not. 

Of  the  ten  thousand  pounds  which,  in  the  contract  of 
the  Mallory  Propeller  Company,  Limited,  with  the  American 
Propeller  Company,  was  stipulated  to  be  paid  in  cash,  there 
was  paid  to  the  agents  of  the  American  Propeller  Company 
the  sum  of  £1,245  and  no  more — said  payment  being  on 
account  of  the  patents  and  steam  launch  mentioned  in  the 
contract. 

In  the  making  of  this  payment  of  cash  no  discrimination 
was  made  between  that  part  of  it  which  was  to  be  con- 
sidered as  paid  on  account  of  the  patents  and  that  part 
which  was  to  be  considered  as  paid  on  account  of  the 
launch;  but  I  find  that  Gen.  Hawley  was  entitled,  as  be- 
tween him  and  the  American  Propeller  Company,  to  ten 
per  cent,  of  the  amount  paid  for  the  patents  and  to  no  part 
of  the  amount  paid  for  the  launch,  and  that  thereupon 
Hawley  and  Mallory  agreed  upon  the  sum  of  $362.52  as 
the  fair  amount  due  to  Hawley  out  of  the  total  amount  of 
cash  paid,  which  amount  so  agreed  upon  was  in  fact  re- 
ceived and  retained  by  him.  That  settlement  was  just  and 
fair,  and  of  the  total  sum  of  £1,245,  $8,626.20  ought  to  be 
considered  as  having  been  paid  on  account  of  the  patents 
and  the  rest  on  account  of  the  launch. 

Mallory  also  received  as  agent  of  the  American  Propeller 
Company,  in  pursuance  of  the  stipulations  contained  in  the 
contract  with  the  Mallory  Propeller  Company,  Limited,  two 
hundred  and  forty  shares  of  the  capital  stock  of  that  com- 
pany, which  shares  were  allotted  to  him  as  fully  paid  up 
shares,  and  were  of  the  nominal  value  of  fifty  pounds  each. 

These  shares  never  had  any  other  than  a  speculative 
value,  and  never  any  intrinsic  value,  and  the  American 
Propeller  Company  never  derived  any  benefit  from  them. 
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Mallory  returned  to  this  country  early  in  November, 
1878,  and  on  the  9th  of  November,  1878,  at  his  request,  the 
plaintiff  met  him  at  the  house  of  George  Mallory  in  Bridge- 
port. Wm.  H.  Mallory  then  in  substance  told  the  plaintiff 
that  he  had  been  unable  to  sell  the  Clark  patent,  because 
the  device  had  been  anticipated  in  the  Moodie  patent,  and 
also  showed  to  the  plaintiff  a  copy  of  the  Moodie  patent 
which  he  had  brought  from  England.  At  this  interview 
the  Clark  patent,  with  the  assignments  of  it,  was  tendered 
by  Mallory  to  the  plaintiff.  He  refused  to  receive  them, 
and  left  them  in  the  possession  of  Mallory,  who,  at  the  same 
time,  gave  him  notice  that  they  would  be  held  subject  to 
his  order. 

On  the  2l8t  day  of  April,  1879,  Mallory  attempted  to  de- 
liver to  the  plaintiff  a  re-assignment  of  the  Clark  patent, 
which  re-assignment  had  been  duly  prepared  and  executed 
in  conformity  with  the  provision  for  such  re-assignment 
contained  in  the  contract,  and  the  delivery  thereof  would 
have  been  made  on  that  day  but  for  the  fact  that  the 
plaintiff  then  avoided  it.  In  so  avoiding  such  delivery  at 
that  time  the  plaintiff  was  not  acting  in  bad  faith,  but  was 
governed  by  the  purpose  of  obtaining  the  advice  of  counsel 
upon  the  question  whether  he  should  then  receive  the  de- 
livery of  the  re-assignment  or  not.  On  the  following  day 
the  re-assignment  was  put  into  the  hands  of  the  plaintiff  by 
an  agent  of  Mallory.  The  plaintiff  retained  the  re-assign- 
ment until  October  27th,  1879,  when,  at  an  interview  with 
Mallory  on  the  cars  going  from  Bridgeport  to  New  York, 
the  plaintiff  tendered  it  back  again  to  Mallory,  saying  in 
substance  that  when  the  document  was  given  to  him  in 
April,  1879,  he  did  not  know  that  the  patents  had  been  sold 
or  the  contract  broken.  Mallory  refused  to  accept  the 
document,  whereupon  the  plaintiff  laid  it  in  his  lap  and  left 
it  there. 

At  the  last  named  interview  the  plaintiff  made  demand 
upon  Mallory  for  the  amount  due  him  under  the  contract, 
and  for  the  amount  due  on  the  bond ;  and  also  made  de- 
mand  for  a  sworn  statement  of  sales  in  conformity  with  the 
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terms  of  the  contract ;  the  plaintiff  claiming  at  the  time  to 
possess  proofs  that  the  patents  had  been  sold.  In  reply 
Mallory  said  in  substance  that  the  patents  had  not  all  been 
sold ;  that  a  stock  company  had  been  formed,  but  a  full  sale 
had  not  been  completed,  the  plaintiff's  patent  not  having 
been  sold. 

At  that  time  Mallory  was  still  the  president  and  general 
agent  of  the  American  Propeller  Company,  and  he  did  not 
then  or  at  any  subsequent  time,  as  president  of  the  com- 
pany or  otherwise,  make  to  the  plaintiff  any  sworn  state- 
ment of  any  sales  of  any  of  the  patents  or  cause  any  other 
person  to  make  such  sworn  statement;  said  Mallory  did 
not  then  or  at  any  other  time  pay  the  plaintiff  any  amount 
due  him  under  the  contract  or  bond. 

On  the  30th  of  October,  1879,  and  before  the  commence- 
me;it  of  this  suit,  the  plaintiff  made  demand  upon  the  de- 
fendants, George  Mallory  and  I.  DeVer  Warner,  for  the 
amount  due  him  upon  the  bond,  at  the  same  time  stating  to 
each  of  them  that  he  had  previously  made  demand  for  the 
amount  due  upon  the  bond  and  contract  upon  William  H. 
Mallory,  and  that  the  latter  had  upon  such  demand  refused 
and  neglected  to  pay  anything  thereon,  and  that  the  con- 
tract and  condition  of  the  bond  had  been  broken;  but 
George  Mallory  and  Warner  then  refused,  and  have  ever 
since  continued  their  refusal,  to  comply  with  the  demand 
so  made  upon  them ;  and  the  plain tiiff  has  never  been  paid 
anything  by  reason  of  the  contract  and  bond. 

Down  to  the  time  of  the  signing  of  the  contract  and  bond 
the  plaintiff  had  never  heard  of  the  Moodie  patent,  and  had 
no  knowledge  or  reason  to  suppose  that  the  Clark  patent 
had  been  anticipated  or  was  interfered  with  by  any  other 
patent  previously  issued  in  the  English  patent  office  or 
elsewhere ;  but  on  the  contrary  he  supposed  that  the  Clark 
patent  was  valid,  and  that  the  device  therein  described  was 
protected  by  it  and  was  new  and  useful. 

The  plaintiff  did  not  make  any  fraudulent  representations 
or  statements  to  William  H.  Mallory,  or  to  either  of  the 
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defendants,  concerning  the  value,  utility,  novelty  or  val- 
idity of  the  Clark  patent,  or  of  the  subject  matter  thereof. 

For  some  time  previous  to  the  execution  of  the  contract 
negotiations  in  regard  to  the  sale  by  the  plaintiff  of  the 
Clark  patent  had  been  carried  on  between  the  plaintiff  and 
Mallory,  acting  in  behalf  of  the  American  Propeller  Com- 
pany, which  negotiations  finally  resulted  in  the  execution 
of  the  eontract.  During  these  negotiations  Mallory  gave 
the  plaintiff  to  understand  that  he  did  not  ask  him  to  war- 
rant or  guarantee  the  validity  of  the  Clark  patent,  and  did 
not  expect  him  to  do  it,  and  desired  the  plaintiff  to  obtain 
the  opinion  of  George  Gifford,  Esq.,  a  patent  lawyer  in 
New  York,  which  opinion,  in  favor  of  the  validity  of  the 
patent,  the  plaintiff  thereupon  obtained  and  delivered  to 
Mallory  shortly  before  the  execution  of  the  contract. 

I  further  find  that  the  plaintiff  nMide  no  express  warranty 
of  the  value,  utility,  novelty  or  validity  of  the  Clark  patent 
to  Wm.  H.  Mallory  or  to  either  of  the  other  defendants,  un- 
less such  express  warranty  is  found  by  implication  in  the 
facts  hereinbefore  set  forth. 

The  Clark  patent  was  originally  obtained  by  William 
Clark,  as  the  agent  of  the  plaintiff,  directly  from  the  English 
patent  oflSce,  and  was  assigned  by  Clark  to  the  plaintiff  on 
the  4th  day  of  October,  1876. 

Wm.  H.  Mallory  died  on  or  about  the  8th  day  of  Novem- 
ber, 1882,  and  his  administrator  has  duly  entered  to  defend 
this  suit. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

S,  Fessenden  and  F.  L.  Holty  for  the  plaintiff. 

1.  This  was  not  a  bailment,  nor  do  any  of  the  decisions 
cited  by  the  defendants  sustain  their  claim  that  it  is.  The 
record  in  this  case  shows  an  absolute  transfer  by  the  plain- 
tiff of  the  patent  in  question  to  the  American  Propeller 
Company,  so  that  the  title  vested  absolutely  in  the  com- 
pany, and  it  nowhere  appears  that  there  was  any  bailment 
created,  or  that  a  bailment  was  even  thought  of  by  the 
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parties.  And  there  was  an  agreement  to  re-transfer  the 
patent  to  the  plaintiff  provided  no  sale  was  made  of  the 
patents  mentioned  within  a  year  from  the  date  of  the  eon- 
tract,  which  shows  beyond  all  question  that  the  company 
did  not  hold  the  patents  as  bailee,  but  as  absolute  owner. 
This  case  differs  then  from  all  those  cited  by  the  defendants, 
in  that,  in  eveiy  one  of  those  cases, the  title  to  the  chattels  in 
question  did  not  pass  out  of  the  owner,  and  the  parties  thus 
were  found,  upon  the  agreements  entered  into  between  them, 
to  have  had  in  contemplation  a  bailment  and  not  a  sale.  The 
defendants  assume  that  this  is  a  bailment  without  authority 
to  support  their  position,  all  the  authorities  agreeing  that 
"  wherever  there  is  a  transfer  of  title  and  delivery  of  the 
property  on  a  contract  for  an  equivalent  in  money,  or  some 
other  valuable  commodity,  or  the  return  of  the  identical 
thing,  it  is  a  sale  and  not  a  bailment ;  hence,  if  the  terms 
of  the  undertaking  contemplate  the  payment  of  money  in- 
stead of  the  return  of  the  article  or  any  equivalent,  as  well 
as  the  return  of  the  article  itself,  the  transaction  constitutes 
not  a  bailment  but  a  sale.  This  contract  does  not  contem- 
plate a  return  of  the  patent,  but  a  re-conveyance  of  the 
same;  and  the  recognized  doctrine  of  England  and  the 
United  States  is,  that  the  instant  the  title  in  the  thing  so 
delivered  passes  completely  over  to  the  new  possessor  k  sale 
takes  effect.  Shouler  on  Bailments, .  5 ;  Story  on  Bail- 
ments, §§  871, 416 ;  Edwards  on  Bailments,  §  416 ;  Chase  v. 
Washhurfi^  1  Ohio  St.,  244 ;  Crocker  v.  Q-ullifer^  44  Maine, 
491;  Marsh  v.  Wickhaniy  14  Johns.,  167;  Surd  v.  West^ 
7  Cowen,  752. 

2.  Our  statute  (Gen.  Statutes,  p.  444,  sec.  1),  providing 
that  in  actions  on  penal  bonds  containing  conditions  which 
have  been  broken,  such  damages  only  shall  be  awarded  as 
are  equitably  due,  and  judgment  shall  not  be  rendered  for 
the  whole  penalty  unless  it  appears  to  be  due,  which  the 
defendants  invoke,  cannot  aid  them  upon  the  ground 
claimed  in  their  brief,  for  the  reason  that,  if  the  defendants 
failed  to  carry  out  their  contract,  and  sold  their  two  patents 
for  the  amount  stated  in  the  record,  the  sum  due  us  by  the 
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terms  of  the  contract  is  equitably  due,  and  the  damages,  to 
which  we  are  in  equity  entitled  for  the  breach  of  the  bond, 
are  ascertained  and  fixed  by  the  contract.  That  amount  is 
"equitably  due"  which  'the  parties  agreed  in  advance 
should  be  the  amount  of  the  damages  suffered  in  the  hap- 
pening of  certain  events.  In  the  event  of  the  sale  of  any 
of  the  patents  for  any  sum  whatever  less  than  $80,000,  it 
was  agreed  by  the  parties  that  the  sum  to  be  received  by 
the  plaintiff  was  $8,000.  It  was  further  agreed  that  in  the 
event  of  the  sale  of  any  of  the  patents  for  a  greater  sum 
than  $80,000  there  would  be  due  to  the  plaintiff  ten  per 
cent,  upon  all  such  sums  until  the  sales  reached  the  sum  of 
$150,000,  after  which  the  plaintiff  was  to  receive  nothing, 
or  no  further  percentage.  The  terms  of  this  contract,  there- 
fore, show  that  the  defendants  conceded  that  the '  sale  of 
either  or  all  of  the  patents  would  entitle  the  plaintiff  to  re- 
ceive a  sum  specifically  agreed  upon  in  advance  as  his  com- 
pensation therefor.  They  have,  therefore,  agreed  by  this 
contract  that  the  above  sums,  in  the  above  events,  would 
be  the  damages  due  in  our  action  on  this  bond.  The  par- 
ties had  a  right  to  make  the  contract  which  they  did  make, 
and  to  fix  beforehand  the  value  of  the  patent,  and  agree,  as 
they  did  specifically,  upon  the  sums  which  should  be  paid 
the  plaintiff  in  the  happening  of  the  events  therein  provided 
for;  and  a  court  of  equity  would  not  relieve  from  such  a 
contract,  or  make  a  different  contract  for  the  parties,  no 
fraud  being  shown;  but  upon  the  claim  of  the  defendants, 
if  they  had  sold  our  patent  for  five  dollars  and  the  others 
for  the  remainder  of  the  amount  received  by  them,  we 
would  be  obliged  to  prove  some  other  measure  of  damages 
than  that  which  the  parties  fixed  and  agreed  upon  in  their 
contract.  If  A  enters  into  a  contract  to  build  a  house  for 
B  according  to  plans  and  specifications  agreed  upon  be- 
tween the  parties,  for  a  certain  sum,  and  B  gives  a  bond  to 
pay  the  sum  upon  the  completion  of  the  contract,  he  can 
not,  in  an  action  on  the  bond,  set  up,  for  the  purpose  of  re- 
ducing the  damages,  that  he  could  have  procured  the  building 
of  the  house  for  a  less  sum  than  that  agreed  between  him- 
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self  and  A;  and  the' same  rule  would  hold  good  upon  a  sale 
or  contract  concerning  any  species  of  property,  Egglestone 
on  Damages,  §  642 ;  1  Sutherland  on  Damages,  475,  481- 
490;  Wood's  Mayne  on  Damages,  §§  158,159,162,163, 
164, 170 ;  Grasselli  v-  Lowden,  11  Ohio  St.,  849 ;  Spring- 
dale  Cemetery  Aaao.  v.  Smithy  24  111.,  480;  Pierce  v.  Fuller^ 
8  Mass.,  223;  Holme9  v.  Solmes,  12  Barb.,  137;  Dakinx/ 
Williams,  17  Wend.,  447 ;  Bagley  v.  Feddie,  16  N.  York, 
469 ;  Astley  v.  Weldon,  2  Bos.  &  Pul.,  846. 

J.  S.  Beach  and  J?.  W.  Seymour,  for  the  defendants. 

The  suit  is  on  a  penal  bond  of  William  H.  Mallory,  now 
deceased,  and  his  sureties,  in  the  penal  sum  of  $15,000.  The 
liabilities  of  the  surviving  sureties  are  to  be  found,  if  found 
at  all,  in  the  condition  of  the  bond.  The  condition  recites 
that  an  agreement  of  even  date  therewith  has  been  made 
between  the  plaintiff  and  Mallory,  touching  the  sale  by 
Mallory  of  certain  letters-patent  owned  by  the  plaintiff;  and 
that  if  Mallory  shall  pay  all  sums  of  money  that  may  be- 
come due  to  the  plaintiff,  if  such  sale  be  made,  or  if  the 
patent  be  not  sold,  if  Mallory  shall  restore  it  to  the  plaintiff 
within  a  prescribed  period,  the  bond  shall  be  void.  The 
patent  was  an  English  patent  and  was  to  be  sold  in  Eng- 
land. Mallory  went  at  once  to  London,  and  the  committee 
finds  that  he  used  his  best  efforts,  in  good  faith,  to  sell  the 
patent  as  stipulated.  Pending  those  efforts  it  was  discov- 
ered that  the  plaintiff's  supposed  invention  had  been  antici- 
pated, that  the  patent  was  of  no  value,  and  that  it  was 
"  impossible  "  for  Mallory  to  sell  it  at  any  price.  Mallory, 
within  the  time  prescribed  by  the  contract,  restored  the 
patent  to  the  plaintiff  in  the  same  condition  that  he 
received  it. 

Upon  these  facts,  nothing  more  appearing,  it  cannot  be 
denied  that  the  duties  imposed  upon  Mallory  by  the  cx)n- 
tract  were  those  of  a  bailee  of  the  plaintiff's  property,  bound 
in  good  faith  to  use  his  best  efforts  to  sell  that  property  to 
the  best  advantage,  and  if  sold  to  pay  over  the  stipulated 
price,  or  if  not  sold,  to  restore  the  property  to  its  owner. 
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That  those  duties  were  fully  met  and  performed  by  Mallory 
is  not  denied.  We  insist,  therefore,  that  the  sureties  on 
this  bond  are  not  liable  to  pay  the  demanded  damages  to 
the  plaintiff,  for  two  reasons — first,  because  he  has  suffered 
no  damage,  and  second,  because,  if  he  had  suffered  damage, 
it  was  not  by  reason  of  any  fault  or  omission  of  duty  on 
the  part  of  Mallory,  the  principal  on  the  bond. 

But  the  contract  recites  that  there  were  two  other  cog- 
nate English  patents  controlled  by  Mallory,  in  connection 
with  which  the  plaintiffs  patent  was  to  be  sold,  and  if  so 
sold  he  was  to  receive  $8,000.  And  the  plaintiff  insists 
that,  although  the  sale  of  his  patent,  either  singly  or  in 
connection  with  the  other  two,  was  for  the  foregoing  rea- 
sons an  "impossibility,"  still,  as  Mallory  sold  the  other 
two  patents  and  received  therefor  $3,000,  his  sureties  must 
pay  the  plaintiff  the  $8,000. 

This  result  is  reached  under  the  claim  that  the  agreement 
referred  to  in  the  condition  of  the  bond,  rightly  construed, 
was  a  "  pooling  contract."  Precisely  what  this  term  means 
is  not  quite  clear.  Bouvier  fails  £o  define  it.  But  the  plain- 
tiff explains  it  after  this  fashion.  He  says  that  as  between 
the  owners  of  such  a  "  pool "  the  actual  value  of  the  re- 
spective properties  contributed  by  each  "pooler"  is  an 
issue  foreign  to  their  relative  rights  in  the  "  pool "  itself. 
A  patent,  he  says,  has  no  more  intrinsic  value  than  a  lottery 
ticket.  It  may,  after  long  litigation^  turn  out  to  be  valid 
and  valuable,  just  as  a  ticket  may  draw  a  prize,  or  the  liti- 
gation may  result  in  worse  than  a  blank.  And  it  is  gravely 
jrged  in  support  of  the  plaintiff's  equity,  under  this  par- 
ticular *'  pool,"  that  as  Mallory  had  two  tickets  and  Fowler 
only  one,  the  chances  in  the  "pool"  were  two  to  one  in 
favor  of  Mallory  as  against  Fowler.  The  logic  of  this  new 
theory  of  equity  jurisprudence  seems  to  be  that  even  if 
Fowler's  ticket  turns  out  to  be  so  wrongly  numbered, 
and  of  such  a  wrong  series  as  to  be  excluded  from  the 
drawing,  yet  non  constat  but  that  if  it  had  been  the  right 
number  and  of  the  right  series  it  would  not  have  drawn  a 
prize.  From  these  premises  the  plaintiff  concludes  that  he, 
Vol.  ltii — 28 
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OS  one  of  the  "poolers,"  is  entitled  to  his  f 8,000,  even 
though  his  worthless  patent  was  not  sold,  and  not  sold 
because  it  was  worthless. 

More  than  that.  This  merciless  logic  pushes  the  plaintiff 
still  farther  beyond  the  limits  of  common  sense  and  common 
honesty,  and  so  far  beyond  that  he  demands  of  these  sure- 
ties not  only  f  8,000,  as  his  share  in  the  "  pool,"  but  such  a 
sum  in  addition  thereto  as  will  make  up  $15,000,  which  he 
says  would  have  been  the  amount  of  his  claim  if  the  *'  pool " 
had  been  sold  for  $150,000. 

We  do  not  believe  that  the  courts  of  a  state  having  for 
its  motto  "  Qui  transtuUt  9u%tinet^^^  will  announce  these 
theories  to  be  its  law;  if  so,  it  will  be  new  law,  and  our 
text  writers  must  add  to  their  index  of  topics,  "  the  lia- 
bility of  sureties  under  a  pooling  contract." 

But  this  agreement  was  in  no  sense  a  "  pooling "  con- 
tract, as  such  a  contract  is  defined  by  the  plaintiff.  Mallory 
did  not  under  it  agree  absolutely  and  without  qualification 
to  sell  the  plaintiff's  patent  within  a  year  after  the  date  of 
the  agreement.  The  plaintiff  agreed  to  part,  for  the  period 
of  one  year  and  three  days,  with  his  legal  title  to  the  patent, 
upon  certain  specified  terms,  and  for  a  certain  described  pur- 
pose. The  contract  contemplates  and  provides  for  three  con- 
tingencies or  possibilities,  each  prefaced  with  the  phrase  "  in 
case  of."  1st.  "In  case  of"  the  sale  of  all  three  patents 
together.  2d.  "  In  case  of  "  the  sale  of  the  three  patents 
together  or  of  either  without  the  others.  3d.  "  In  case  of  " 
the  plaintiff^s  patent  not  being  sold  at  all.  Under  the  first 
the  plaintiff  was  to  have  $8,000,  no  matter  for  what  price 
they  were  sold.  Under  the  second  the  plaintiff  was  to  have 
a  certain  percentage  for  sums  "  over  $80,000  up  to  the  sum 
of  $150,000."  Under  the  third  the  plaintiff  was  to  have  his 
patent  restored  to  him,  "  fully  and  without  loss  or  reserva- 
tion within  three  days  after  the  expiration  of  the  contract." 
Doubtless  the  first  of  these  three  contingencies  was  the  one 
the  parties  expected  would  happen.  Their  mutual  interests 
demanded  that  it  should  happen.  The  committee  finds  that 
Mallory  promptly  and  in  good  faith  made  every  effort  to  the 
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end  that  it  should  happen.  It  did  not  happen  for  the  sole 
reason  that  Mallory  found  it  "  impossible  to  dispose  of  the 
plaintiflfs  patent."  The  plaintiffs  patent  therefore  was  not 
sold,  but  in  pursuance  of  the  agreement  was,  within  three 
days  after  the  expiration  of  the  contract,  **  restored  to  the 
plaintiff  without  loss  or  reservation." 

Clearly  it  is  one  of  those  cases  in  which,  from  the  nature 
of  the  contract,  it  appears  that  the  parties  must  from  the 
beginning  have  contemplated  the  continued  existence  of 
the  plaintiff^s  patent  as  a  salable  article,  a  thing  which  then 
was  and  should  thereafter  continue  to  be  during  the  period 
covered  by  the  contract  possible  of  sale,  and  it  being  found 
by  the  committee  that  after  the  execution  of  the  contract, 
and  during  the  period  covered  by  it,  the  patent  so  far  ceased 
to  exist  as  that  it  was  impossible  to  sell  it,  there  was  no 
such  breach  of  contract  as  to  impose  a  liability  on  these 
defendants. 

Paek,  C.  J.  This  case  depends  upon  the  construction 
to  be  given  by  the  following  contract,  entered  into  between 
the  plaintiff  and  the  defendant  William  H.  Mallory,  on  the 
22d  day  of  April,  1878.  [The  contract  is  fully  set  out  in 
the  statement  of  facts,  ante  p.  421.] 

The  plaintiff  performed  his  part  of  the  contract,  and  the 
defendant  Mallory  went  to  England,  taking  with  him  the 
two  letters-patent  belonging  to  the  American  Propeller  Com- 
pany described  in  the  contract,  and  the  letters-patent  be- 
longing to  the  plaintiff,  to  perform  his  part  of  the  contract. 

He  was  duly  authorized  by  the  American  Propeller  Com- 
pany to  do  all  that  he  had  undertaken  to  do  in  the  contract, 
and  no  complaint  is  made  regarding  his  efforts  to  sell  all 
three  of  the  letters-patent  together,  as  the  contract  required 
if  it  could  reasonably  be  done. 

But  the  case  finds  that  it  was  impossible  for  Mallory  to 
sell  the  letters-patent  belonging  to  the  plaintiff,  owing  to 
the  fact  that,  in  the  year  1868,  letters-patent  had  been 
granted  to  one  Moodie  under  the  authority  of  the  King- 
dom of  Great  Britain  and  Ireland,  which  anticipated  the 
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plaintiflTs  letters-patent  to  a  great  extent;  still,  the  case 
finds  that  the  result  accomplished  by  the  Fowler  patent  by 
means  of  the  graduating  and  numbering  of  the  dial-plate, 
which  was  common  to  both,  was  one  "of  great  practical 
utiUty." 

Mallory  sold  the  two  letters-patent  belonging  to  the 
American  Propeller  Company,  together  with  a  steam  launch 
belonging  to  the  same  company,  for  the  sum  of  JE 22,000 
sterling ;  of  which  amount  £10,000  was  to  be  paid  in  cash, 
and  the  remainder  in  the  paid  up  stock  of  the  English  com- 
pany, called  the  Mallory  Propeller  Company,  Limited.  The 
case  finds  that  only  $3,625.25  was  received  in  cash  on  ac- 
count of  the  two  letters-patent,  and  the  stock  of  the  com- 
pany, though  delivered  and  received,  proved  to  be  of  no 
intrinsic  value. 

Mallory  tendered  to  the  plaintiff  a  re-transfer  of  his 
letters-patent  within  the  time  specified  in  the  contract, 
but  the  plaintiff  refused  to  accept  the  same.  The  case 
further  finds  that  neither  the  plaintiff  nor  the  defendants 
had  any  knowledge  of  the  Moodie  letters-patent  at  the  time 
of  the  execution  of  the  contract,  or  at  any  time  before  Mal- 
lory learned  of  its  existence  while  endeavoring  to  sell  the 
letters-patent  in  England. 

The  plaintiff  made  no  fraudulent  representations  to  either 
of  the  defendants  concerning  the  value,  utility,  novelty  or 
validity  of  his  letters-patent  at  any  time,  and  during  the 
negotiations  which  ended  in  the  contract  Mallory  gave  the 
plaintiff  to  understand  that  he  did  not  ask  him  to  warrant 
or  guarantee  the  validity  of  his  letters-patent,  and  did  not 
expect  him  to  do  it,  but  desired  him  to  obtain  the  opinion 
of  a  certain  patent  lawyer  of  New  York  regarding  its  utility 
and  validity,  which  opinion  was  obtained  by  the  plaintiff 
and  given  to  Mallory  shortly  before  the  execution  of  the 
contract. 

The  case  further  finds  that  the  plaintiff  made  no  express 
warranty  of  the  value,  utility,  novelty  or  validity  of  his 
letters-patent  to  either  of  the  defendants  at  any  time,  unless 
6uch  warranty  can  be  inferred  from  the  facts  stated. 
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These  are  the  principal  facts  of  the  case,  and  the  ques- 
tion is,  do  they  constitute  a  cause  of  action  against  the 
defendants  ? 

In  giving  a  construction  to  the  contract  which  is  the  basis 
of  this  suit,  we  are  to  look  at  it  as  it  appeared  to  the  parties 
when  they  executed  it.    Here  were  three  letters-patent,  two 
6f  them  owned  by  the  American  Propeller  Company  and 
one  by  the  plaintiff,  all  relating  to  the  same  subject  matter — 
the  steering  of  steam  propellei-s.     The  company's  letters- 
patent  contained  plans  and  descriptions  of  all  the  necessary 
machinery  and  appliances  for  the  purpose,  and  the  plaintifiTs 
set  forth  a  mechanical  operation  for  setting  the  machinery 
instantly  and  properly  in  motion  as  the  exigencies  of  the 
case  in  steering  such  vessels  might  from  time  to  time  re- 
quire.    Often  a  moment's  delay  in  giving  the  proper  direc- 
tion to  the  vessel  puts  it  in  great  danger,  if  it  does  not  cause 
its  destruction.      These   three   devices  seemed  peculiarly 
adapted  to  each  other,  and  necessary  to  make  up  one  per- 
fect system  of  steering  propellers.     A  vessel  that  had  the 
company's  devices  would  be  in  great  need  of  the  plaintiff's 
or  a  similar  device ;  and  the  plaintiff's  without  the  company's 
or  similar  devices  would  be  useless,  and  consequently  value- 
less.    Hence  it  must  have  appeared  to  the  parties  to  the 
contract  that  it  would  be  greatly  to  the  advantage  of  all 
concerned  to  sell  the  three  letters-patent  together ;  for,  ap- 
parently, by  so  doing  each  would  enhance  the  value  of  the 
others,  and  be  itself  enhanced  iu  value  at  the  same  time ; 
the  combination  would  largely  increase  the  value  of  the 
whole  beyond  the  aggregate  separate  value  of  each.     They 
bad  heard  of  no  device  like  the  plaintiff's,  and  as  this  mode 
of  steering  propellers  was  comparatively  new,  they  must 
have  thought  that  there  was  but  little, if  any  danger  that 
either  of  the  patents  had  been  anticipated  by  others.    We 
may  safely  conclude  therefore  that  the  parties  to  the  con- 
tract were  anxious  to  pool  their  patents ;  were  anxious  to 
make  common  property  of  the  proceeds  of  their  sales  in  a 
speculative  adventure.    They  had  large  profits  in  anticipa- 
tion.    They  talked  of  sales  amounting  to  $150,000  and 
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more ;  and  their  only  trouble  seems  to  have  been  how  they 
should  divide  the  proceeds  of  the  speculation. 

Neither  party  asked  the  other  to  warrant  or  guarantee 
the  validity,  utility,  novelty  or  value  of  his  respective 
patent  or  patents.  There  is  no  pretence  that  the  plaintiff 
requested  it  of  Mallory ;  and  the  case  finds  that  the  plain- 
tiff made  none  regai-ding  his  patent,  unless  the  facts  found 
show  it  by  implication.  But  none  can  arise  by  implica- 
tion, for  during  the  negotiations  for  the  contract  it  is 
found  that  "Mallory  gave  the  plaintiff  to  understand 
that  •  he  did  not  ask  him  to  warrant  or  guarantee  the 
validity  of  his  patent,  and  did  not  expect  him  to  do  it, 
but  desired  the  plaintiff  to  obtain  the  opinion  of  a  certain 
patent  lawyer  of  New  York."  That  opinion  was  obtained 
by  the  plaintiff,  and  delivered  to  Mallorj'  shortly  before  the 
execution  of  the  contract.  How,  then,  is  it  possible  that 
there  could  have  been  any  warranty  or  guaranty  by  the 
plaintiff,  express  or  implied,  regarding  the  validity  of  his 
patent  ? 

If  nothing  had  been  said  on  the  subject  there  might  have 
been  an  implied  warranty  that  his  patent  was  valid,  and 
therefore  salable ;  but  here  the  matter  was  talked  over  by 
the  parties,  and  the  defendant  told  the  plaintiff  that  he  did 
not  ask,  and  did  not  expect  him,  to  warrant  or  guarantee 
the  validity  of  his  patent.  He  wanted  the  opinion  of  a  cer- 
tain lawyer,  and  when  that  was  obtained  and  presented  to 
him  he  was  fully  satisfied.  There  is  no  room  to  claim  a 
warranty,  either  express  or  by  implication;  yea  more, 
what  passed  between  the  parties  amounted  to  an  agreement 
that  the  plaintiff  need  not  warrant  the  validity  or  salability 
of  his  patent,  and  that  Mallory  would  take  it  as  it  was,  and 
run  his  own  risk  regarding  its  validity  and  salability.  He 
was  expecting  that  the  plaintiff's  patent  would  largely  in- 
crease the  value  of  his  own,  besides  furnishing  great  pecuni- 
ary profit  in  its  sale.  He  was  willing,  therefore,  to  forego 
all  security  of  its  salability  in  order  to  make  the  contract. 

We  come  now  to  a  consideration  of  the  contract  and  an 
ascertainment  of  what  it  means. 
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The  contention  regarding  its  construction  is  confined  to 
three  important  clauses.  Two  of  them  relate  wholly  to  the 
plaintiffs  share  of  the  proceeds  of  the  adventure,  and  the 
other  pools  the  three  patents  and  makes  common  property 
of  them  in  the  speculation. 

It  was  impossible  to  forecast  what  would  be  the  result. 
The  plaintiffs  patent  might  sell  the  other  two,  and  the 
other  two  might  sell  the  plaintiff's ;  and  the  combination 
might  sell  all,  and  add  largely  to  the  value  of  all.  So  in 
the  first  clause  it  was  agreed  that  the  three  patents  should 
be  sold,  leased  or  disposed  of  together. 

But  does  this  clause  mean  that  under  no  circumstances  any 
of  them  could  be  disposed  of  without  the  rest?  If  we  com- 
pare this  clause  with  the  one  which  says — "  and  in  case  the 
aforesaid  letters-patent,  meaning  pither  or  all  the  said  patents, 
shall  be  disposed  of  for  a  greater  sum,"  &c.,  we  learn  that 
such  was  not  the  meaning  which  the  parties  gave  to  the 
language  used.  They  intended,  and  the  clause  should  be 
60  construed,  that  one  or  more  of  the  patents  might  be  sold 
or  disposed  of,  after  all  reasonable  exertions  had  been  made, 
during  a  reasonable  length  of  time,  under  all  the  circum- 
stances that  might  be  found  to  exist,  to  sell  or  dispose  of 
them  together. 

This  must  be  the  meaning  of  that  clause,  or  else  Mallory 
violated  the  contract  by  selling  the  company's  patents  with- 
out selling  the  plaintiffs  in  the  same  sale ;  and  well  might 
it  be  contended  that  the  plaintiff  would  have  an  equitable 
right  to  share  in  the  proceeds  of  such  a  sale  to  the  same  ex- 
tent that  he  would  have  had  if  his  own  had  been  included 
in  the  sale.  Mallory  would  be  estopped  to  say  that  the 
plaintiffs  patent  was  not  included,  if  he  had  absolutely 
bound  himself  to  sell  all  three  of  the  patents  together  or 
sell  none  of  them. 

If  we  have  given  the  correct  construction  to  the  first 
clause,  then  the  contract  must  be  construed  in  the  same 
way  that  it  would  be  if  the  first  clause  had  contained  the 
meaning  we  have  given  it,  written  out  in  full. 

The  second  clause  in  controversy  immediately  follows 


Digitized  by  VjOOQ IC 


440  FAIRFIELD  COUNTY. 

Fowler  u.  Mallory. 

the  first,  and  is  as  follows: — "And  in  case  said  letters- 
patent  are  so  sold,  leased  or  disposed  of,  at  any  price,  within 
the  time  aforesaid,  then  the  said  Mallory,  his  heirs,  execu- 
tors, administrators  or  assigns,  are  to  pay  to  the  said  Fowler, 
his  executors,  administrators,  heirs  or  assigns,  the  sum  of 
eight  thousand  dollars,  within  six  months  after  the  date  of 
such  disposal  or  sale." 

The  words,  "so  sold,  leased  or  disposed  of,"  refer  to  the 
first  clause,  and  mean  sold,  leased  or  disposed  of  as  therein 
described.  This  reference  to  the  first  clause  makes  it,  with 
the  construction  that  should  be  given  to  it,  a  part  of  this 
clause,  as  much  as  it  would  be  if  it  was  written  out  in  full 
in  it. 

We  have  seen  that  the  first  clause  does  not  mean  that  the 
three  patents  must  absolutely  be  sold  together,  but  that 
one  or  more  might  be  sold,  after  reasonable  efforts  for  a 
reasonable  time  had  been  made  to  sell  or  dispose  of  them 
together.  This  construction  is  in  full  accord  with  the 
meaning  which  is  clearly  expressed  in  the  third  clause,  and 
with  which  this  clause  must  be  construed. 

The  third  clause  immediately  follows  the  second,  and  is 
as  follows:  —  "And  in  case  the  aforesaid  letters-patent, 
meaning  either  or  all  the  said  patents,  shall  be  disposed  of 
for  a  greater  sum  than  eighty  thousand  dollars,  then  the 
said  Mallory,  his  heirs,  executors,  administrators  or  assigns, 
are  to  pay  to  the  said  Fowler,  his  heirs,  executors,  adminis- 
trators or  assigns,  at  the  rate  of  ten  per  cent,  or  ten  dollars 
for  every  one  hundred  dollars,  over  and  above  the  said 
eighty  thousand  dollars,  till  the  amount  of  such  sales 
reaches  the  sum  of  one  hundred  and  fifty  thousand  dollars, 
beyond  which  sum  of  one  hundred  and  fifty  thousand  dol- 
lars sales  the  said  F.  G.  Fowler  is  to  receive  nothing,  or  no 
further  percentage." 

The  language  of  this  clause  is  clear  and  admits  of  but 
one  construction.  After  saying  "the  aforesaid  letters- 
patent,"  it  stops  and  defines  the  meaning  of  those  words; 
which  was  not  done  in  either  of  the  other  clauses,  though  a 
similar  expression  was  used.     "  Meaning  either  or  all  the 
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said  patents,"  is  its  language.  This  makes  the  .clause  read 
as  follows : — "  And  in  case  either  or  all  the  aforesaid  letters- 
patent  shall  be  disposed  of,"  &c.  What  room  is  there  for 
more  than  one  construction  of  this  clause  ?  What  founda* 
tion  is  there  for  the  claim,  which  one  of  the  counsel  for  the 
defendants  has  urged  with  great  persistency,  that  the  words 
"meaning  either  or  all  the  said  patents,"  are  equivocal ; 
that  we  are  left  to  conjecture  their  meaning  ? 

The  words  render  the  clause  simple  and  easy  to  be  under- 
stood and  free  from  all  ambiguity.  There  is  unmistakable 
evidence  that  they  were  written  with  deliberation,  and  with 
full  apprehension  of  their  import,  to  prevent  the  claim  be- 
ing made,  that  has  been  made,  that  all  the  patents  must 
absolutely  be  sold  together.  It  would  seem,  if  language  is 
capable  of  debarring  such  a  claim,  that  it  has  been  done 
here. 

Again ;  it  will  be  observed  in  relation  to  the  third  clause, 
that  no  sale  of  one  or  more  of  the  patents  can  come  within 
its  limits,  unless  the  amount  of  the  sale  shall  exceed  the 
sum  of  eighty  thousand  dollars,  in  which  case  all  that  the 
plaintiff  could  be  entitled  to  recover  would  be  ten  per  cent, 
of  the  amount  exceeding  eighty  thousand  dollars  and  not 
exceeding  one  hundred  and  fifty  thousand  ;  so  that,  if  a  sale 
should  be  made  of  the  plaintiffs  patent  alone  for  the  sum 
of  one  hundred  and  fifty  thousand  dollars  all  that  he  could 
be  entitled  to  recover  by  this  clause  would  be  ten  per  cent, 
on  seventy  thousand  dollars.  And  such  would  be  the  case 
if  the  Mallory  patents  alone  should  be  sold  for  the  same 
amount. 

But  it  is  said  that  what  the  plaintiff  would  be  entitled  to 
receive  under  the  third  clause,  is  in  addition  to  the  eight 
thousand  dollars  that  he  would  be  entitled  to  under  the 
second  clause.  The  third  clause  does  not  so  state,  but 
doubtless  it  should  have  that  construction,  for  any  other 
would  be  absurd. 

Now,  if  it  be  true,  as  seems  to  be  conceded  by  the  brief 
of  the  senior  counsel  for  the  defendants,  that  if  the  plaintiffs 
patent  had  been  sold  without  the  Mallory  patents,  or  the 
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Mallory  patents  sold  without  the  plaintifiTs,  for  the  sum 
supposed,  the  plaintiff  would  be  entitled  to  $8,000  under 
the  second  clause  and  $7,000  under  the  third  clause,  would 
he  not  be  entitled  to  $8,000  under  the  second  clause  if  the 
amount  of  the  sale  in  the  case  supposed  should  not  exceed 
$80,000?  Clearly  he  would  be.  How  could  it  be  other- 
wise ?  A  sale  of  one  or  more  of  the  patents,  for  a  sum 
exceeding  $80,000,  it  is  conceded  comes  within  the  second 
clause  as  well  as  the  third.  How  can  it  come  within  the 
second  clause  unless  a  sale  of  one  or  more  patents  may  be 
made  directly  under  that  clause?  It  follows,  therefore, 
that  the  sum  of  $80,000  was  not  intended  as  a  limitation 
below  which  no  sales  of  patents  less  than  the  whole  num- 
ber could  be  made,  but  as  a  limitation  up  to  which  the 
plaintiff  could  not  receive  more  than  $8,000,  as  the  $150,000 
is  a  limitation  above  which  no  percentage  could  be  recov- 
ered. The  plaintiff  surrendered  all  claim  to  the  surplus 
over  $150,000  in  consideration  of  his  receiving  $8,000  under 
the  second  clause,  if  sales  should  be  made  at  any  price ; 
thus  he  gave  up  a  possible  advantage  in  one  case  to  counter- 
balance a  possible  loss  to  Mallory  in  the  other.  In  order 
to  show  this  clearly,  the  two  clauses  were  inserted  with 
the  plaintiff's  compensation  for  each  separate  and  distinct. 
If  a  sale  is  large  enough  to  come  within  both  clauses,  the 
compensations  in  both  are  to  be  added  together.  If  it  comes 
within  the  second  clause  only,  then  no  addition  to  the  com- 
pensation of  that  clause  is  to  be  made.  Hence  it  is  elear 
that  the  phrase,  ^^  meaning  either  or  all  the  said  patents,*' 
enters  into  the  second  clause,  and  determines  the  construc- 
tion to  be  given  to  it. 

The  defendants'  construction  of  the  second  clause  is,  that 
all  three  of  the  patents  must  be  sold  to  entitle  the  plaintiff 
to  anything ;  so  that  if  the  plaintiff's  patent  alone  had  been 
sold  for  a  large  amount,  or  if  it  had  been  found  that  one  of 
the  Mallory  patents  had  been  anticipated  by  some  English 
patent  and  thereby  was  rendered  wholly  unsalable,  but  the 
other  two  patents  had  been  sold  together  for  a  large  amount, 
the  plaintiff,  in  either  case,  could  recover  nothing  under 
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the  contract,  for  strange  indeed  wouM  it  be  that  he  could 
recover  the  percentage  compensation  of  the  third  clause, 
when  it  is  conceded  by  the  defendants  that  the  percentage 
is  in  addition  to  the  compensation  provided  in  the  second 
clause.  Manifestly  such  construction  of  the  second  clause 
never  entered  the  mind  of  either  party  to  the  contract ; 
and  there  should  be  clear  and  unmistakable  language  used 
in  the  clause  to  that  effect  before  it  should  have  that  con- 
struction. Such  a  construction  would  make  the  plaintiff 
not  only  an  insurer  of  the  salability  of  his  own  patent,  but 
an  insurer  of  the  salability  of  both  the  Mallory  patents  as 
well ;  when  at  the  same  time  Mallory  would  run  no  risk 
in  regard  to  the  salability  of  either  of  the  patents,  but  might 
be  a  great  gainer  by  such  a  defect  in  some  one  of  them,  for 
then  he  could  retain  the  entire  proceeds  of  the  sale,  even  if 
the  defect  was  found  to  be  in  one  of  his  own  patents. 
There  would  be  no  mutuality  in  the  contract  upon  such  a 
construction,  and  the  claim  is  clearly  untenable. 

Another  claim  is,  that  the  plaintiff's  patent  must  be  sold, 
at  all  events,  in  order  to  entitle  him  to  anything.  This 
claim,  likewise,  makes  the  contract  a  one-sided  affair,  and 
deprives  it  of  all  mutuality  between  the  parties.  According 
to  it,  if  the  plaintiff's  patent  had  been  sold  alone  for  $150,000, 
Mallory  would  have  nine  times  as  much  of  the  proceeds  of 
the  sale  as  the  plaintiff,  whereas  if  the  Mallory  patents  had 
been  sold  alone  tor  the  same  amount,  the  plaintiff  would 
not  be  entitled  to  anything.  This  construction  is  untenable 
like  the  one  we  have  considered ;  and  both  tend  strongly 
to  show  that  the  construction  we  have  given  the  second 
clause  is  correct. 

The  case  finds  that  Mallory  sold  his  patents  for  more 
than  one  hundred  thousand  dollars.  How  then  can  the 
defendants  escape  paying  the  amount  of  compensation  pro- 
vided in  the  second  clause  of  the  contract?  We  have  seen 
that  whatever  sales  come  within  the  third  clause,  come  like- 
wise within  the  second  clause ;  and  this  the  senior  counsel 
for  the  defense  virtually  admits  when  he  concedes  that  one 
or  more  patents  may  be  sold  under  the  third  clause;  in 
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which  case,  he  further  concedes,  the  compensation  provided 
in  that  clause  is  to  be  added  to  the  compensation  provided 
in  the  second  clause,  which  could  not  be  done  unless  the 
sale  comes  within  both  clauses. 

In  this  part  of  the  case  the  defendants  contend  that,  by 
the  terms  of  the  contract,  Mallory  was  merely  a  bailee  of 
the  plaintiff's  patent ;  tha,t  he  took  it  to  sell  with  his  own, 
at  the  greatest  price  obtainable  by  the  exercise  of  due  dili- 
gence and  reasonable  effort,  for  the  plaintiff's  benefit ;  all 
which,  it  is  said,  the  case  finids  that  he  did,  and  made  due 
return  of  the  property  to  the  plaintiff  after  all  reasonable 
efforts  had  failed  to  accomplish  the  object. 

But  in  what  sense  can  the  contract  be  called  a  bailment? 
It  is  true  that  Mallory  took  the  plaintiff's  property  to  sell 
with  his  own,  and  was  bound  to  return  it  if  no  sales  should 
be  made  of  any  of  the  properties.  But  each  party  had  an 
interest,  and  a  right  to  share  in  the  proceeds  of  all  the  sales 
that  might  be  made  of  any  or  all  the  properties,  as  we  have 
seen.  There  was  a  pooling  of  the  properties  for  all  purposes 
of  the  speculative  adventure ;  and  the  proceeds  of  all  sales 
were  made  common  property,  differing  only  in  the  shares 
which  each  party  would  be  entitled  to  receive. 

If  the  plaintiff's  property  only  should  be  sold  Mallory 
would  share  in  the  proceeds  to  the  same  extent  that  he 
would  have  done  in  a  sale  of  one  of  his  own  properties  for 
the  same  amount,  and  the  share  of  the  plaintiff  would  be 
the  same  in  both.  There  would  be  no  difference,  in  this 
respect,  whichever  property  was  sold.  How  then  can  it 
be  said  that  Mallory,  or  the  Propeller  Company,  (which  in 
this  case  we  speak  of  under  his  name)  was  simply  a  bailee 
of  the  plaintiffs  paten|;,  to  sell  it  for  his  benefit,  and  return 
the  same  if  no  sale  should  be  made  ? 

Again ;  it  is  claimed  that  there  is  a  failure  of  the  consid- 
eration for  the  promise  in  the  contract  to  pay  the  plaintiff 
the  sum  of  $8,000,  should  one  or  more  of  the  properties  be 
sold,  and  ten  per  cent,  additional  of  the  excess  in  the 
amount  of  such  sales  over  $80,000  and  up  to  $150,000, 
owing  to  the  fact,  as  is  claimed,  that  the  Moodie  patent 
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rendered  the  plaintifiTs  patent  unsalable  by  anticipating  his 
device. 

We  have  already  considered  the  answer  to  this  claim 
while  considering  whether  there  was  any  warranty  of  the 
validity,  salability,  utility  or  value  of  this  device  by  the 
plaintiff  while  negotiating  the  contract.  We  there  showed 
that  what  p^sed  between  the  parties  during  the  negotia- 
tions amounted  to  an  agreement  that  the  plaintiff  not  only 
need  not  warrant  the  validity  or  salability  of  his  patent,  but 
that  Mallory  would  take  the  same  running  his  own  risk  of 
its  validity  and  salability.  Surely  he  could  do  this,  and  by 
doing  it  deprive  himself  of  the  right  to  claim  that  there  was 
no  consideration  for  his  promise  on  the  ground  that  the 
patent  was  invalid  when  he  accepted  it. 

And  further ;  it  will  be  noticed  that  the  defect  claimed 
is  not  in  the  device  itself.  There  is  no  pretense  that  it 
would  not  accomplish  all  that  was  claimed  for  it.  The  de- 
fect was  in  the  letters -patent  only.  Had  it  been  inherent 
in  the  device,  and  the  device  worthless  in  consequence, 
then  the  claim  of  the  defendants  might  be  sound. 

The  defendants'  counsel  illustrate  their  claim  by  suppos- 
ing that  Mallory  was  the  owner  of  a  valuable  horse  and 
Fowler  the  owner  of  its  perfect  mate.  The  owners  sup- 
posed their  horses  would  sell  together  for  a  much  larger 
sum  than  could  be  realized  from  their  separate  sale,  and 
could  be  sold  to  greater  advantage  in  England  than  in  this 
country.  So  they  made  a  similar  contract  to  the  one  in 
question  regarding  the  sale  of  the  horses.  They  agreed 
that  Mallory  should  take  them  to  England  and  sell  them 
together  as  a  pair.  If  the  horses  should  be  so  sold  at  any 
price  Fowler  was  to  receive  $500.  If  either  or  both  should 
be  sold  for  a  greater  sum  than  $1,000,  Fowler  was  to  receive 
ten  per  cent,  on  the  excess  of  $1,000.  Mallory  went  to 
England  to  perform  the  contract,  and  while  engaged  in  try- 
ing to  sell  the  horses  together  as  a  pair.  Fowler's  horse  met 
with  an  accident  that  destroyed  its  value  and  rendered  it 
impossible  to  sell  it.    Mallory  afterwards  sold  his  horse  for 
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the  sura  of  $1,500.  The  counsel  asks,  has  Fowler  any  re- 
dress? 

We  answer  that  we  think  he  would  have  if  the  facts  were 
similar  in  all  respects  to  what  they  are  here.  If  the  owners 
of  the  horses,  in  order  to  obtain  the  much  larger  sum  that 
they  expected  to  get  bj'^  the  sale  of  the  horses  together  as  a 
pair  than  could  be  realized  by  their  sale  in  any  other  way, 
pooled  their  horses  for  the  speculation,  and  made  the  pro- 
ceeds of  all  sales  of  them  or  either  of  them  common  prop- 
erty to  be  shared  by  the  parties  in  certain  proportions,  and 
it  was  further  agreed  that  neither  part}'  need  insure  his 
horse  from  accidents  of  any  kind,  and  if  an  injury  should 
befall  either  of  them  it  should  be  borne  by  both,  it  would 
be  more  like  the  present  case.  The  supposed  case  would  be 
more  like  the  case  in  hand  if,  instead  of  the  horse  being 
rendered  worthless  by  an  injury,  we  should  suppose  that 
Mallory  on  his  arrival  in  England  found  so  many  horses 
like  Fowler's  in  every  respect,  with  which  the  Mallory  horse 
could  be  matched,  that  the  number  destroyed  the  value  of 
the  Fowler  horse  as  a  match  for  Mallory's,  and  entirely 
frustrated  the  plan  of  the  parties  for  the  sale  of  that  horse 
with  the  other. 

It  is  further  said  that  if  Mallory,  after  becoming  satbfied 
that  the  Fowler  patent  could  not  be  sold,  had  returned 
home  and  tendered  a  re-transfer  of  it  to  Fowler,  he  would 
have  performed  his  full  duty  under  the  contract ;  and  could 
then  have  returned  immediately  to  England  and  have  sold 
his  own  patents. 

This  could  not  hiive  been  done  if  our  construction  of  the 
contract  is  correct.  We  have  seen  that  the  contract  made 
common  property  of  the  proceeds  of  all  sales  of  the  patents, 
whether  one  or  more  should  be  sold.  Fowler  had  an  inter- 
est to  the  extent  of  his  compensation  in  whatever  sale 
might  be  made  of  the  Mallory  patents,  and  Mallory  had  an 
interest  in  whatever  sale  might  be  made  of  the  Fowler 
patent.  If  Mallory  had  found  it  impossible  to  sell  his  own 
patents,  but  had  sold  Fowler's  for  $160,000,  he  would  have 
had  $135,000  of  the  amount  and  Fowler  only  $15,000.    Is  it 
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60  that  when  he  became  satisfied  that  the  Fowler  patent  could 
not  be  sold,  but  he  could  sell  his  own  for  a  large  amount,  he 
could  deprive  Fowler  of  all  right  to  share  in  the  proceeds 
by  postponing  the  sale  till  he  could  return  home  and  tender 
a  re-transfer  of  the  Fowler  patent,  and  then  return  and 
make  his  sale?  We  think  not.  We  think  Mallory  was 
bound  to  conduct  fairly  and  treat  Fowler  as  he  would  treat 
himself.  He  was  bound  to  sell  either  or  all  the  patents,  as 
the  case  might  be,  without  discrimination,  for  whatever 
price  was  satisfactory  to  him  under  all  the  circumstances  of 
the  case. 

We  fully  agree  with  the  defendants,  that  in  actions  upon 
bonds  which  are  given  to  secure,  and  be  answerable  for,  the 
faithful  performance  of  contracts,  the  plaintiff  can  recover 
no  more  than  is  equitably  due.  But  here  the  breach  of  the 
bond  consists  in  a  refusal  by  the  defendants  to  pay  the 
plaintiff  a  sum  of  money  due  him  on  the  contract,  of  which 
money  the  bond  was  given,  among  other  things,  to^  secure 
the  payment.  The  amount  is  equitably  due,  not  as  unliqui- 
dated damages,  but  as  a  sum  of  money  promised  to  be  paid 
in  the  state  of  things  that  existed. 

In  conclusion  we  say  that,  although  hardship  exists  in;the 
case,  it  results  mainly,  if  not  wholly,  from  the  inability  of 
the  defendants  hitherto  to  realize  the  full  benefit  of  their 
sale.  Had  Mallory  received  in  cash  the  twenty-two  thou- 
sand pounds  sterling  for  which  the  sale  was  made,  or  had 
the  stock  of  the  "  Mallory  Propeller  Company,  Limited," 
been  equal  in  value  to  what  it  was  received  for,  and  sup- 
posed to  be  worth  at  the  time,  and  the  remaining  ten  thou- 
sand pounds  had  been  paid  in  cash,  we  doubtless  should  not 
have  heard  of  any  hardship  existing  in  the  case. 

When  the  contract  was  executed,  so  far  as  any  forecast  of 
future  events  could  be  made,  it  would  be  supposed  that  the 
plaintiff  would  run  twice  the  risk,  at  least,  that  some  other 
patent  or  patents  had  anticipated  and  rendered  unsalable 
one  or  the  other  of  the  Mallory  patents,  than  there  was  that 
such  would  be  found  to  be  the  case  in  regard  to  the  plain- 
tiff's patent.    Mallory  had  not  only  double  the  number,  but 
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it  was  known  at  the  time  that  there  were  other  devices  in- 
tended to  produce  similar  results  to  his ;  but  nothing  of  the 
kind  was  known  in  regard  to  the  plaintiff's  patent. 

Surely  the  contract  imposed  no  hardship  upon  Mallory. 
It  is  true  he  agreed  to  pay  the  plaintiff  the  sum  of  $8,000  if 
either  or  all  the  patents  should  be  sold  at  any  price ;  still 
he  was  not  bound  lo  sell  at  any  losing  price.  The  contract 
left  it  wholly  with  him  to  say  what  should  be  the  considera- 
tion of  all  sales  he  might  make.  ^'  To  be  sold  for  such  a 
sum  of  money  as  the  American  Propeller  Company  shall 
deem  advisable,"  is  its  language.  Mallory  was  not  only 
secure  from  all  loss  in  this  respect,  but  he  was  entitled  to 
the  surplus  of  all  sales  over  the  sum  of  $160,000.  What- 
ever might  be  the  amount,  the  plaintiff  could  have  no  more 
than  $15,000,  nor  less  than  $8,000. 

It  is  found  in  the  case  that  the  stock  which  Mallory  re- 
ceived in  part  payment  for  the  sale  of  his  patents,  never  had 
any  intrinsic  value,  and  it  is  to  be  laid  out  of  the  case. 

We  advise  the  Superior  Court  to  render  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  eight  thousand  dollars, 
and  the  interest  thereon  from  the  time  the  amount  became 
due. 

In  this  opinion  Pabdee  and  Geakgeb,  Js.,  concurred. 

Cabpenteb,  J.,  (dissenting).  The  law  favors  sureties. 
All  contracts  sought  to  be  enforced  against  them  are  to  be 
construed  with  reasonable  strictness  in  their  favor.  This 
proposition  will  not  be  denied.  That  it  applies  to  this  case 
cannot  be  doubted.  William  H.  Mallory,  one  of  the  parties 
to  the  contract,  contracted  in  fact  as  surety  for  the  Ameri- 
can Propeller  Company.  He,  and  two  others  who  were  his 
sureties,  signed  the  bond  given  to  secure  the  performance  of 
the  contract.  William  H.  Mallory  being  dead,  the  suit  is 
prosecuted  against  his  sureties  as  well  as  against  his  estate. 
The  case  turns  mainly  on  the  construction  of  the  contract. 

The  plaintiff  was  the  owner  of  a  patent,  and  the  Ameri- 
can Propeller  Company  was  the  owner  of  two  other  patents, 
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all  of  which  were  issued  by  the  government  of  Great  Bri- 
tain and  all  related  to  the  method  of  steering  propellers.  The 
parties  supposed  that  they  could  be  sold  together  more 
advantageously  than  separately.  Hence  it  was  agreed  that 
the  plaintiff  should  assign  his  patent  to  the  Propeller  Com- 
pany in  order  that  the  three  patents  might  be  sold  to  parties 
in  Great  Britain.  William  H.  Mallory  entered  into  a  per- 
sonal contract  with  the  plaintiff,  in  which  he  undertook 
that  the  patents  should  be  sold  in  one  year  if  practicable  ; 
if  not,  that  Fowler's  patent  should  be  re-assigned  to  him. 
By  the  terms  of  the  agreement  they  were  all  to  be  sold  to- 
gether. If  so  sold,  no  matter  for  what  sum,  Fowler  was  to 
receive,  as  his  portion  of  the  proceeds,  the  sum  of  $8,000. 
If  all  or  either  of  them  were  sold  for  more  than  $80,000, 
Fowler  was  to  have  ten  per  cent,  of  the  excess  up  to  $150,- 
000.  Fowler's  patent,  without  the  knowledge  of  the  parties, 
had  been  anticipated  in  Great  Britain  by  the  Moodie  patent, 
for  which  reason  it  was  found  impossible  to  sell  it.  The 
other  two  patents,  together  with  a  steam-launch,  were  sold 
for  the  nominal  price  of  £22,000  to  a  corporation  organized 
in  England.  Of  this  sum  there  was  received  in  cash  on 
account  of  the  patents  the  sum  of  $3,625.20.  The  balance 
was  paid  in  stock  of  the  English  corporations  which  the 
committee  finds  is  worthless.  At  the  expiration  of  the 
year  the  plaintiff's  patent  was  re-assigned  to  him. 

Neither  the  Propeller  Company  nor  Mallory  ever  received 
any  benefit  whatever  from  the  Fowler  patent  and  the  tran- 
saction occasioned  no  loss  or  damage  to  Fowler.  Upon 
these  facts  the  question  is  whether  the  plaintiff  is  entitled 
to  recover. 

The  plaintiff  claims  that  he  is  entitled  to  recover  $8,000 
and  interest,  and  that  claim  is  sustained  by  a  majority  of  the 
court.  The  claim  appears  to  me  so  palpably  inequitable 
and  unjust  that  I  cannot  assent  to  it.  My  views  are 
strengthened  and  confirmed  by  a  careful  re-examination  and 
re-consideration  of  the  questions  involved  after  the  decis- 
ion was  made.  The  contract,  after  describing  the  parties 
and  the  patents,  and  providing  that  the  patents  shall  be  sold 
Vol.  ltit— 29 
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together,  is  as  follows :  "  And  in  case  said  letters-patent 
are  so  sold,  leased  or  disposed  of  at  any  price  within  the 
time  aforesaid,  then  the  said  Mallory,  his  heirs,  executors, 
administrators,  or  assigns,  are  to  pay  to  the  said  Fowler,  his 
executors,  administrators,  heirs  or  assigns,  the  sum  of  eight 
thousand  dollars,  within  six  months  after  the  date  of  such 
disposal  or  sale.  And  in  case  the  aforesaid  letters-patent^ 
meaning  either  or  all  the  said  patents,  shall  be  disposed  of 
for  a  greater  sura  than  eighty  thousand  dollars,  then  the  said 
Mallory,  his  heirs,  executors,  administrators  or  assigns,  are 
to  pay  to  the  said  Fowler,  his  heirs,  executors,  administra- 
tors or  assigns,  tit  the  rate  of  ten  per  cent.,  or  ten  dollars 
for  every  hundred  dollars,  over  and  above  the  said  eighty 
thousand  dollars,  until  the  amount  of  such  sales  reaches  the 
sum  of  one  hundred  and  fifty  thousand  dollars,  beyond 
which  sum  of  one  hundred  and  fifty  thousand  dollars  sales 
the  said  F.  G.  Fowler  is  to  receive  nothing,  or  no  further 
percentage."  The  contract  then  provides  that  in  case  the 
patents  are  not  disposed  of  Fowler's  patent  shall  be  returned 
to  him,  and  that  he  shall  suffer  no  loss  or  damage  on 
account  of  the  agreement. 

Under  this  contract  one  of  three  results  was  possible: 
1st,  a  sale  of  all  the  patents ;  2d,  a  sale  of  none  of  them ; 
and  8d,  a  sale  of  one  or  two  of  them  without  the  other  or 
others.  The  first  contingency  is  provided  for ;  a  sale  of  all 
for  any  price  entitles  the  plaintiff  to  $8,000.  The  second — 
a  sale  of  none  of  them— entitles  the  plaintiff  only  to  a  re- 
assignment of  his  patent.  The  third — a  sale  of  two  of  them, 
not  including  the  plaintiff's,  has  actually  happened.  Now 
what  is  the  provision  of  the  contract  in  that  contingency? 
Simply  that  the  plaintiff  shall  receive  ten  per  cent  on  the 
amount  received  in  excess  of  $80,000.  But  the  plaintiff 
recovers  nothing  under  that  clause  in  the  contract,  because 
the  amount  actually  received  for  the  patent  sold  is  but  a 
little  more  than  three  thousand  dollars. 

Will  this  contract  bear  such  a  construction  as  to  give  the 
plaintiff  the  sum  of  $8,000  provided  for  in  the  first  clause  ? 
I  think  not     This  was  not  a  "pooling"  of  the  patents,  as 
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I  understand  the  meaning  of  that  term.  Neither  party  be- 
came interested  as  owner  in  the  patent  or  patents  of  the 
other.  The  proceeds  were  not  to  be  divided  pro  rata.  The 
plaintiff  was  first  to  be  paid  $8,000  provided  all  the  patents 
were  sold.  There  was  a  possibility  that  all  would  not  bring 
more  than  that  'sum.  No  matter,  the  plaintiff  takes  the 
whole.  Again,  it  was  possible  that  all  might  sell  for 
f  150,000  or  more.  In  that  event  the  plaintiff  was  to  receive 
$15,000;  and  that  was  to  be  the  maximum  of  his  compensa- 
tion. All  over  that  sum,  or  all  over  $8,000,  as  the  case 
might  be,  belonged  to  the  American  Propeller  Company. 
That  cpmpany  received  the  plaintiff's  patent  simply  as 
bailee.  And  it  is  from  that  point  of  view  that  this  contract 
is  to  be  considered.  Now  these  defendants  have  a  right  to 
insist  that  this  contract  shall  be  literally  and  strictly  con- 
strued. Construing  it  according  to  its  plain,  unambiguous 
terms,  $8,000  is  payable  onlt/  in  case  all  the  patents  are  sold. 
That  being  so,  the  plaintiff  is  necessarily  precluded  from 
receiving  that  sum  if  all  are  not  sold.  Moreover,  a  sale  of 
any,  less  than  all,  is  a  contingency  expressly  provided  for 
in  the  second  clause ;  and  as  the  sum  of  $8,000  is  not  there- 
in named  it  is  excluded  by  implication.  The  plain  obvious 
meaning  is,  that  if  all  the  patents  are  sold,  or,  possibly,  if  a 
part  only,  including  the  plaintiffs,  are  sold,  the  plaintiff  is 
to  receive  $8,000.  If  all  or  any  of  them  are  sold  for  more 
than  $80,000,  he  is  to  receive  ten  per  cent  on  the  excess. 
There  is  no  excess  and  his  patent  has  not  been  sold.  Before 
he  can  receive  $8,000  it  is  indispensable  that  his  patent 
should  be  sold.  The  consideration  for  the  promise  to  pay 
him  that  sum  is,  not  the  right,  or  the  power  to  sell,  nor  both 
combined,  but  a  sale  and  the  receipt  of  the  price.  The 
promise  is  necessarily  contingent.  Until-  there  is  a  sale, 
with  a  right  at  least  to  receive  the  price,  the  promise  does 
not  take  effect.  As  that  has  never  happened  and  cannot 
happen  the  promise  is  inoperative.  There  is  a  total  failure 
of  the  anticipated  consideration. 

Take  another  view.     When  this  contract  was  entered 
into  both  parties  assumed  and  believed  that  Fowler's  patent 
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was  not  only  valid,  bat  that  it  had  a  clear  field  unobstructed 
by  any  conflicting  patent.  The  existence  of  the  Moodie 
patent  was  then  unknown.  It  turns  out  that  the  existence 
of  that  patent  renders  the  plaintiffs  worthless.  It  is  very 
clear  that  the  parties  were  mutually  mistaken.  They  con- 
tracted with  reference  to  something  whicli  they  supposed 
existed,  but  which  practically  did  not  exist.  It  is  very 
much  like  a  contract  for  the  sale  of  a  horse  which  they  sup- 
posed to  be  alive,  but  which  in  fact  was  dead ;  or  a  ship  at 
sea  which  the  parties  supposed  to  be  safe,  but  which  in  fact 
was  lost.  In  such  cases  the  contract  is  inoperative  because 
the  parties  were  mutually  mistaken  as  to  the  existence  of  a 
material  fact.  In  that  view  of  the  case  the  plaintiff  ought 
not  to  recover. 

Upon  what  theory  then  are  the  defendants  held  liable  ? 
Solely  on  the  ground  that  Mallory,  after  he  had  discovered 
that  it  was  impossible  to  sell  the  plaintiff's  patent  at  any 
price,  sold  his  own  on  the  best  terms  he  could.  And  that 
ground  is  only  rendered  tenable  by  injecting  into  the  second 
clause  of  the  contract  the  provision  for  the  payment  of 
f  8,000,  when  the  parties  had  not  only  failed  to  put  it  there 
but  had  carefully  excluded  it.  I  submit  that  such  a  con- 
struction falls  but  little,  if  any,  short  of  making  a  contract 
for  the  parties. 

We  judge  of  principles  and  policies  by  practical  results. 
Let  us  apply  that  test  to  the  two  constructions  of  this  con- 
tract. Construed  as  I  construe  it,  no  injustice  is  done  to 
either  party.  The  plaintiff  has  had  the  beAefit  of  an  honest 
and  intelligent  effort  to  sell  his  patent  in  a  foreign  country, 
without  trouble  or  expense  to  him.  The  effort  failing,  his 
patent  has  been  restored  to  him  in  as  good  condition  as  it 
was  when  he  parted  with  it ;  while  the  Propeller  Company 
has  only  had,  as  was  its  right,  the  avails  of  its  own  patents. 
Both  parties  doubtless  suffered  by  the  existence  of  the 
Moodie  patent,  but  neither  is  held  responsible  to  the  other 
therefor.  A  contingency  arose  which  the  parties  had  not 
.contemplated  and  for  which  they  had  made  no  provision 
My  construction  leaves  them  where  they  left  themselves. 
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and  where  the  law  leaves  them,  with  no  contract  governing 
the  case.  The  construction  which  prevails,  by  a  forced  and 
unnatural  interpretation  applies  the  contract  to  that  contin- 
gency. It  in  effect  interprets  the  contract  as  if  it  contained 
a  clause  in  substance  like  this :  ^^  If  it  shall  so  happen  that 
Fowler's  patent  is  worthless  by  reason  of  the  existence  of 
another  patent,  so  that  it  is  impossible  to  sell  it,  neverthe- 
less if  the  Propeller  Company  shall  sell  its  own  patents,  it 
shall  pay  to  Fowler  the  sum  of  $8,000."  It  makes  the 
whole  loss  resulting  from  the  unexpected  contingency  fall 
upon  the  Propeller  Company,  while  the  plaintiff  bears  no 
part  of  it.  He  is  in  fact  in  as  good  a  condition  apparently 
as  he  would  have  been  if  the  Moodie  patent  had  not  existed. 
It  in  effect  prohibits  the  company  from  selling  its  own  pa- 
tents except  upon  a  forfeiture  of  $8,000  to  Fowler.  It 
makes  Mallory  to  that  extent  guarantee  that  Fowler's 
patent  shall  be  salable  and  valuable.  By  some  mysterious, 
I  may  say  miraculous  legal  transformation.  Fowler's  patent, 
the  worthless  one,  is  worth  more  than  the  three  patents 
combined;  for  Mallory  is  compelled  to  pay  more  than 
double  the  sum  he  was  able  to  obtain  for  all  of  them.  Surely 
a  construction  which  can  work  out  such  results  must  be 
radically  wrong. 

In  this  opinion  LooMis,  J.,  concurred. 


The  City  Savings  Bank  vs.  Gboegb  Hopsok  and 

OTHERS. 

a  negotiable  note  payable  In  six  months  and  endorsed  by  the  payees  was 
delivered  by  the  latter  to  a  savings  bank  as  collateral  security  for 
a  loan  previously  made,  with  the  following  indorsement  upon  it, 
signed  by  the  indorsers:— **  We  hereby  acknowledge  the  receipt  of 
notice  of  protest  on  the  within  note."  Held  that  the  word  "  protest " 
included  all  acts  necessary  to  hold  indorsers,  and  that  the  legal  effect 
of  the  acknowledgment  was  to  release  the  bank  from  aU  obligation  to 
make  demand  of  payment  or  give  notice  of  non-payment. 
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Another  note  delivered  to  the  savings  bank  at  the  same  time  and  for  the 
same  pnrpose,  was  on  demand  and  indorsed  as  follows: — ^*  For  value 
received  we  guarantee  the  within  note  till  paid."  Held  to  be  an 
absolute  and  unqualified  contract  of  the  signers  of  the  guarantee,  to 
pay  the  note  if  the  maker  did  not,  without  demand  on  the  maker  or 
notice  of  non-payment. 

The  maker  of  the  note,  a  manufacturing  corporation  of  which  the  indor- 
sers  and  guarantors  were  stockholders,  was  solvent  at  the  time  the 
notes  were  given,  and  remained  so  for  a  year  and  a  half  from  that 
time,  but  then  became  insolvent  and  so  remained.  The  savings  bank 
had  taken  no  legal  steps  for  the  collection  of  the  notes,  and  the  other 
parties  had  not  requested  it  to  do  so,  or  taken  any  measures  them- 
selves for  their  collection.  Held  that  the  savings  bank  was  not  to  be 
charged  with  the  loss. 

[Argued  October  28th— decided  December  14th,  1885.] 

Action  upon  a  note;  brought  to  the  Superior  Court. 
Facts  found  and  case"  reserved  for  advice.  The  case  is 
suflSciently  stated  in  the  opinion. 

J.  S.  Beach  and  D.  F.  HolUster,  for  the  plaintiff. 

A.  S.  Treat  and  0,  Sherwood^  for  the  defendants. 

Pabdee,  J.  On  January  13th,  1876,  the  defendants 
Hopson,  Wilmot,  Clarke  and  Waller,  for  value  received 
executed  and  delivered  to  the  plaintiff  their  joint  and 
several  promissory  note  for  $20,700,  payable  on  demand, 
with  interest  semi-annually  on  the  first  days  of  January 
and  July  in  each  year  in  advance.  In  pursuance  of  an 
agreement  then  made,  on  April  4th,  1876,  the  plaintiff  re- 
ceived from  Clarke  and  Wilmot,  by  way  of  collateral  secu- 
rity for  the  note,  two  notes,  one  for  $4,950,  payable  on 
demand,  the  other  for  $5,050,  payable  six  months  from 
date,  both  dated  March  8d,  1876,  made  by  the  -^tna  Spring 
&  Axle  Company  to  the  order  of  Wilmot  and  Clarke,  in- 
dorsed by  the  payees,  guaranteed  by  0^  P.  Lewis  and 
William  H.  Wilson.  Partial  payment  of  the  note  for 
$20,700  has  been  made.   The  suit  is  for  the  unpaid  balance. 

It  is  the  claim  of  the  defendants  that  when  the  collateral 
notei  matured  the  plaintiff  neither  made  demand  upon  the 
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maker,  nor  notified  the  indorsers,  nor  enforced  payment ; 
that  then  all  parties  to*  the  notes  were  solvent  and  could 
have  been  compelled  to  pay;  and  that  the  amount  due 
upon  the  notes  having  been  lost  by  the  negligence  of  the 
plaintiff,  the  law  indorses  this  amount  as  a  payment  upon 
the  principal  note.  But  when  the  note  for  $5,050  was  de- 
livered to  the  plaintiff,  there  was  written  upon  it  as  fol- 
lows : — "  I  hereby  acknowledge  the  receipt  of  notice  of  pro- 
test on  the  within  note ; "  and  this  was  signed  by  all  of  the 
indorsers  thereon.  Herein  the  word  ** protest"  includes  all 
acts  necessary  to  hold  indorsers,  and  the  legal  effect  of  the 
acknowledgment  is  to  release  the  plaintiff  from  any  obliga- 
tion to  make  demand,  or  give  notice.  2  Daniel  on  Neg. 
Ins.,  §§  1094-5 ;  Emery  v.  Ebbson,  62  Maine,  578 ;  Wood- 
man  v.  Thurston^  8  Cush.,  157. 

Upon  the  note  for  $4,950  there  was  written  as  follows : — 
"For  value  received  we  guarantee  the  within  note  until 
paid ; "  and  this  was  signed  by  Lewis,  Wilson,  Clarke  and 
Wilmot,  the  only  names  upon  the  note  other  than  that  of 
the  maker.  This  was  an  absolute  and  unqualified  contract 
by  each  of  the  signers  to  pay  the  note  if  the  maker  did  not. 
Upon  non-payment  at  maturity  it  became  and  has  since 
continued  to  be  their  duty  to  go  to  the  holder  and  pay  it, 
and  this  without  demand  or  notice.  Breed  v.  Hillhouee^  7 
Conn.,  523. 

It  results,  therefore,  that  no  party  to  either  note  was  re- 
leased from  liability  thereon  by  reason  of  any  omission  to 
act  on  the  part  of  the  plaintiff. 

Again,  the  receipt  given  by  the  plaintiff  to  Wilraot  and 
Clarke,  setting  forth  the  terms  upon  which  it  received  the 
notes  in  question,  covered  other  notes  by  the  same  maker, 
some  Slaving  the  same,  others  different,  indorsers.  In  this 
receipt  the  plaintiff  is  careful  to  say  that  by  the  acceptance 
of  the  notes  as  collateral  security  there  is  to  be  "  no  release 
from  the  joint  and  several  note  ;  all  are  to  be  held."  This 
provision  is  without  force  unless  it  is  to  be  understood  as 
meaning  that  the  plaintiff  in  receiving  them  should  not 
jeopardize  its  hold  upon  the  makers  of  the  principal  note  by 
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coming  undet  any  obligation  to  demand  payment,  notify 
indorsers  or  commence  suit.  Only  this,  that  it  should  not 
act  in  intentional  bad  faith  nor  hinder  the  pledgors  in 
enforcing  payment.  The  contract  has  been  interpreted  by 
the  act  of  the  other  parties  to  it.  As  to  some  of  the  other 
notes  covered  by  it,  they  took  the  initiative  in,  and  as- 
sumed the  control  and  expense  of,  legal  proceedings  to  com- 
pel payment.  With  knowledge  during  more  than  a  year 
that  the  notes  had  matured  and  were  unpaid,  that  the 
maker  was  solvent  and  had  sufficient  personal  property  ex- 
posed to  attachment,  they  made  no  demand  upon  the  plain- 
tiff, either  that  it  should  commence  suit  or  permit  them  to 
do  so ;  and  there  was  no  evidence  tending  to  show  that  it 
was  not  during  that  time  ready  and  willing  to  allow  them 
to  enforce  payment.  Therefore,  by  the  terms  of  reception 
of  the  collaterals,  it  was  under  no  legal  obligation,  at  its 
own  expense,  without  request,  to  enforce  payment. 

Again ;  the  finding  is,  that  as  between  the  defendants 
themselves  it  was  the  duty  of  each  to  pay  one  fourth  of  the 
principal  note.  Upon  the  collateral  notes  Clarke  and 
Wilmot  were  first,  Lewis  and  Wilson  second  indorsers.  If 
the  plaintiff  had  enforced  payment  against  the  latter,  they 
in  turn  would  have  enforced  it  against  the  former ,  and  if 
these  last  had  in  this  manner  paid  more  than  their  half  of 
the  principal  note,  they  would  have  recouped  from  Ilopson 
and  Waller.  The  record  does  not  therefore'  make  it  cer- 
tain that  the  inaction  of  the  plaintiff  in  this  regard  has 
imposed  any  additional  burden  upon  either  of  the  defend- 
ants. 

Moreover,  Wilmot,  Wilson  and  Clarke,  three  of  the  de- 
fendants, were  stockholders  of  the  iBtna  Spring  &  Axle 
Company  during  the  years  1876  and  1877;  Wilmot  and 
Wilson  were  directors ;  Wilmot  was  first  its  treasurer  and 
then  its  president ;  and  Wilson  was  its  treasurer  during  a  part 
of  that  time.  All  of  the  defendants  knew,  at  the  maturity 
of  the  notes  and  ever  afterward,  that  they  were  unpaid. 
After  maturity,  Hopson  and  Wilmot  informed  Middle- 
brook,  the  plaintiff's  treasurer,  that  Wilmot  had  heard  that 
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the  personal  property  of  the  Spring  &  Axle  Company  was 
being  carried  off  and  disposed  of,  and  asked  him  if  some- 
thing could  not  be  done  to  collect  the  note.  It  is  found 
that  this  was  not  intended  or  understood  by  any  of  them  to 
be  a  demand  to  proceed  to  collection,  but  only  an  expression 
of  desire  on  the  part  of  Hopson  and  Wilmot  that  something 
might  be  done  by  way  of  collection.  The  plaintiff  did  not 
attempt  to  force  payment  by  legal  process. 

Up  to  about  December  1st,  1867,  the  Spring  &  Axle  Com- 
pany continued  solvent  and  able  to  pay  the  notes,  and  up 
to  about  April  1st,  1867,  had  personal  property  suflScient  in 
amount  to  pay  them  exposed  to  attachment.  It  became 
wholly  insolvent  about  December  1st,  1877.  At,  and  for 
a  considerable  time  after,  the  maturity  of  the  notes,  O. 
P.  Lewis  and  Wilson  were  the  principal  owners  of  the 
stock  of  the  Spring  &  Axle  Company,  and  at  the  maturity 
of  the  notes  that  stock  was  worth  forty  dollars  per  share. 

The  defendants  knew  that  the  notes  were  not  paid  at 
maturity,  and  that  the  plaintiff  did  not  then  resort  to  legal 
process.  During  the  year  following  they  refrained  from 
requesting  it  to  enforce  them,  and  neglected  to  avail  them- 
selves of  their  own  right  to  do  it,  although  enforcing  similar 
notes  under  the  same  pledge.  There  was  no  evidence  that 
the  plaintiff  was  not  at  all  times  willing  to  permit  them  to 
enforce  these  notes ;  and  it  was  at  all  times  ready  to  de- 
liver the  notes  to  them  upon  payment  of  the  principal  note, 
so  far  forth  as  that  note  was  concerned.  Even  if  delay 
should  be  imputed  to  the  plaintiff  in  not  commencing  suit 
at  maturity,  there  remained  to  the  defendants  ample  knowl- 
edge, power  and  opportunity,  and  with  these  went  the  legal 
duty,  to  make  the  delay  harmless  and  protect  themselves 
from  any  loss.  Not  availing  themselves  of  these  the  negli- 
ligence  became  their  own. 

The  Superior  Court  is  advised  to  render  judgment  for 
the  plaintiff  for  the  unpaid  balance  of  the  note  for  $20,700. 

In  this  opinion  the  other  judges  concurred. 
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^^j       Harriet  A.  Trubbe  vs.  Elonzo  S.  Wheeler  and 

ANOTHER. 

An  action  for  the  conversion  of  personal  property  was  bronffht  four 
months  after  the  conversion  and  the  converted  property  attached 
In  the  suit.  Afterwards  a  statutory  bond  was  substituted  for  the 
attachment,  by  which  the  obligors  bound  themselves  that,  If  the  de- 
fendant did  not  pay  the  judgment  that  should  be  recovered,  the 
obligors  would  pay  the  value  of  the  property  at  the  time  of  the  attach- 
ment, not  exceeding  the  amount  of  the  bond.  Afterwards  a  part  of 
the  property  was  returned  by  the  defendant  In  the  suit  the  facts 
were  found  by  a  committee,  who  reported  the  value,  at  the  time  of  its 
conversion,  of  the  property  not  returned,  and  the  amount  of  damage 
done  to  the  property  returned,  and  judgment  was  rendered  for  those 
sums.  In  a  suit  afterwards  brought  on  the  bond,  to  recover  the  value 
of  the  property  not  returned,  it  was  held  that  the  report  of  the  com- 
mittee in  the  original  suit  was  not  admissible  against  the  obligors,  ex- 
cept for  the  purpose  of  showing  the  fact  of  the  judgment ;  not  being 
admissible  for  the  purpose  of  showing  the  value  of  the  property  at 
the  time  of  the  attachment~(lst)  because  it  found  the  value  at  the 
time  of  the  conversion  only,  which  was  four  months  before  the  attach- 
ment, and  (2d)  because^  the  defendants  were  not  parties  to  that  suit 
and  it  was  therefore  res  inter  alios  acta. 

[Argued  October  29th— decided  December  18th,  1885.] 

Action  on  a  statutory  bond,  substituted  for  an  attach- 
ment of  personal  property;  brought  to  the  Superior  Court 
and  tried  to  the  jury  before  Stoddard^  J.  Verdict  for  the 
plaintiff,  and  appeal  by  the  defendant  Wheeler.  The  case 
is  sufficiently  stated  in  the  opinion. 

A.  S.  Treat  and  Cf-.  Stoddard,  for  the  appellant. 

W.  K.  Seeley  and  if.  S.  Satiford,  with  whom  was  D.  C. 
Birdsally  for  the  appellee. 

Carpenter,  J»  It  appears  that,  on  the  8d  day  of  April, 
1874,  one  Georgia  V.  Alden  converted  to  her  own  use  a 
large  amount  of  personal  property  belonging  to  the  plaintiff. 
On  the  29th  day  of  July  following  the  plaintiff  commenced 
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an  action  of  trover  to  recover  the  value  of  the  property  so 
converted,  and  attached  the  property  itself — whether  all  or 
a  part  only  does  not  appear.  In  February,  1875,  the  attach- 
ment was  dissolved  by  substituting  for  it  the  bond  in  suit. 
In  June,  1877,  a  portion  of  the  property  was  returned  to 
the  possession  of  the  plaintiflf.  In  March,  1880,  the  plaintifif 
recovered  judgment  in  the  action  of  trover  for  the  value  of 
that  portion  of  the  property  which  was  not  returned,  and 
which  was  found  to  be,  at  the  time  of  its  conversion, 
$8,813.83 ;  arid  for  the  damage  to  the  property  which  was 
returned,  which  was.  estimated  at  $7,276.26.  These  two 
sums,  with  interest,  made  up  the  amount  of  the  judgment. 

The  judgment  was  not  paid,  and  this  suit  was  brought* 
On  the  trial  the  plaintiff  offered  in  evidence  the  report  of 
the  committee  in  the  action  of  trover.  The  defendant  ob- 
jected to  its  admission,  but  the  court  admitted  it,  only  for 
the  purpose  of  showing  the  foundation  of  the  judgment  and 
fixing  the  amount  thereof.  The  court  expressly  held  that 
it  was  inadmissible  for  the  purpose  of  showing  the  damage 
to  the  property  which  was  returned,  J)ut  seems  to  have  ad- 
mitted as  showing,  or  in  some  way  tending  to  show,  the 
value  of  the  property  which  was  not  returned.  That  was 
the  real  question  in  this  part  of  the  case. 

The  action  is  on  a  penal  bond  given  to  secure  the  per- 
formance of  a  condition  therein  named ;  that  is,  that  the 
said  Georgia  V.  Alden  should  pay  the  judgment  recovered 
against  her,  and,  in  default  thereof,  that  the  obligors  should 
pay  the  value  of  the  property  attached  at  the  time  of  its 
attachment.  The  plaintiff,  if  entitled  to  recover,  is  only 
entitled  to  recover  such  value.  The  pleadings  present  this 
issue  as  follows : — The  plaintiff  alleges  that  a  portion  of  the 
property  was  returned  in  a  damaged  condition,  and  that 
the  balance  was  worth  $8,813.83  at  the  time  of  the  attach- 
ment. The  defendant  neither  admits  nor  denies  the  return 
of  the  property  or  the  damage  thereto,  but  leaves  the  plain- 
tiff to  prove  the  same,  but  the  allegation  as  to  the  value  of 
the  balance  is  denied.  The  burden  therefore  is  on  the 
plaintiff  to  prove  the  value  as  alleged.    As  the  case  is  pre- 
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sented  to  us,  no  evidence  was  offered  on  that  point  except 
the  report  of  the  committee ;  and  as  that  was  received  for 
another  purpose  only,  there  seems  to  have  been  no  evidence 
before  the  jury  to  sustain  this  allegation.  In  this  state  of 
things  the  court  told  the  jury  that  the  bond  was  ^^primd 
facie  evidence  of  the  fact  that  the  property  in  question  was 
the  property  of  the  original  defendant,  and,  by  fixing  the 
sum  of  $14,000,  fixes  primd  facie  that  amount  as  the  actual 
value  of  the  interest  of  the  defendant  in  the  original  suit." 
If  it  be  true  in  any  sense  that  the  bond  was  primd 
facie  evidence  of  value,  obviously  it  was  prima  fade  evi- 
dence of  the  value  of  the  whole  property,  including  that 
which  was  returned  as  well  as  that  which  was  not,  and 
could  not  be  prima  facie  evidence  of  the  value  of  either 
portion  of  it.  The  bond  when  taken  could  have  had  no 
reference  to  a  subsequent  division  of  the  property.  The 
charge,  therefore,  was  not  adapted  to  the  case,  and  was 
not  what  the  pleadings  required. 

Assuming,  but  for  our  present  purpose  only,  that  the 
bond  was  primd  facie*  evidence  of  the  value  of  the  whole 
property  attached,  yet  it  was  necessary  to  go  one  step  fur- 
ther in  order  to  prove  the  allegation  in  the  complaint,  and 
prove  the  value  of  that  portion  of  the  property  which  was 
not  restored  to  the  plaintiff,  either  directly  or  indirectly,  by 
proving  the  value  of  that  which  was  returned  and  deduct- 
ing it  from  the  amount  named  in  the  bond..  There  seems 
to  have  been  no  such  proof.  But  the  court,  after  rejecting 
the  report  as  evidence  of  the  value  of  the  property  returned^ 
or  the  damage  to  it,  turned  its  attention  to  the  value  of  that 
part  which  was  not  returned.  And  here,  so  far  as  we  can 
discover  from  the  record,  the  court  must  have  adopted  one 
of  two  alternatives ;  either  it  accepted  the  allegation  in  the 
complaint  as  to  value  as  true,  without  proof,  and  notwith- 
standing the  denial  of  the  defendant,  or  else  it  treated  the 
report  as  evidence  of  such  value.  If  the  former,  the  error 
is  apparent  without  argument ;  if  the  latter,  although  not 
so  obvious,  still  the  error  exists ;  for  we  are  of  the  opinion 
that  the  report  was  not  admissible  on  the  question  of  value. 
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It  was  strictly  ren  inter  alios.  The  defendant  was  neither 
party  nor  privy  tc  that  proceeding,  except  that  he  could 
not  controvert  the  judgment,  and  could  not  deny  that  the 
property  was  worth,  when  converted,  the  sum  named,  for 
that  fact  was  essential  to  the  judgment  rendered.  But  the 
question  now  is,  what  was  the  value  of  the  defendant's 
interest  in  the  property  when  it  was  attached  ?  The  former 
judgment  neither  proves,  nor  tends  to  prove  legally,  the 
value  at  that  time. 

Moreover,  the  report  purports  only  to  show  the  value  of 
the  property  when  converted,  April  8d,  1874 ;  it  does  not 
even  tend  to  prove  that  the  same  property,  nearly  four 
months  later,  was  worth  just  the  same  sum. 

We  deem  it  unnecessary  to  consider  the  other  questions 
in  the  case. 

For  the  reasons  given  the  judgment  must  be  reversed 
and  a  new  trial  ordered. 

In  this  opinion  the  other  judges  concurred. 


William  Nolan  vs.  The  New  York,  New  Haven  & 
Hartford  Railroad  Company. 

John  Nolan,  Administrator  of  Daniel  Nolan,  vs. 

The  same. 

The  question  of  negUgence  is  a  mixed  question  of  law  and  fact  Where 
the  court  requires  of  a  defendant  some  act  which  the  law  did  not 
require,  it  is  an  error  of  law  and  can  be  reviewed.  Where  the  court 
finds  that  the  defendant  failed  to  do  some  required  act,  it  is  a  finding 
of  fact  and  cannot  be  reviewed. 

A  railroad  company  should  always  be  vigilant  to  prevent  accidents,  bu 
owes  no  duty,  as  such,  to  run  its  trains  so  as  to  prevent  accidents  to 
persons  unnecessarily  and  unlawfully  on  its  tracks. 

But  the  law  requires  of  a  company  that  the  engineer  in  charge  of  a  train 
shall,  after  the  danger  of  an  accident  is  discovered,  do  aU  he  can  to 
prevent  it. 

A  railroad  company  is  not  bound,  in  the  absence  of  any  statutory  require- 
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ment,  to  fence  its  road  in  such  a  way  as  to  keep  children  from  getting 
upon  its  tracks. 

The  fact  that  a  child  is  bnt  seven  years  of  age  does  not  create  a  duty  to- 
wards him  on  the  part  of  the  company  that  would  not  otherwise  have 
existed.  Precautionary  measures,  having  for  their  object  the  protec- 
tion of  the  public,  must  as  a  rule  have  reference  to  all  classes  alike. 

Combined  facts  do  not  make  a  case  of  negligence  where  each  fact  by  itself 
does  not  involve  a  neglect  of  duty. 

The  care  which  a  plaintiff  must  have  exercised  to  be  free  from  the  imputa- 
tion of  contributory  negligence,  is  reasonable  care,  which  is  that  degree 
of  care  which  may  reasonably  be  expected  from  a  person  in  his  situa- 
tion. 

On  a  hearing  in  damages  after  demurrer  overruled,  in  a  suit  for  an  injury 
by  the  defendant's  negligence,  the  admission  of  the  demurrer  has  no 
effect  as  evidence,  but  exhausts  itself  in  throwing  upon  the  defendant 
the  burden  of  proving  that  he  was  not  guilty  of  negligence,  or  that  the 
plaintiff  was  guilty  of  contributory  negligence;  and  either  may  be 
shown  by  a  mere  preponderance  of  evidence,  the  question  standing,  as 
in  any  other  case,  upon  the  proof  alone. 

[Argued  October  30th— decided  December  14th,  1885.] 

Two  ACTIONS  for  injuries  from  the  negligence  of  the 
defendants  in  the  running  of  one  of  their  trains,  brought  to 
the  Superior  Court,  and  tried  together  to  the  jury  before 
Stoddard^  J. 

One  of  the  plaintiffs  was  William  Nolan,  who  was  seri- 
ously injured  by  being  struck  by  the  locomotive  of  the 
defendants'  train,  and  the  other  was  John  Nolan,  adminis- 
trator of  the  estate  of  Daniel  Nolan,  who  was  killed  by  the 
same  accident. 

The  defendant  demurred,  and  the  demurrer  was  over- 
ruled and  the  case  heard  in  damages  before  Stoddard^  J], 
who  made  a  finding  of  the  facts,  and  rendered  judgment  for 
$1,500  damages  in  the  case  of  William  Nolan,  and  for  only 
nominal  damages  in  the  case  of  Daniel  Nolan.  The  defend- 
ants appealed  to  this  court  in  the  former  case  and  the  plain- 
tiff in  the  latter.  The  facts  are  sufficiently  stated  in  the 
opinion. 

E.  8.  Sanford  and  M.  W.  Seymour^  for  the  defendants. 
1.  Negligence  is  a  mixed  question  of  law  and  fact.     The 
couii;  has  repeatedly  so  held.    Dimoch  v.  Town  of  Suffield^ 
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80  Conn.,  129;  Kniffht  v.  Go0dyear  Glove  Mar{f.  Co,,  88 
id.,  488;  Strou$e  v.  WhittUiey,  41  id.,  559;  Parker  v.  Union 
Woolen  Co.,  42  id.,  899 ;  Peck  v.  N.  York,  N.  Eav.  f  EarU 
ford  R.  R.  Co.^  50  id.,  879.  Negligence  is  a  failure  to  discharge 
a  legal  duty.  PhUa.  ^  Reading  R.  R,  Co.  v.  Eummell,  44 
Penn.  St.,  875;  Shearm.  &  Redf.  on  Neg.,  §  2;  Wharton  on 
Neg.,  §  1.  So  far  as  negligence  is  found  by  the  court  beO 
low,  the  question  can  be  reviewed  on  error  if  the  court  held  / 
the  defendant  to  a  duty  which  the  law  did  not  impose.  J 
2.  The  defendant  was  not  guilty  of  negligence  on  the 
facts  detailed  in  the  finding.  It  is  found  that  when  the 
danger  of  an  accident  was  discovered  everything  possible 
was  done  to  prevent  it.  Less  than  seven  seconds  before  the 
accident  the  engineer  saw  the  boys  start  to  run  down  from 
a  perfectly  safe  place  towards  the  engine.  The  defendant 
was  not  bound  to  so  fence  in  its  road  as  to  exclude  children  ; 
it  would  have  been  impracticable.  No  statute  requires  it, 
and  such  a  requirement  would  not  be  reasonable.  And  the 
defendant  was  not  bound  to  run  its  trains  slowly  along  this 
part  of  its  track,  in  which  the  public  had  no  right  of  pas- 
sage. It's  only  duty  was  not  to  act  with  recklessness  or 
gross  carelessness.  Blyth  v.  Topham,  Cro.  Jac,  158 ;  Terre 
Eaute^  ^c.  R.  R.  Co.  v.  Clark,  73  Ind.,  168 ;  Chicago,  Burl. 
jf  Quincy  R.  R.  Co.  v.  Earwood,  80  III.,  88 ;  Bemis  v.  Conn. 
^  Pass.  River  R.  R.  Co,,  42  Verm.,  875 ;  Grows  v.  Maine 
Central  R.  R.  Co.,  67  Maine,  100 ;  Sweeny  v.  Old  Colony 
R.  R.  Co.,  10  Allen,  872;  Johnson  v.  Boston  ^  Maine  R.  R, 
Co.,  125  Mass.,  75 ;  Morrissey  v.  Eastern  R.  R.  Co,,  126  id., 
377 ;  Wilds  v.  Eudson  River  R.  R.  Co.,  24  N.  York,  430 ; 
Bulger  v.  Albany  Ry.  Co.,  42  id.,  459 ;  Warner  v.  N.  York 
Central  R.  R.  Co.,  44  id.,  469;  McKenna  v.  K  York  Cen- 
tral R.  R.  Co.,  8  Daly,  804;  Phila.  ^  Reading  R.  R.  Co.  v. 
Eummell,  44  Penn.  St.,  875 ;  Gillespie  v.  McGowan,  100  id., 
144;  Maher  v.  At.  ^  Pacific  R.  R.  Co.,  64  Misso.,  267; 
Peck  V.  N.  York,  N.  Eav.  ^  EaHford  R.  R.  Co.,  50  Conn., 
392 ;  Lygo  v.  Newhold,  9  Exch.,  802 ;  Binks  v.  So.  Yorkshire 
Ry.  Co.,  8  Best  &  Smith,  244 ;  Singleton  v.  Eastern  Counties 
Ry.  Co.,  7  Com.  B.^  N.  S.,  287;  Eounsell  v.  Smith,  id.,  731. 
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The  law  does  not  require  any  one  to  presume  that  another 
may  be  negligent  or  a  wrong-doer.  Reeves  v.  DeLy  Lad.  ^ 
Western  B.  R.  Co.y  80  Penn.  St.,  454 ;  Brtyum  v.  Lynn,  81 
id.,  510. 

8.  The  age  of  the  boy  William  was  not  a  reason  why  he 
could  not  be  guilty  of  contributory  negligence.  Singleton 
V.  Eastern  Counties  Ry.  Co.,  7  Com.  B.,  N.  S.,  287 ;  Phila. 
^Reading  R.  R.  Co.  v.  ffummell,  44  Penn.  St.,  876.  If  he 
was  too  young  to  be  able,  as  matter  of  law,  to  contribute  to 
his  own  injury,  the  negligence  of  his  mother  in  sending  him 
across  the  track  and  in  allowing  him  to  play  about  the 
track,  was  in  law  his  negligence  and  will  prevent  a  recovery. 
Rartfield  v.  Roper,  21  Wend.,  615;  Wright  v.  Maiden  ^ 
Melrose  R.  R.  Co.,  4  Allen,  288 ;  Callahan  v.  Bean,  9  id., 
401 ;  JSwen  v.  Chicago  ^  N.  Western  R.  R. '  Co.,  88  Wis., 
613,  628. 

4.  The  court  did  not  apply  the  correct  rule  with  regard 
to  the  effect  of  the  demurrer  upon  the  question  of  the  neg- 
ligence of  the  defendant.  It  treated  the  admission  as  evi- 
dence in  the  case  and  as  such  to  be  overcome  by  the  defend- 
ant's evidence.  The  utmost  effect  of  it  was  to  put  upon 
the  defendant  the  burden  of  proof  upon  the  question 
whether  it  had  used  due  care.  Crane  v.  Eastern  Transpor- 
tation Line,  48  Conn.,  861. 

R.  E.  DeForest,  for  the  plaintiffs. 

1.  The  court  below  finds  that  William  Nolan  suffered 
injuries  to  the  extent  of  $1,500.  This  judgment  must  stand 
unless  the  court  can  see,  from  the  facts  found,  that  the 
defendant  was  free  from  negligence  or  the  plaintiff  guilty  of 
contributory  negligence.  The  admission  of  the  demurrer 
imposed  upon  the  defendant  the  burden  of  proving  one  or 
the  other  of  these  points.  Crane  v.  Eastern  Tran^ortation 
Line,  48  Conn.,  861.  It  would  not  be  enough  if  the  court 
had  not  found  negligence  in  the  defendant ;  there  must  be 
a  positive  finding,  or  a  necessary  legal  inference  from  the 
facts  found,  that  the  defendant  was  free  from  negligence  or 
the  plaintiff  guilty  of  it. 
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2,  The  court  has  not  found  any  such  fact,  and  this  court 
cannot,  upon  the  facts  found,  infer  as  matter  of  law  that 
the  defendant  was  not  guilty  of  negligence  or  that  the  plain- 
tiff was  guilty  of  contributory  negligence.  On  the  contrary 
the  facts  clearly  show  gross  and  even  criminal  negligence  in 
the  defendant  in  the  running  of  its  train.  In  the  case  of 
Daley  v.  Nor.  ^  War.  R.  R,  Co.,  26  Conn.,  591,  this  court  held 
that  it  was  negligence  in  the  defendant  to  run  a  train  at 
the  rate  of  from  five  to  eight  miles  an  hour  through  the  city 
of  Norwich,  twenty-five  years  ago,  when  it  was  a  compara- 
tively small  town,  and  that  on  a  right  of  way  completely 
walled  in,  and  where  no  general  and  customary  use  of  the 
track  by  the  traveling  public  was  shown.  "  Indeed,"  says 
the  court,  "we  think  that  locomotives  with  trains  of  cars  at- 
tached should  not  be  allowed  to  pass  through  the  inhabited 
parts  of  our  cities  with  such  force  or  speed  as  to  be  incapable 
of  immediate  and  absolute  control,  and  even  then  not  without 
special  care  to  see  that  the  track  is  all  clear  in  its  curves 
and  more  diflBcult  places."  At  the  place  of  the  accident 
the  defendant  had  laid  out  its  double  track  through  a  thickly 
settled  portion  of  a  city  of  thirty-five  thousand  inhabitants, 
immediately  between  and  adjoining  two  of  the  highways 
and  principal  thoroughfares  of  that  city,  and  over  these  tracks 
it  was  running  in  opposite  directions  at  least  fifty-two  trains 
of  cars  every  day.  Now,' a  single  train  of  cars  is,  of  itself  a 
highly  dangerous  thing,  however  slowly  it  may  be  moving, 
and  to  propel  it  at  the  most  moderate  speed  in  a  place  com- 
paratively unfrequented,  where  however  children  and  even 
adults  would  be  likely  to  come  in  unsafe  proximity  to  it, 
without  taking  every  precaution  that  human  foresight  and 
skill  could  suggest  and  provide  to  prevent  accident,  would 
upon  principles  of  the  common  law  be  condemned  as  action- 
able carelessness.  Lynch  v.  Nurdin^  1  Q.  B.,  29 ;  Clark  v. 
Chambers,  L.  R.,  3  Q.  B.  Div.,  889;  Railrdad  Co.  v.  Stouty 
17  Wall.,  657 ;  Johnson  v.  Hudson  River  R.  R.  Co.,  20  N- 
York,  65;  Hydraulic  Works  Co.  v.  Orr,  88  Penn.  St.,  382; 
Keefe  v.  Milw.  ^  St.  Paul  R.  R.  Co.,  21  Minn.,  207 ;  Whirled 
V.  Whiteman,  1  Head,  610 ;  Birge  v.  Gardiner,  19  Conn.  507. 
Vol.  ltii— 80 
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For  the  defendant  to  fence  its  tracks  at  the  place  of  the  acci- 
dent would  have  been  a  simple  and  inexpensive  precaution, 
and  upon  the  plainest  principles  of  the  common  law,  it  was 
its  obvious  duty ;  and  its  neglect  to  do  this,  in  the  absence 
of  any  statute,  would  have  been  culpable  negligence.  Pierce 
on  Railroads,  409;  Islell  v.  K  Fork  ^  N.  Haven  B.  R.  Co.^ 
27  Conn.,  393,  403 ;  Quimby  v.  Vermont  Central  B.  R.  Co., 
23  Verm.,  387 ;  Trow  v.  Vermont  Central  R.  R.  Co.,  24  id., 
487;  Kerwhacker  v.  Cleveland,  Col.  ^  Cin.  R.  R.  Co.,  3 
Ohio  St.,  199 ;  Smith  v.  Mlw.  ^  St.  Paul  R.  R.  Co.,  23 
Wis.,  186 ;  In  re  Rem.  ^  Saratoga  R.  R.  Co.,  4  Paige,  653. 
But  at  the  time  of  the  accident  a  statute  required  such 
fencing.  Gen.  Stats.,  p.  326,  sec.  42,  repealed  in  1881.  See 
Acts  of  1878,  ch.  51,  and  Acts  of  1881,  ch.  66.  In  defiance, 
therefore,  of  both  common  law  and  statutory  obligations 
the  defendant  left  its  tracks  so  running  through  this  popu- 
lous district,  entirely  unfenced,  and  with  no  barrier  what- 
ever separating  the  highway  from  the  tracks.  As  a  natural 
consequence  the  public  had  overlooked  the  distinction  be- 
tween the  railroad's  right  of  way  and  the  general  right  of 
way,  and  (in  the  language  of  the  finding)  "  all  parts  of  the 
right  of  way  of  the  defendant  company  lying  contiguously 
to  said  streets  were,  at  the  time  of  the  accident,  and  for 
many  years  prior  thereto  had  been,  very  largely  and  gener- 
ally used  by  the  public  for  passing  and  repassing  on  foot,  at 
pleasure,  in  all  directions.  But  this  was  not  all.  With  full 
knowledge  of  this  unfenced  condition  of  its  tracks  and  of 
this  public  use,  well  knowing  that,  at  all  hours  men,  women 
and  children  would  be  thronging  this  part  of  its  right  of 
way,  the  defendant  drives  its  engine  and  train  through  it  at 
the  rate  of  eighteen  miles  an  hour,  and  with  such  momen- 
tum that  it  could  not  be  stopped,  with  all  the  force  of  hand- 
brakes and  air-brakes,  until  it  had  gone  a  distance  of  nearly 
eight  hundred  feet.  Beyond  all  this,  the  defendant  had  so 
laid  its  tracks  and  arranged  the  running  and  meeting  of 
the  trains  at  this  point,  that  the  engineer  was  required  to 
be  on  the  other  side  of  the  engine,  and  actually,  on  the 
side  of  the  track  where  the  accident  happened,  there  was 
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no  lookout  whatever  to  avert  accident.  Moreover,  the 
fact  that  the  two  trains  met  here,  rendered  the  signals 
of  the  train  from  the  east  practically  useless.  If  all 
these  circumstances  combined  do  not  constitute  a  case  of 
negligence,  gross  and  criminal,  beyond  all  possibility  of  eva- 
sion or  excuse,  it  is  difiScult  to  imagine  what  negligence  is^ 
The  authorities  seem  to  agree  as  to  the  negligence  involved 
in  such  conduct.  Continental  Improvement  Co.  v.  Steady  95 
U.  S.  Reps.,  164 ;  New  Jersey  Railroad  ^  Transp.  Co.  v. 
West,  32  N.  Jer.  Law,  91 ;  Phila.  ^  Beading  B.  B.  Co.  v. 
Long,  75  Penn.  St.,  266 ;  Phila.  City  By.  Co,  v.  Hassard, 
id.,  867 ;  Penn,  B.  B.  Co.  v.  Letvis,  79  id.,  38 ;  Wilds  v. 
Hudson  Biver  B.  B.  Co.,  29  N.  York,  326 ;  Massoth  v.  Bel. 
^  Hudson  Canal  Co.,  64  id.,  524 ;  Cordell  v.  N.  York  Cen- 
tral B.  B.  Co.,  70  id.,  124 ;  Toledo,  ^c.  B.  B.  Co.  v.  Foster, 
48  111.,  418;  Kerr  v.  Forgue,  54  id.,  484;  Chicago  ^  Alton 
B.  B.  Co.  V.  Gregory,  58  id.,  226 ;  Toledo,  ^c.  B.  B.  Co,, 
71  id.,  846 ;  Chicago  ^  Alton  B.  B,  Co.  v.  Murray,  id.,  601 ; 
Chicago,  ^c.  B.  B,  Co.  v.  Becker,  84  id.,  484 ;  Wabash,  ^,c. 
B.  B.  Co.  V.  Heneks,  91  id.,  412. 

8.  Neither  of  the  plaintiffs  was  guilty  of  contributory 
negligence.  The  court  has  found  that  William  Nolan  was 
not,  and  this  is  conclusive  as  to  him,  as  the  court  finds  it  as 
a  fact  and  the  question  as  here  presented  is  one  of  fact. 
Beers  v.  Housatonic  B.  B.  Co.,  19  Conn.,  566;  Park  v. 
O'Brien,  23  id.,  846 ;  Brennan  v.  Fair  Haven  ^  Westville 
B.  B.  Co.,  45  id.,  284.  As  to  Daniel  the  court  finds  con- 
tributory negligence,  but  in  this  case  not  as  a  fact,  but  as  an 
inference  from  the  facts.  The  court  says :  "  I  am  of  opin- 
ion, and  therefore  find  upon  said  facts,  that  he  was  con- 
tributorily  negligent."  The  finding  may  therefore  be 
reviewed;  and  as  the  burden  of  proof  is  ou  the  defendant 
to  show  such  negligence,  the  court  is  to  reverse  the  judg- 
ment unless  the  facts  are  such  as  require  the  inference  that 
there  was  such  negligence.  So  far  from  this,  the  facts  show 
that  there  was  none.  It  clearly  is  not  negligence  for  a  child 
of  ten  years  to  be  so  near  a  railroad  track  as  to  be  struck  by 
the  engine.    And  it  clearly  does  not  constitute  negligence 
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for  a  child  or  indeed  any  person  to  be  upon  an  open  part  of 
the  track,  passed  over  by  the  public,  between  two  streets  of 
a  city,  even  if  technically  a  trespasser.  Birge  v.  Gardiner^ 
19  Conn.,  507 ;  Daley  v.  Nor.  ^  Wor.  B.  E.  Co.,  26  id., 
591 ;  Mell  v.  N.  York  ^  N.  Haven  R.  R.  Co.,  27  id.,  893 ; 
Woolf  V.  Chalker,  81  id.,  121 ;  Railroad  Co.  v.  Stout,  17 
Wall.,  657.  But  persons  passing  along  such  a  place  are  not 
to  be  regarded  as  even  technically  trespassers.  III.  Central 
R.  R.  Co.  v.  Hammer,  72  111.,  847 ;  Kay  v.  Penn.  R.  R.  Co,, 
65  Penn  St.,  269 ;  Penn.  R.  R.  Co.  v.  Lewis,  79  id.,  88 ; 
Dublin,  ^c.  Ry.  Co.  v.  Slattery,  L.  R.,  8  App.  Cas.,  1155. 

4.  But  the  youth  of  the  plaintifife  renders  it  impossible  for 
the  court  to  say,  as  matter  of  law,  that  they  were  negligent. 
The  rule  as  to  persons  of  mature  years  is  not  to  be  applied 
to  them.  It  is  a  question  wholly  of  fact  whether  such  chil- 
dren are,  in  the  particular  case,  of  suflBciently  mature  judg- 
ment to  use  ordinary  care,  and  whether  that  degree  of  care 
was  used  which  persons  of  that  age  would  ordinarily  exer- 
cise. Birge  v.  Gardiner,  19  Conn.,  507 ;  Daley  v.  Nor.  ^ 
Wor.  R.  R.  Co.,  26  id.,  591;  Brennan  v.  Fair  Haven 
^  Westville  R.  R.  Co.,  45  id.,  284 ;  Lovett  v.  Salem  ^  So. 
Danvers  R,  R.  Co.,  9  Allen,  557;  Lynch  v.  Smith,  104 
Mass.,  56 ;  Oldfield  v.  N.  York  ^  Harlem  R.  R.  Co.,  14  N. 
York,  814;  Drew  v.  Sixth  Av.  R.  R.  Co.,  26  id.,  51; 
O'Mara  v.  Hudson  River  R.  R.  Co.,  88  id.,  445;  Ihl  v. 
Forty-second  St.  R.  R.  Co.,  47  id.,  817 ;  TJiurber  v.  Harlem 
Bridge,  ^c.  R.  R.  Co.,  60  id.,  826 ;  Byrne  v.  N.  York  Cen- 
tral R.  R.  Co.,  88  id.,  620;  Bowling  v.  N.  York  Central  R. 
R.  Co.,  90  id.,  670;  Robinson  v.  (7one,  22  Verm.,  225;  Phil. 
^  Reading  R  R.  Co.  v.  Hassard,  75  Penn.  St.,  867 :  Kerr 
v.  Forgue,  54  111.,  484 ;  Chicago  ^  Alton  R.  R.  Co.  v.  Greg- 
ory, 58  id.,  226;  Same  v.  Murray,  71  id.,  601;  Same  v. 
Becker,  84  id.,  484 ;  Railroad  Co.  v.  Gladmen,  15  Wall., 
406 ;  Railroad  Co.  v.  Prout,  17  id.,  657 ;  Lynch  v.  Nurdin, 
1  Queen's  Bench,  29;  Bilbee  .v.  London,  ^c.  Ry^  Co.,  18 
Com.  B.,  N.  S.,  590. 

Cabpenteb,  J.    The  facts  common  to  both  cases  are 
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briefly  these : — Daniel  and  William  Nolan  were  childreii  of 
John  and  Mary  Nolan,  of  the  ages  oif  ten  and  seven  respec- 
tively, and  lived  with  their  parents  at  Bridgeport.  They 
were  ordinarily  intelligent,  and  had  the  use  of  all  their 
faculties.  £ast  Main  Street  in  Bridgeport  crosses,  the  de- 
fendant's double  track  railroad  at  nearly  right  angles.  East 
Washington  Street,  on  the  north  of  the  tracks,  for  about 
two  hundred  feet  west  of  the  crossing,  lies  alongside  of  the 
tracks,  while  Crescent  Avenue,  on  the  south  of  the  tracks, 
lies  alongside  for  a  much  greater  distance  westward.  West 
of  the  crossing  the  tracks  lie  nearly  level  with  the  surface 
of  Crescent  Avenue  for  the  entire  distance.  On  the  north, 
towards  East  Washington  Street,  there  rises  a  bank  which, 
at  the  place  of  the  accident,  was  about  five  and  one  half 
feet  high  above  the  railroad  gutter.  The  slope  of  the  bank 
is  wholly  within  the  limits  of  the  right  of  way  of  the  rail- 
road company,  that  right  extending  some  six  feet  further 
north  than  the  crest  of  the  bank.  The  crest  is  level  with 
the  surface  of  East  Washington  Street.  This  locality  is  a 
thickly  populated  district  of  the  city,  and  all  parts  of  the 
defendant's  right  of  way  lying  contiguously  to  these  streets 
were,  at  the  time  of  the  accident,  and  for  many  years  prior 
thereto  had  been,  very  largely  and  generally  used  by  the 
public  for  passing  and  repassing  on  foot  at  pleasure  and  in 
all  directions.  The  defendant  was  at  all  times  familiar  with 
such  use.  The  two  children  who  were  injured  had  lived  in 
this  vicinity  for  some  time,  and  were  familiar  with  this 
public  use  of  the  defendant's  right  of  way.  There  was  and 
had  been  no  fence  or  other  barrier  or  obstruction,  except 
the  bank  and  the  ordinary  railroad  gutter,  between  the 
railroad  tracks  and  the  street  and  avenue. 

The  place  of  the  accident  is  about  one  hundred  and  fifty 
feet  west  of  East  Main  Street  crossing.  On  the  16th  day 
of  October,  1880,  the  mother  sent  the  two  children  to  a 
drug  store  to  make  a  small  purchase,  directing  them  to 
hurry  home.  They  went  directly  to  the  store,  crossing  the 
railroad  at  East  Main  Street  crossing,  made  the  purchase, 
and  started  to  return  home*  when  their  attention  was  drawn 
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to  some  other  cliildren  a  little  west  of  the  drug  store  at  or 
near  the  crest  of  the  bank,  and  on  or  near  the  right  of  way 
of  the  defendant  Thereupon  they  crossed  the  street  and 
joined  the  other  children,  and  remained  standing  there  a 
minute  or  two,  doing  nothing  except  to  speak  to  the  chil- 
dren. At  this  time  the  express  train  from  New  York  was 
due,  and  came  from  the  west  on  the  south  track,  giving  the 
usual  signals.  ThjB  train  from  New  Haven  was  due,  and 
came  from  the  east  on  the  north  track.  The  rear  car  of 
the  east  bound  train  crossed  East.  Main  Street  as  the  engine 
of  the  west  bound  train  came  to  the  crossing.  It  is  found 
that  "the  attention  of  these  two  children  was  attracted 
and  fixed  upon  the  train  from  the  west,  and  just  after  it 
had  passed  the  place  of  the  accident  William  started  to  go 
home  diagonally  across  the  railroad  track  and  right  of  way, 
and  ran  down  the  slope  of  the  bank  towards  the  tracks. 
Daniel  immediately  followed  William,  running  down  the 
bank  but  a  little  to  the  east  of  William.  The  children  had 
not  quite  reached  the  north  rail  of  the  north  track  when 
the  piston  barrel  or  the  bunter  of  the  engine  of  the  train 
from  the  east  struck  Daniel,  inflicting  such  injuries  that  he 
died  from  the  effects  thereof  four  days  thereafter.  William 
was  struck  either  by  some  part  of  the  engine,  or  Daniel 
was,  by  force  of  the  blow  given  him,  thrown  violently 
against  him."  William  was  seriously  injured.  The  engineer 
of  the  train  from  New  Haven  gave  the  usual  signal,  and 
no  negligence  in  that  regard  is  complained  of. 

The  place  of  the  accident  was  not  at  any  regular  street 
crossing,  but  was  about  one  hundred  and  fifty  feet  west  of 
East  Main  Street.  There  is  a  considerable  curve  in  the 
tracks,  making  a  southerly  concave  easterly  from  the  place 
of  the  accident  for  some  six  hundred  or  more  feet. 

The  engineer,  as  he  approached  East  Main  Street  cross- 
ing, stepped  from  the  north  side  of  the  engine  over  to  the 
south  side  to  watch  the  crossing  for  persons  coming  from 
the  south,  as  his  engine  was  coming  to  and  about  to  cross 
the  highway,  just  as,  or  immediately  after,  the  rear  of  the 
train  from  New  York  was  passing  or  had  passed  over  the 
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crossing.  For  this  purpose  he  remained  on  the  south  side 
of  his  engine  until  he  got  to  the  crossing,  when  he  returned 
to  the  north  side,  and  then  saw  the  boys  running  down  the 
bank.  No  complaint  is  made  that  he  did  not  then  do  all 
that  was  possible  to  be  done  to  avoid  the  accident. 

The  finding  continues  as  follows : — "  I  find  that  neither 
of  the  children  had  his  attention  drawn  to  the  train  from 
New  Haven ;  they  did  not  see  or  hear  it  or  know  of  its 
approach  until  immediately  before  the  accident,  nor  until 
it  was  impossible  for  them  to  avoid  the  collision.  And  1 
am  not  able  to  find  whether  they  knew  of  the  approach  of 
the  train  from  New  Haven  until  they  were  struck." 

The  train  was  moving  about  eighteen  miles  an  hour.  At 
that  time  about  fifty-two  trains  passed  the  place  of  the  acci- 
dent during  each  twenty-four  hours. 

Upon  these  facts  the  court  below  held  that  the  defendant 
was  liable  to  Daniel  for  nominal  damages  only,  and  to 
William  for  substantial  damages.  The  plaintiff  appealed 
in  the  former  case,  and  the  defendant  in  the  latter. 

Two  questions  arise  in  each  case : — Was  the  defendant 
guilty  of  negligence  ?  Was  the  plaintiff  guilty  of  contribu- 
tory negligence  ?  The  court  below  held  that  the  defendant 
was  negligent ;  also  that  Daniel  was  guilty  of  contributory 
negligence,  and  that  William  was  not. 

The  finding  as  to  negligence,  so  far  as  it  is  a  question  of 
fact,  cannot  be  reviewed  by  this  court ;  so  far  as  it  is  a 
question  of  law  it  can  be.  It  becomes  important,  therefore, 
to  distinguish  between  law  and  fact.  So  far  as  the  defend- 
ant is  concerned,  negligence  may  be  defined  to  be  a  failure 
to  perform  some  act  required  by  law,  or  doing  the  act  in 
on  improper  manner.  The  law  determines  the  duty;  the 
evidence  shows  whether  the  duty  was  performed.  What 
duty  rested  upon  the  defendant  was  a  question  of  law; 
was  that  duty  properly  performed  was  a  question  of  fact. 
If  the  court  required  of  the  defendant  some  act  which 
the  law  did  not  require,  it  erred  in  a  matter  of  law,  and 
the  question  may  be  reviewed  by  this  court.  If  the  court 
simply  found  that  the  defendant  failed  to  do  some  required 
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act,  that  is  a  finding  of  fact,  and  cannot  be  reviewed.  The 
main  question  here  is  a  question  of  duty  and  not  a  ques* 
tion  of  performance,  and  is  therefore  a  question  of  law. 

It  would  have  simplified  the  case  somewhat  if  the  court 
had  told  us  the  specific  duty  or  duties  which  the  defendant 
failed  to  perform.  As  that  was  not  done,  we  are  required 
to  consider  the  several  duties  suggested  and  claimed  by 
counsel.  What  duty,  therefore,  did  the  law  impose  upon 
the  defendant  upon  these  facts? 

In  the  first  place,  it  required  the  engineer,  after  the 
position  of  the  boys  was  discovered,  to  do  all  that  could  be 
done  to  prevent  the  accident.  On  this  point  the  finding 
is  explicit :  "  As  soon  as  he  could,  the  engineer  gave  two 
or  three  sharp  whistle  sounds,  and  with  the  other  hand 
turned  on  the  air-brakes.  *  *  *  Everything  possible  was 
done  to  stop  the  train,  and  it  was  stopped  as  soon  as  it 
could  be.'* 

In  the  second  place,  it  is  claimed  that  the  train  should 
have  been  run  at  a  much  lower  rate  of  speed.  This  claim 
stated  in  another  form  is,  that  the  defendant  should  have 
run  its  passenger  train  at  this  point  very  slowly,  so  that  the 
public  might  safely  use  the  railroad  tracks  and  right  of 
way,  "  passing  and  repassing  on  foot  at  pleasure  and  in  all 
directions.'*  We  think  the  law  imposed  upon  it  no  such 
duty. 

In  the  third  place,  it  is  said  that  the  track  was  so  con- 
structed, and  the  arrangement  of  the  trains  was  such,  that 
the  attention  of  the  engineer  was  required  on  the  other 
side,  so  that  there  was  no  lookout  to  avert  accident  on  the 
side  of  the  track  where  the  accident  happened,  and  that 
this  was  negligence.  The  strength  of  this  argument  lies 
in  the  assumption  that  men,  women  and  children  had  a 
right  at  all  times  to  be  on  the  track  at  that  place,  and  that 
it  was  the  duty  of  the  defendant's  servants  and  employes  to 
be  upon  the  watch  and  run  its  trains  so  as  not  to  interfere 
with  the  exercise  of  that  right,  or  at  least  so  as  to  prevent 
accidents.  We  recognize  no  such  right  in  the  public,  and 
fail  to  discover  that  the  defendant  owed  any  such  duty. 
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At  the  East  Main  Street  crossing  people  had  a  right  to  pass 
and  repass,  and  the  engineer  might  well  anticipate  the 
possibility  of  their  being  about  to  do  so  as  the  train  ap- 
proached, and  to  be  on  the  watch  so  as  to  be  prepared 
instantly  to  do  everything  possible  to  prevent  a  collision. 
It  was  necessary  and  lawful  for  people  to  cross  the  railroad 
at  that  point,  using,  of  course,  due  care.  On  the  other 
hand  it  was  unnecessary  and  unlawful  for  any  one  to  be  on 
the  track  at  the  place  where  these  boys  were  injured.  The 
first  and  principal  duty  of  the  engineer  was  to  look  out  for 
people  at  the  regular  crossing.  Doubtless  some  attention 
is  due  to  possible  wrong-doers,  but  not  at  the  expense  of 
others.  An  engineer  must  be  diligent  to  see  that  the  track 
is  clear.  Due  diligence  depends  upon  the  circumstances  of 
each  case.  These  boys  came  suddenly  and  unexpectedly  in 
the  way  of  the  train.  It  does  not  appear  that  the  engineer 
could  have  discovered  that  they  would  do  so  any  sooner 
than  he  Aid.  There  seems  to  have  been  no  duty  neglected 
by  the  engineer ;  and  the  defendant  was  under  no  obliga- 
tion to  locate  its  tracks,  and  adjust  the  running  of  its 
trains,  so  as  to  make  it  safe  for  persons  unlawfully  to  tres- 
pass on  its  right  of  way. 

In  the  fourth  place,  it  is  insisted  that  the  defendant 
should  have  fenced  its  road.  It  is  difficult  to  see  how  a 
fence  could  have  been  constructed  at  such  a  place  so  as  to 
keep  boys  off  the  track.  No  ordinary  fence  is  much  of  an 
obstruction  to  an  active  boy,  and  the  track  must  necessarily 
be  open  at  the  street  crossings.  But  aside  from  this,  fences 
along  the  line  of  railways  are  required  not  to  protect  ra- 
tional, intelligent  beings,  but  animals  incapable  of  protect- 
ing themselves.  Reasonable  beings  are  not  supposed  to 
need  such  protection.  We  are  aware  of  no  instance  iu 
which  a  fence  is  required  by  statute  for  such  a  purpose. 
We  will  not  undertake  to  say  that  there  may  not  be  cases 
in  which  it  will  be  wise  for  the  legislature,  or  the  railroad 
commissioners,  under  the  general  police  powers  entrusted 
to  them,  to  require  fences  to  keep  heedless  and  unthinking 
persons  off  from  railroad  tracks ;  but  in  the  absence  of  such 
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regulations  we  are  not  prepared  to  say  that  in  this  case  it 
was  the  duty  of  the  defendant  to  have  constructed  a  fence. 

We  are  further  told  that  these  circumstances  combined 
**  constitute  a  case  of  negligence  gross  and  criminal."  But 
the  learned  counsel  has  not  told  us  just  what  duty  this 
combination  imposes  upon  the  defendant ;  and  we  are  at  a 
loss  to  know  what  duty  is  intended  other  than  those  we 
have  specifically  considered.  We  have  endeavored  to  show 
that  each  circumstance  is  in  itself  insufficient  to  raise  the 
particular  duty  named ;  and  we  are  of  the  opinion  that  the 
circumstances  do  not  supplement  each  other  so  as  to  raise 
any  one  of  the  alleged  duties.  The  rate  of  speed,  the 
arrangement  of  the  tracks,  the  meeting  of  trains,  and  the 
absence  of  a  fence,  are  not  circumstances  which  are  entitled 
to  much  more  weight  when  combined  than  when  taken 
singly;  and  so  far  as  they  do  strengthen  each  other  the 
same  fatal  vice  attaches,  namely,  that  the  supposed  duty 
has  for  its  sole  object  the  protection  of  wrong-doers,  or,  at 
least,  of  persons  who  have  no  excuse  for  being  in  the  way 
of  passing  trains. 

We  do  not  think  that  the  tender  age  (seven  years)  of  one 
of  these  plaintiffs  can  have  the  effect  to  raise  a  duty  where 
none  otherwise  existed.  The  supposed  duties  have  regard 
to  the  public  at  large,  and  can  not  well  exist  as  to  one  por- 
tion of  the  public  and  not  to  another  under  the  same  circum- 
stances. In  this  respect  children,  women  and  men  are  upon 
the  same  footing.  In  cases  where  certain  duties  exist  in- 
fants may  require  greater  care  than  adults,  or  a  different 
kind  of  care ;  but  precautionary  measures  having  for  their 
object  the  protection  of  the  public,  must,  as  a  rule,  have 
reference  to  all  classes  alike. 

Our  conclusion  is  that  the  facts  stated  disclose  no  duty 
which  the  defendant  owed  to  either  of  these  plaintiffs,  and 
which  was  neglected. 

We  have  thus  far  considered  the  case  irrespective  of  the 
pleadings.  The  demurrer  admits  a  cause  of  action.  In 
the  absence  of  proof  the  plaintiff  can  recover  nominal  dam- 
ages onJy.    But  when  the  proof  is  in  and  the  facts  are 
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found,  the  burden  of  proof  ceases  to  be  important,  and  the 
admission  of  the  demurrer  has  no  effect  except  to  carry 
nominal  damages  and  costs,  if  the  facts,  independent  of  the 
pleadings,  show  that  the  defendant  is  not  liable.  If  the 
plaintiff  recovers  substantial  damages  it  is  because  he  is 
entitled  to  them  on  the  facts. 

The  finding  as  to  the  defendant's  negligence  is  as  fol- 
lows:— "Taking  into  account  all  the  circumstances — the 
speed  of  the  train,  the  fact  of  meeting  another  train  at  the 
point  in  question  and  upon  this  curve  (which  required  the 
presence  of  the  engineer  temporarily  on  the  south  *side  of 
the  engine),  and.  at  or  near  the  crossing,  the  populous 
character  of  this  part 'of  the  city,  the  known  public  use  and 
unguarded  and  unfenoed  condition  of  the  tracks,  and  the 
other  facts  in  the  case,  I  cannot  find  from  the  evidence 
that  the  defendant  proved  as  a  matter  of  fact  that  there 
was  no  negligence  on  the  part  of  the  defendant."  It  will 
be  observed  that  the  court  was  careful  not  to  find  that  the 
plaintiff  proved  that  the  defendant  was  negligent.  Evi- 
dently in  this  state  of  things  the  court  regai*ded  the  ad- 
mission by  the  demurrer  as  entitling  the  plaintiff  to  full 
damages.  In  other  words,  the  admission  was  thrown  into 
the  scale  as  evidence,  which,  we  think,  was  an  erroneous 
use  of  it.  But  this  is  not  of  any  practical  importance  in 
this  case,  as,  for  the  reasons  stated,  we  think  that  the  facts 
show  that  the  defendant  omitted  no  duty. 

The  view  we  take  as  to  the  alleged  negligence  of  the  de- 
fendant would  seem  to  dispose  of  the  case  of  Daniel ;  but 
as  the  plaintiff  in  that  case  appealed,  and  as  the  question 
raised  and  discussed  relates  to  contributory  negligence,  it  is 
proper  that  we  should  say  a  few  words  on  that  question. 

The  court  finds  as  follows : — **  In  the  case  of  Daniel,  con- 
sidering his  age  and  capacity,  with  the  other  facts  in  the 
case,  I  am  of  the  opinion,  and  therefore  find  upon  and  from 
said  facts,  that  he  was  contributorily  negligent."  We  must 
regard  that  as  conclusively  determining  that  Daniel  was  in 
fact  negligent.  There  is  no  question  here  as  to  duty.  The 
legal  question  is  clear;  it  was  the  duty  of  the  plaintiffs 
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intestate — a  duty  which  in  some  sense  he  owed  to  the  de- 
fendant— to  use  ordinaiy  diligence  or  reasonable  care  to 
avoid  accident.  Whether  he  performed  that  duty  is  a  ques- 
tion of  fact,  and  was  properly  disposed  of  as  such.  There 
is  no  ground  for  saying  that  the  court  legally  erred  in  so 
holding.  Indeed,  assuming,  as  we  must,  that  all  the  material 
and  substantial  facts  are  correctly  presented  to  us,  we  do  not 
hesitate  to  say  that  the  question  was  properly  disposed  of. 

In  Beers  v.  ffousatonic  Railroad  Co.y  19  Conn.,  666,  this  . 
court,  quoting  from  the  English  cases,  laid  down  the  rule 
as  to  the  care  required  of  plaintiffs  in  such  cases,  as  follows : 
— "  It  must  be  ordinary  care,  which  means  '  that  degree  of 
care  which  may  reasonably  be  expected  from  a  person  in 
the  plaintiffs  situation,'  and  is  synonymous  with  reasonable 
care."  Apply  that  rule  to  the  case  at  bar.  Do  boys  ten 
years  of  age  ordinarily  run  against  a  locomotive,  in  motion, 
and  running  eighteen  miles  an  hour?  Is  that  what  may 
reasonably  be  expected  from  such  boys  in  the  situation  of 
the  plaintiff?  Was  that  reasonable  care?  On  the  con- 
trary, is  not  the  instinct  of  self-preservation  as  strong  at 
that  age  as  it  ever  is?  Do  they  not  sense  danger  of  this 
kind  as  quickly  and  act  as  promptly  to  avoid  harm  as  people 
generally  ? 

It  was  broad  daylight;  the  approaching  train  gave  the 
alarm ;  no  reason  appears  why  the  boy  could  not  see  and 
hear ;  and  yet,  by  some  strange  fatality,  he  does  not  heed  the 
warning,  but  rushes  on  until  struck  by  the  locomotive  and 
fatally  injured.  Such  conduct,  instead  of  being  ordinary, 
was  extraordinary;  instead  of  being  usual,  was  very  un- 
usual ;  instead  of  being  what  might  be  expected,  was  unex- 
pected and  surprising. 

We  are  not  at  liberty  to  follow  counsel  into  the  region  of 
speculation  for  the  purpose  of  finding  a  motive  which  will 
make  his  conduct  free  from  blame.  We  are  compelled  to 
take  the  facts  as  they  are  presented  to  us  in  the  record.  It 
is  a  sad  case,  and  appeals  powerfully  to  one's  sympathy,  but 
we  must  not  allow  it  to  be  an  occasion  of  injustice.    The 
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defendant  is  entitled  to  have  the  law  fairly  and  impartially 
administered. 

The  case  of  William  is  different.  The  court  says : — 
**  I  cannot  find  that  the  defendant  proved  that  in  attempt- 
ing to  cross  said  tracks,  when  ttnd  in  the  manner  he  did 
make  the  attempt,  the  child  did  anything  that  ordinary 
children  of  like  age,  capacity  and  prudence,  under  the  like 
circumstances,  would  not  ordinarily  do."  Taken  literally, 
the  court  required  of  the  defendant  something  which  the 
law  did  not  require ;  but  doubtless  the  usual  course  was 
taken ;  the  facts  were  shown  and  then  left  for  the  court  Jo 
say  whether  his  conduct  was  reasonable  care.  And  yet  it 
is  quite  possible  that  if  the  court  had  adopted  this  simple 
rule — ^Was  the  plain tiff*s  conduct  such  as  might  reasonably 
be  expected  from  one  in  his  circumstances?  the  result 
would  have  been  different. 

Again,  there  is  some  reason  for  thinking  that  the  court 
in  this  branch  of  the  case  also  used  the  admission  in  tbe 
pleadings  as  substantive  evidence  against  the  defendant — 
as  evidence  which  must  be  overcome,  or  the  plaintiff  would 
be  entitled  to  full  damages.  We  cannot  account  for  the 
peculiar  and  unusual  language  of  the  finding  upon  any 
other  theory.  If  the  supposition  is  correct,  we  think  the 
court  gave  an  effect  to  the  pleadings  not  warranted  by  law. 
We  repeat,  the  only  legitimate  effect  of  such  an  admission 
in  a  case  like  this  is  to  give  the  plaintiff  nominal  damages. 
Actual  damages  must  depend  upon  the  proof.  The  burden 
is  on  the  plaintiff  to  show  the  extent  of  the  damage.  When 
he  has  done  that  he  may  rest.  Then  it  is  competent  for  the 
defendant  to  show  that  the  actual  damage  is  less.  He  may 
also  reduce  the  damages  by  showing  no  negligence  in  him- 
self dr  contributory  negligence  in  the  plaintiff.  In  respect 
to  negligence  the  defendant  assumes  the  burden  of  proof; 
that  is  cast  upon  him  by  the  admission.  But  he  may  prove 
that  he  was  not  negligent  by  a  mere  preponderance  of 
proofs  and  the  preponderance  required  is  not  increased  by 
the  admission  in  the  pleadings.  The  question  stands  like 
any  other  question  in  any  other  case,  upon  the  proof  alone. 
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The  court,  however,  in  the  case  of  Daniel,  upon  precisely 
the  same  facts,  except  that  Daniel  was  three  years  older, 
found  contributory  negligence.  The  difference  in  the  age 
makes  the  difference  in  the  two  cases.  It  is  left  in  doubt 
whether  the  court  regarded  that  difference  as  presenting  a 
legal  question  or  a  question  of  fact.  If,  as  the  defendant 
contends,  the  judge  decided  it  as  a  legal  question,  we  think 
he  made  a  mistake.  But  perhaps  the  better  construction  is 
that  the  court  treated  the  tender  age  simply  as  evidence. 
If  so,  and  the  court  weighed  the  fact  with  the  other  evi- 
dence and  found  due  care,  we  cannot  disturb  the  judgment 
on  that  ground. 

The  conclusion  of  the  court  is,  that  the  court  below  erred 
in  holding  that  any  legal  duty  rested  upon  the  defendant 
which  was  omitted,  and  did  not  err  in  holding  that  Daniel 
was  guilty  of  contributory  negligence.  Consequently  the 
judgment  in  the  case  of  Daniel  is  affirmed,  and  in  the  case 
of  William  is  reversed. 

In  this  opinion  the  other  judges  concurred ;  except 
Beardsley,  J.,  who  dissented  in  the  case  of  William  No- 
lan, on  the  ground  that  upon  the  finding  the  question  of 
negligence  was  simply  one  of  fact,  which  was  properly  dis- 
posed of  by  the  court  below, 

[JV^ote.— Judge  Pabdeb  being  disqualified  by  interest,  Judge  Beards- 
let  of  the  Superior  Court  sat  in  his  place.] 


The  Saugatuck  Congregational  Society  v8.  The 
East  Saugatuck  School  District, 

The  declarations  of  a  party  in  favor  of  his  own  title,  are  not  admissible 

except  where  they  are  a  part  of  the  res  geatce. 
And  the  mere  absence  of  such  declarations  can  not  be  shown  by  the 

adverse  party  against  him. 

[Argued  Octobf  r  80th— decided  December  23d,  1885.  J 
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Action  to  recover  possession  of  real  estate ;  brought  to 
the  Court  of  Common  Pleas,  and  tried  to  the  court  before 
Sail,  J.  Pacts  found  and  judgment  rendered  for  the  de- 
fendant, and  appeal  by  the  plaintiff.  The  case  is  suffici- 
ently  stated  in  the  opinion. 

O.  Thompson  and  J.  S.  Perry^  for  the  appellant. 

D.  C.  BirdBaU  and  R.  JS.  DeForestj  with  whom  was  W, 
K.  Seeley^  for  the  appellee. 

Carpenter,  J.  From  a  carefal  analysis  of  the  facts  of 
this  case  it  appears  that  the  record  title  to  the  land  on 
which  the  school  house  stands  is  in  the  plaintiff.  The 
building  itself  was  constructed  and  paid  for  principally  by 
the  proprietors  of  the  academy  in  1804 — the  school  district 
contributing  to  the  funds  of  the  academy  the  sum  of  $127, 
being  the  avails  of  the  sale  of  the  old  school  house.  The 
equitable  title  to  the  building  therefore  seems  to  have  been 
originally  in  the  proprietors  of  the  academy,  and  is  now  in 
their  heirs  unless  one  of  the  parties  to  this  suit  has  acquired 
title  thereto  by  adverse  possession.  It  is  proper  to  remark, 
however,  that  the  controversy  relates  solely  to  the  upper 
room  in  the  building,  it  being  practically  conceded  that  the 
district  has  been  in  possession  of  the  lower  room  under  a 
claim  of  right  since  1807.  On  the  trial  both  parties  claimed 
title  to  the  upper  room  by  adverse  possession,  the  plaintiff 
claiming  partly  under  Miss  Leavenworth,  who  occupied 
the  room  for  a  private  school  from  1882  to  1876. 

The  following  quotations  from  the  record  will  serve  to 
show  what  the  questions  are  which  we  are  called  upon  to 
decide : — 

"During  the  trial  of  said  cause  the  plaintiff,  having 
offered  evidence  of  the  adverse  occupation  by  Miss  Leaven- 
worth and  others,  the  defendant,  for  the  purpose  of  charac- 
terizing such  occupation,  and  to  show  that  it  was  not  ad- 
verse to  the  defendant,  called  as  a  witness  Thomas  D. 
El  wood,  who  testified  that  he   had  taught  said  district 
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school  since  1864,  excepting  two  years,  and  the  defendant 
thereupon  asked  said  witness  the  following  question: — . 
*  During  that  period  did  you  ever  bear  that  the  Congrega- 
tional Society  pretended  to  have  any  claim  or  right  of 
ownership  of  the  building  and  grounds  occupied  by  the 
school  until  1888  ? '  The  plaintifiF  objected  to,  but  the  court 
admitted  the  question,  and  the  witness  answered — *I  never 
did,  in  any  shape  or  manner.' 

**  The  following  question  put  to  the  same  witness  was 
objected  to  by  the  plaintiff,  but  admitted  by  the  court: — 
'  What  did  Mr.  Hart  (the  pastor  before  referred  to)  say  to 
you,  if  anything,  respecting  the  necessity  of  the  district 
making  repairs  to  the  building?'  Ana.  *  Mr.  Hart  said  to 
me,  I  think  the  district  should  go  to  work  and  repair  that 
■  roof;  if  not,  you  will  have  to  have  an  umbrella  down  there 
before  long.' 

"  Of  the  defendant's  witness,  Charles  H.  Taylor,  who  tes- 
tified that  he  was  fifty-four  years  of  age,  and  had  resided  all 
his  life  in  Westport,  that  he  had  attended  Miss  Leaven- 
worth's school,  and  had  been  two  years  treasurer  and  six 
years  committee  of  the  district  prior  to  1883,  the  defendant 
asked  the  following  question,  which  was  received  against 
the  plaintiff's  objection: — 'During  all  that  time  did  you 
ever  hear  that  the  plaintiff  made  any  claim  of  right  of 
ownership  to  the  school  house  and  yard  until  last  year?' 
An8.  *  I  did  not.' 

"Against  the  objection  of  the  plaintiff  the  witness  fur- 
ther answered:  —  *I  never  heard  of  Miss  Leavenworth 
making  a  claim  of  ownership  until  the  record  of  this 
deed.'  "  (A  deed  from  Miss  Leavenworth  to  the  society  in 
December,  1882.) 

Similar  questions  were  put  to,  and  similar  answers  ob- 
tained from,  other  witnesses. 

It  is  diflScult  to  vindicate  the  reception  of  this  evidence. 
Possession  does  not  receive  its  adverse  character  from  the 
declarations  of  the  party  in  possession,  except  when  such 
declarations  may  be  regarded  as  res  gestcB.  The  mere  de- 
clarations of  a  party  can  not  be  admitted  in  his  own  favor. 
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It  follows  that  the  mere  absence  of  such  declarations  can 
not  be  shown  by  the  adverse  party  against  him.  A  party 
is  not  bound  to  make  public  proclamafion  that  he  holds 
adversely ;  therefore  whatever  he  says  or  omits  to  say  is  a 
matter  of  no  importance,  unlesp  he  speaks  against  his  in- 
terest, or  fails  to  speak  when  required  to  do  so.  The 
adverse  character  of  the  possession  is  ordinarily,  if  not 
always,  shown  by  the  facts  of  the  case,  and  not  from  loose 
and  casual  declarations.  Therefore  the  absence  of  such 
declarations  has  no  tendency  to  prove  that  the  possession  is 
not  adverse.  A  corporation  usually  speaks  by  its  agents 
authorized  to  speak  for  it,  and  through  its  votes  and  acts. 
Here  the  absence  of  rumor  in  the  community  is  allowed  to 
have  weight  in  the  judicial  scales.  It  is  not  merely  hearsay 
that  is  invoked,  but  it  is  the  absence  of  hearsay.  Equally 
objectionable  is  the  declaration  of  Mr.  Hart.  Being  no 
party  to  the  suit,  whatever  he  said  was  mere  hearsay. 

There  is  error  in  the  judgment,  and  it  is  reversed  and  a 
new  trial  ordered. 

In  this  opinion  the  other  judges  concurred. 


Daniel  S.  Sheehan  vs.  William  Sturges. 

The  reasonftbleness  of  the  pimishment  administered  by  a  school  teacher  to 

a  pnpU  is  purely  a  question  of  fact. 
A  school  teacher  has  a  right  to  require  ob^ence  to  reasonable  rules  and  a 

proper  submission  to  his  authority,  and  to  inflict  punishment  for  dis- 
obedience. 
In  the  absence  of  rules  established  by  the  school  board  or  other  proper 

authority,  the  teacher  has  a  right  to  make  all  necessary  and  proper 

rules  for  the  regulation  of  the  school. 
In  inflicting  corporal  punishment  the  teacher  must  be  governed,  as  to  the 

mode  and  severity  of  it,  by  the  nature  of  the  offense,  and  by  the  age, 

size,  and  physical  condition  of  the  pupil. 
Where  a  boy  has  been  habitually  refractory  and  disobedient  the  teacher  in 

punishing  him  for  a  particular  offense  may  take  into  consideration  his 

habitual  disobedience. 

Vol.  lhi — 31 
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And  it  is  not  necessary  that  he  should  inform  the  pupil  at  the  time  that  he 
is  punishing  him  for  his  past  as  well  as  present  misconduct. 

[Argued  November  8d— decided  November  24th,  1885.] 

Action  for  an  assault  and  battery ;  brought  to  the  Supe- 
rior Court,  and  tried  to  the  court  before  Beardsley^  Jl 
Facts  found  and  judgment  rendered  for  the  defendant,  and 
appeal  by  the  plaintiff.  The  case  is  suflBciently  stated  in 
the  opinion. 

J,  S.  Seymour^  for  the  appellant. 

J.  E.  Perry^  with  whom  was  7F.  JST.  Perry^  for  the  ap- 
pellee. 

Granger,  J.  This  is  a  complaint  for  an  assault  and  bat- 
tery. The  defense  is  that  the  plaintiff  was  at  the  time  a 
pupil  in  a  school  kept  by  the  defendant,  that  he  wilfully 
violated  the  reasonable  rules  of  the  school  and  disobeyed 
the  reasonQ,b1e  commands  of  the  defendant  as  his  teacher, 
and  that  for  this  misconduct  the  defendant  as  such  teacher 
whipped  him  in  a  reasonable  manner.  The  sole  controvei*sy 
upon  the  trial  was  as  to  the  reasonableness  of  th*  punish- 
ment inflicted.  The  court  found  that  "such  whipping  was 
not  unreasonable  or  excessive  and  was  fully  justified  by  the 
plaintiffs  misconduct  at  that  time." 

The  extent  and  reasonableness  of  the  punishment  admin- 
istered by  a  teacher  to  his  pupil,  is  purely  a  question  of 
fact.  This  is  too  well  settled  to  make  the  citation  of  au- 
thorities necessary.  The  finding  of  the  court  therefore  set- 
tles the  question  as  to  this,  unless  the  court  acted  upon 
improper  evidence. 

The  plaintiff  testified  as  a  witness  in  his  own  behalf,  and 
on  his  cross-examination  the  defendant,  against  the  objec- 
tion of  the  plaintiffs  counsel,  was  allowed  to  ask  him 
whether,  on  two  former  occasions,  both  of  them  more  than  a 
week  before  the  whipping  in  question,  he  had  not  assaulted 
the  teacher  while  he  was  chastising  him.    And  the  defend- 
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ant  afterwards,  in  his  testimony  in  his  own  behalf,  was 
allowed,  against  the  objection  of  the  plaintiff,  to  state  that 
the  plaintiff's  conduct  in  school  was  habitually  bad,  and  that 
on  two  former  occasions,  one  of  them  about  two  weeks  and 
the  other  seven  or  eight  days  before  the  whipping  in  question, 
the  plaintiff  had  assaulted  him  while  he  was  chastising  him. 

The  defendant  was  also  allowed,  on  the  plaintiff's  cross- 
examination,  against  objection,  to  inquire  of  him  whether 
he  had  not,  seven  or  eight  days  before  the  whipping  in  ques- 
tion, put  stones  in  his  pocket  and  declared  that  he  was 
going  to  attack  the  teacher  with  them.  The  plaintiff,  in 
answer  to  the  inquiry,  denied  that  he  had  done  so,  and  the 
defendant,  against  the  plaintiff's  objection,  was  allowed  to 
show  by  a  witness  that  the  plaintiff  had  so  done. 

The  defendant  did  not  inform  the  plaintiff  at  the  time  of 
the  whipping  that  he  was  punishing  him  for  his  past  and 
habitual  misconduct. 

We  think  the  court  committed  no  error  in  admitting  the 
inquiries  and  evidence.  The  right  of  the  schoolmaster  to 
require  obedience  to  reasonable  rules  and  a  proper  submis- 
sion to  his  authority,  and  to  inflict  corporal  punishment  for 
disobedience,  is  well  settled.  It  is  said  in  the  Encyclopedia 
of  Education,  edited  by  Kiddle  and  Schem,  page  189,  that 
"  the  school  codes  of  the  United  States  are  generally  silent 
in  regard  to  the  right  of  teachers  to  inflict  corporal  punish- 
ment; and  there  are  numerous  judicial  decisions  in  favor  of 
this  right.  By  English  and  American  law  a  parent  may 
correct  his  child  in  a  reasonable  manner,  and  the  teacher  is 
in  loco  parentis.^'  Citing  2  Kent  Com.,  203 ;  1  Black.  Com., 
458 ;  Commonwealth  v.  Randall^  4  Gray,  86 ;  State  v.  Pen- 
dergasty  2  Dev.  &  Batt.,  865 ;  Stevens  v.  Fassett^  27  Maine, 
280;  Lander  v.  Seaver,  82  Verm.,  128. 

As  incident  to  this  relationship  it  is  the  right  of  the 
teacher,  in  the  absence  of  rules  established  by  the  school 
board  or  other  proper  authority,  to  make  all  necessary  and 
proper  rules  for  the  good  conduct  and  order  of  the  school ; 
and  it  is  his  duty  to  see  that  order  is  maintained  and  the 
rules  observed.    And  if  any  scholar  violates  the  rules  and 
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disobeys  the  orders  of  the  teacher,  it  is  the  duty  of  the  lat- 
ter to  enforce  compliance,  and  to  that  end  it  may  be  neces- 
sary to  inflict  personal  chastisement,  as  without  it  he  might 
lose  all  control  of  the  school. 

In  inflicting  such  punishment  the  teacher  must  exercise 
sound  discretion  and  judgment,  and  must  adapt  it  not  only 
to  the  offense  but  to  the  offender.  Horace  Mann,  a  high 
authority  in  the  matter  of  schools,  says  of  corporal  punish- 
ment: "It  should  be  reserved  for  baser  faults.  It  is  a 
coarse  remedy,  and  should  be  employed  upon  the  coarse 
sins  of  our  animal  nature,  and  when  employed  at  all  should 
be  administered  in  strong  doses."  Of  course  the  teacher,  in 
inflicting  such  punishment,  must  not  exceed  the  bounds  of 
moderation.  No  precise  rule  can  be  laid  down  as  to  what 
shall  be  considered  excessive  or  unreasonable  punishment. 
Reeve's  Dom.  Rel.,  288.  Each  case  must  depend  upon  its 
own  circumstances.  In  Commonwealth  v.  Randall^  4  Gray, 
36,  it  is  held  that,  "in  inflicting  corporal  punishment,  a 
teacher  must  exercise  reasonable  judgment  and  discretion, 
and  be  governed  as  to  the  mode  and  severity  of  the  punish- 
ment by  the  nature  of  the  offense,  and  the  age,  size,  and 
apparent  powers  of  endurance  of  the  pupil."  And  we  think 
it  equally  clear  that  he  should  also  take  into  consideration 
the  mental  and  moral  qualities  of  the  pupil,  and,  as  indica- 
tive of  these,  his  general  behavior  in  school  and  his  attitude 
towards  his  teacher  become  proper  subjects  of  consideration. 

We  think  therefore  that  the  court  acted  properly  in  ad- 
mitting evidence  of  the  prior  and  habitual  misconduct  of  the 
plaintiff,  and  that  it  was  perfectly  proper  for  the  defendant, 
in  chastising  him,  to  consider  not  merely  the  immediate 
offense  which  had  called  for  the  punishment,  but  the  past 
offenses  that  aggravated  the  present  one,  and  showed  the 
plaintiff  to  have  been  habitually  refractory  and  disobedient. 
Nor  was  it  necessary  that  the  teacher  should,  at  the  time  of 
inflicting  the  punishment,  remind  the  pupil  of  his  past  and 
accumulating  offenses.  The  pupil  knew  them  well  enough, 
without  having  them  brought  freshly  to  his  notice. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 
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Waltbb  C.  Quintaed,  Tbeasueeb,  v8.  Chbistian 
Knoedler  and  another. 

A  person  is  ***  convicted  "  of  a  crime,  according  to  the  ordinary  use  of  that 
term,  when  he  has  been  found  guilty  by  a  jury  or  has  pleaded  guilty, 
although  there  has  been  no  sentence  or  judgment  by  the  court 

And  the  word  is  used  in  this  sense  in  the  act  of  1882  (Session  Laws  1882, 
ch.  107.  part  4,  sec  2),  which  provides  for  a  suit  on  the  bond  given  by 
a  person  licensed  to  sell  liquor,  whenever  such  person  has  been  con- 
victed of  a  violation  of  the  statute. 

[Argued  November  3d— decided  November  24th,  1885.] 

Action  on  a  bond  given  upon  a  license  granted  to  one  of 
the  defendants  to  sell  liquor,  to  secure  his  compliance  with 
the  law ;  brought  by  the  plaintiff,  as  treasurer  of  the  county, 
to  the  Court  of  Common  Pleas,  and  tried  to  the  court  be- 
fore -HaH,  J.  Facts  found  and  judgment  rendered  for  the 
plaintiff,  and  appeal  by  the  defendants.  The  case  is  fully 
stated  in  the  opinion. 

D.  B.  Lockwoody  for  the  appellants. 

A  verdict  of  guilty  without  a  judgment  is  not  a  convic- 
tion'. Wharton  8  Crim.  Ev.,  §§  489,  609;  1  Greenl.  Ev., 
§  375;  1  Hale  P.  C,  686;  BuUer's  N.  P.,  892;  Bex  v. 
Careinion^  8  East,  77;  Sutton  v.  Bishop^  4  Burr.,  2286; 
Lee  V.  G-a'mel^  Cowp.,  8 ;  Begina  v.  Ackroyd^  1  Car.  &  K., 
158;  Begina  v.  Hinks^  2  id.,  464;  Fitch  v.  Smallbrook^ 
Raym.,  82 ;  Ctishman  v.  Loker^  2  Mass.,  108 ;  Com.  v.  Gor- 
ham,  99  Mass.,  420;  Smith  v.  Com.,  14  Serg.  &  R.,  69; 
U.  States  V.  Dickinson,  2  McLean,  325 ;  Skinner  v.  Perot, 
1  Ashm.,  57 ;  People  v.  Serrick,  13  Johns.,  82 ;  People  v. 
Whipple,  9  Cowen,  707 ;  Pitts  v.  Pitts,  52  N.  York,  593 ; 
Schiffer  v.  Pruden,  64  id.,  47 ;  Blanfus  v.  The  People,  69 
id.,  107 ;  Dawley  v.  The  State,  4  Ind.,  128 ;  Faunce  v.  The 
People,  51  111.,  311.  The  attorney  for  the  state  has  a  right 
to  nolle  a  case  after  verdict  and  before  sentence.  Com.  v. 
Briggs,  7  Pick.,  177;  Com.  v.  Tuck,  20  id.,  366;  Com.Y. 
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JenlcB,  1  Gray,  490 ;  State  v.  Burhe,  88  Maine,  574 ;  State 
V.  Roe,  12  Verm.,  93. 

F.  L.  Holt,  for  the  appellee. 

LoOMis,  J.  The  complaint  seeks  to  recover  the  penalty 
named  in  a  bond,  dated  May  28th,  1883,  given  by  Knoedler, 
one  of  the  defendants,  as  a  licensed  liquor  dealer,  to  secure 
his  compliance  with  the  provisions  of  the  act  under  which 
his  license  was  granted. 

The  breach  of  the  bond  consisted  in  the  fact,  which  was 
established  by  proper  evidence,  that,  before  the  Superior 
Court  for  Fairfield  County,  at  its  February  term,  1884, 
upon  proper  information  and  proceedings,  Knoedler  was 
found  by  the  jury  guilty  of  keeping  open  on  Sunday  a  place 
where  it  was  reputed  that  intoxicating  liquors  were  sold 
contrary  to  the  statute.  After  the  verdict  the  attorney 
for  the  state  moved  that  the  court  pronounce  sentence 
against  the  defendant,  but  it  was  found  that  he  had  fled, 
and  thereupon  the  bond  was  called  and  forfeited,  but  no 
sentence  was  pronounced.  No  appeal  or  other  proceedings 
have  ever  been  taken  to  set  aside  the  verdict  or  for  a  new 
trial.  In  this  condition  of  things  the  plaintiff,  as  county 
treasurer,  instituted  this  suit,  pursuant  to  the  provisions  of 
section  2,  part  4,  of  the  act  of  1882,  (Session  Laws  1882, 
p.  181),  which  is  as  follows : — **  And  whenever  the  person 
so  licensed  shall  be  convicted  of  a  violation  of  any  of  the 
provisions  of  part  six  of  this  act,  and  no  appeal  is  pending, 
said  bond  shall  thereupon  become  forfeited,  and  the  treas- 
urer of  said  county  shall,  in  his  own  name,  institute  suit 
upon  said  bond  for  the  benefit  of  said  county,  and  upon  due 
proof  of  said  conviction  the  court  before  which  said  suit  is 
brought  shall  render  judgment  in  favor  of  said  treasurer  for 
the  entire  amount  of  said  bond,  with  costs.'' 

The  only  defense  was  that  no  sentence  was  rendered 
pursuant  to  the  verdict.  The  question  was  raised  in  two 
ways — by  objecting  to  the  record  of  the  Superior  Court 
offered  in  evidence  by  the  state,  and  by  claiming,  after  it 
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was  received,  that  no  breach  of  the  bond  was  shown ;  but 
the  question  for  review  is  one  and  the  same,  namely, 
whether  within  the  meaning  of  the  statute  there  could  be  a 
conviction  without  a  sentence  or  judgment  by  the  court. 
The  only  diflSculty  in  answering  this  question  arises  from 
the  fact  that  the  word  "conviction*' has  been  sometimes 
used  by  courts  as  including  the  final  judgment  of  the 
court,  but  that  such  is  not  the  ordinary  and  usual  meaning 
may  be  demonstrated  by  reference  to  numerous  authorities, 
which,  however,  we  do  not  deem  it  necessary  particularly 
to  cite.  The  principles  established  are  well  summarized 
by  Bishop  in  his  Treatise  on  Statutory  Crimes,  §  848,  as 
follows: — "The  word  'conviction'  ordinarily  signifies  the 
finding  of  the  jury  by  verdict  that  the  prisoner  is  guilty. 
When  it  is  said  there  has  been  a  conviction,  or  one  is  con- 
vict, the  meaning  usually  is,  not  that  sentence  has  been 
pronounced,  but  only  that  the  verdict  has  been  rendered. 
So  a  plea  of  guilty  by  the  defendant  constitutes  a  convic- 
tion of  him.  Lord  Coke  distinguishes  thus : — *  The  differ- 
ence between  a  man  attainted  and  convicted  is,  that  a  man 
is  said  to  be  convict  before  he  hath  judgment;  as  if  a  man 
be  convict  by  confession,  verdict  or  recreancy.  And  when 
he  hath  his  judgment  upon  the  verdict,  confession  or  recre- 
ancy, or  upon  outlawry  or  abjuration,  then  he  is  said  to  be 
attaint.'  Yet  the  word  'conviction,'  when  it  stands  in  such 
a  connection  with  other  words  as  to  indicate  a  secondary  or 
unuiual  meaning^  sometimes  denotes  the  final  judgment  of 
the  court."  See  also  the  definition  of  the  word  as  found  in 
the  law  dictionaries  of  Jacobs,  Wharton  and  Burrill. 

In  Commonwealth  v.  Loekwood^  109  Mass.,  328,  the  de- 
fendant was  tried  upon  an  indictment  for  cheating  by  false 
pretences,  and  the  jury  returned  a  verdict  of  guilty,  but 
exceptions  were  taken  to  the  rulings  of  the  presiding  judge 
and  no  sentence  was  pronounced.  While  the  exceptions 
were  pending,  the  governor,  with  the  advice  of  the  council, 
granted  the  defendant  a  pardon.  But  the  constitution  of 
that  state  commits  to  the  governor  and  council  the  pardon- 
ing power  under  this  limitation :  "  but  no  charter  of  pardon 
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granted  by  the  governor,  with  the  advice  of  the  counciU 
before  conviction^  shall  avail  the  party  pleading  the  same." 
The  accused  did  not  pursue  his  exceptions,  but  filed  his 
charter  of  pardon  in  bar.  To  this  the  district  attorney 
replied  that  the  pardon  was  null  and  void  under  the  consti- 
tutional provision  referred  to,  in  that  it  had  been  granted 
before  conviction.  The  court  held,  in  a  very  elaborate 
opinion  by  Gray,  J.,  that  the  term  "conviction,"  as  used 
in  the  constitution,  should  be  construed  in  its  usual  and 
ordinary  sense,  and  that  it  did  not  include  the  sentence  of 
judgment.  '  It  will  be  observed  that  the  court  held  the 
verdict  of  guilty  by  the  jury  a  conviction,  notwithstanding 
the  pendency  of  exceptions,  which,  if  pursued,  might  have 
set  the  verdict  aside.  In  our  statute  the  pendency  of  an 
appeal  is  provided  for.  It  prevents  a  suit  on  the  bond.  If 
this  provision  has  any  effect,  it  would  seem  to  make  the 
reason  for  the  construction  we  have  given  stronger  rather 
than  weaker,  inasmuch  as  it  involves  an  implication  that 
the  omission  of  such  a  provision  might  have  made  the  de- 
fendant liable  notwithstanding  an  appeal.  There  was  here 
not  only  no  appeal,  but  no  possibility  of  one. 

If  now  we  pass  from  the  most  approved  legal  definitions 
of  the  term  under  consideration  and  seek  what  light  we  may 
from  the  actual  use  of  the  same  word  in  other  statutes,  we 
are  confident  that  nothing  can  be  found  to  militate  against 
the  definition  assumed.  In  a  large  majority  of  instances 
where  it  is  used,  it  manifestly  refers  to  a  finding  of  the 
party  guilty  by  verdict  or  plea  of  guilty,  and  not  to  a 
sentence  in  addition. 

Our  conclusion  therefore  is  that  the  verdict  was  a  con- 
viction, and  there  being  no  appeal  or  ulterior  procwBedings 
of  any  kind  pending  to  set  aside  the  verdict,  there  was  a 
breach  of  the  bond  in  suit. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Elliot  M.  Bbabdsley,  Executor,  vs.  The  Selectmen    j^SSl 
OP  Bbidgepobt  and  others.  ct  ^ 

A  testator  gave  his  wife  the  use  for  life  or  widowhood  of  his  entire  estate.      ®^  *** 
By  a  codicil  he  gave  $1,000  e^ch  to  two  charitable  societies.    Held  that 
the  latter  bequests  were  not  subject  to  the  life  estate  of  the  wife,  but 
were  to  be  paid  at  the  usual  time. 

The  testator  directed  that  after  his  wife's  marriage  or  death  his  whole 
estate  should  "be  used  at  discretion  by  the  acting  selectmen  of  B  for 
the  special  benefit  of  the  worthy,  deserving,  poor,  white,  American, 
Protestant,  Democratic  widows  and  orphans,  residing  in  B,  until  all 
is  expended.*'    Held  not  to  be  void  for  uncertainty. 

The  question  in  such  a  case  is,  not  whether  tiiere  are  not  many  persons 
concerning  whom  there  must  be  doubts  as  to  their  meeting  the  require- 
ments of  the  bequest,  but  whether  there  are  not  many  concerning 
whom  there  can  be  no  doubt  as  to  their  meeting  them  all. 

The  persons  holding  the  office  of  selectmen  of  B  were  joint  trustees,  in 
perpetual  succession,  clothed  with  power  and  placed  under  obligation 
to  select  beneficiaries  from  the  classes  specified  and  apply  either  the 
income  or  the  principal  of  the  fund,  at  their  discretion,  for  their  relief. 

[Argued  November  4th— decided  November  24th,  1885.] 

Suit  by  an  executor,  for  advice  as  to  the  construction 
and  validity  of  certain  bequests  in  a  will  and  codicil; 
brought  to  the  Superior  Court. 

The  will  in  question  was  that  of  Aaron  Summers,  of 
Bridgeport,  Conn.,  who  died  in  April,  1884.  It  was  dated 
March  16th,  1881,  and  was  as  follows : 

"  I,  Aaron  Summers,  of  Bridgeport,  do  will  and  bequeath 
the  use  of  my  whole  estate,  both  personal  and  real,  after  my 
just  debts  and  funeral  charges  are  paid,  to  my  wife,  Anna 
Maria,  while  she  remains  my  widow.  After  her  second 
marriage,  if  it  should  ever  occur,  or  her  decease,  I  will  the 
whole  of  my  estate,  both  personal  and  real,  to  be  disposed 
of  within  a  reasonable  time  after  my  decease  and  hers 
(meaning  my  wife)  by  my  executor,  and  deposited  in  some 
safe  banking  institution  or  institutions  in  the  town  of 
Bridgeport,  or  within  the  state  of  Connecticut,  to  be  used 
discretionary  by  the  acting  selectmen  of  said  Bridgeport, 
for  the  special  benefit  of  the  worthy,  deserving,  poor,  white, 
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American,  Protestant,  Democratic  widows  and  orphans 
residing  in  the  town  of  Bridgeport,  until  all  is  expended. 
I  also  will  that  not  one  of  my  connections  shall  have  a  dol- 
lar; also  not  one  of  my  wife's  connections  shall  have  a 
dollar,  but  strictly  among  those  entirely  disconnected,  as 
mentioned  in  this  will.    No  partiality  to  friends.'* 

On  the  18th  of  October,  1882,  the  testator  executed  the 
following  codicil  to  his  will : 

^^I,  Aaron  Summers,  being  still  of  sound  and  disposing 
mind  and  memory,  and  desiring  in  some  respects  to  change 
my  last  will,  dated  March  16th,  1881,  do  hereby  make,  pub- 
lish and  declare  the  following  as  a  codicil  to  said  last  will, 
in  manner  and  form  following,  to  wit : 

"  Firsts  I  give  and  bequeath  unto  the  Bridgeport  Protes- 
tant Orphan  Asylum  of  Bridgeport,  Conn.,  the  sum  of  one 
thousand  dollars,  to  be  used  for  the  general  purposes  of  said 
asylum. 

"  Second^  I  give  and  bequeath  unto  The  Bridgeport  Hos- 
pital the  sum  of  one  thousand  dollars,  to  be  used  for  the 
general  purposes  of  said  hospital. 

"  I  hereby  revoke  and  annul  any  and  all  parts  of  my  said 
will  which  are  inconsistent  with  this  codicil,  but  the  remain- 
der of  said  will  I  hereby  distinctly  re-afiSrm  and  publish." 

The  case  was  reserved  for  the  advice  of  this  court. 

B.  C.  Ambevy  for  the  executor. 

J.  A.  Joyce,  for  the  selectmen  of  Bridgeport. 

J.  J*.  Bose,  for  the  Bridgeport  Hospital. 

JET.  S.  Sanford,  for  the  Bridgeport  Orphan  Asylum. 

J.  C.  Chamberlain,  for  the  widow. 

X.  Wamevy  for  the  heirs  at  law. 

Pabdee,  J. — By  his  will  as  originally  made  Aaron  Sum- 
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mers  gave  to  his  wife  the  use  of  his  entire  estate  during 
life  or  widowhood;  by  the  codicil  he  gave  $1,000  to  the 
Bridgeport  Protestant  Orphan  Asylum  and  $1,000  to  the 
Bridgeport  Hospital.  The  claim  of  the  widow  is,  that  she 
is  to  have  the  use  for  life  of  the  entire  estate  and  that 
neither  of  these  legacies  is  payable  until  after  her  death. 
But  the  office  of  this  codicil  is  to  change  what  had  been  writ- 
ten before ;  it  is  the  latest  and  controlling  expression  of  the 
testator's  wish.  The  bequests  thereby  made  are  absolute  in 
terms ;  as  perfectly  so  as  is  the  devise  of  the  life  use  to  the 
wife  in  the  will.  The  expressions  are  all  free  from  ambig- 
uity ;  all  express  a  legal  intent  in  legal  language ;  and  in 
them  the  rules  of  law  require  us  to  find  the  precise  extent 
of  the  change  intended  by  the  testator.  These  legacies  are 
therefore  payable  at  the  usual  time. 

Subject  to  the  use  for  life  by  his  wife  and  to  diminution 
by  certain  legacies,  the  testator  disposes  of  his  estate  as  fol- 
lows :  "  To  be  used  discretionary  by  the  acting  selectmen 
of  said  Bridgeport  for  the  special  benefit  of  the  worthy, 
deserving,  poor,  white,  American,  Protestant,  Democratic 
widows  and  orphans  residing  in  the  town  of  Bridgeport, 
Connecticut,  until  all  is  expended." 

It  is  the  claim  of  the  heirs  at  law  that  this  bequest  is  void 
for  uncertainty  as  to  the  persons  composing  the  class  to  be 
benefited,  and  they  have  pressed  upon  our  attention  the 
doubts  and  difficulties  which  will  beset  the  trustees  when- 
ever they  shall  attempt  to  select  the  beneficiaries.  But  not- 
withstanding the  accumulation  of  adjectives  the  bequest  is 
within  our  statute  of  charitable  uses  as  interpreted  by  this 
court ;  for  it  is  to  be  borne  in  mind  that  the  question  before 
us  is  not — are  there  not  many  persons  concerning  whom 
th^re  must  be  doubts  whether  they  can  meet  some  of  the 
requirements  of  the  testator  ?  but  it  is,  are  there  not  many 
concerning  whom  no  doubt  can  exist  that  they  are  able  to 
meet  them  all  ?  Each  one  of  the  adjectives  is  of  common 
use  and  has  as  definite  and  precise  a  meaning  as  have  most 
words  in  the  language.  Of  course  there  are  all  grades  of 
character  and  of  pecuniary  condition,  and   all  shades  of 
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color ;  of  course  men  may  profess  the  Protestant  faith  and 
worship  after  its  forms ;  may  advocate  the  principles  of  the 
Democratic  party  and  vote  'for  its  candidates,  and  yet  at 
heart  accept  neither.  But,  notwithstanding  all  this,  men 
are  constantly  deciding  and  acting,  in  matters  which  con- 
cern both  property  and  person,  upon  the  belief  that  they  will 
not  be  misunderstood  when  they  use  adjectives  like  these 
under  consideration.  The  business  of  the  world  will  not, 
cannot,  wait  until  every  word  shall  become  mathematically 
precise. 

The  office  of  selectmen  is  continuous  by  law.  The  per- 
sons from  time  to  time  constituting  the  board  of  selectmen 
of  the  town  of  Bridgeport  are  joint  trustees  in  perpetual 
succession,  clothed  with  power  and  placed  under  obligation 
to  select  beneficiaries  from  the  classes  specified  by  the  tes- 
tator and  apply  either  the  interest  or  the  principal  of  the 
fund  to  the  relief  of  their  necessities  at  discretion. 

The  beneficiaries  must  be  "poor."  This  word  as  used 
by  the  testator  includes  those  who  have  exhausted  all 
means  of  support  and  are  in  a  condition  to  require  public 
aid  for  the  supply  of  their  necessities ;  certainly  it  includes 
those  who  as  paupers  are  receiving  such  aid,  and  therefore, 
beyond  all  question  within  the  statute. 

They  must  be  "worthy  and  deserving."  In  White  v. 
Fisk^  22  Conn.,  31,  the  descriptive  adjective  was  "pious;" 
in  Treat^s  Appeal  from  Probate^  30  Conn.,  113,  this  court 
said  of  the  will  under  consideration  in  White  v.  Fisk^  that 
the  testator  "  had  provided  in  his  will  no  way  of  selecting 
the  beneficiaries  from  a  class,  and  the  court  held  that  they 
could  not,  even  as  a  court  of  equity,  do  it  for  him.  Had 
that  power  been  given  to  his  executors  or  trustees  the  clause 
in  the  will  would  have  been  sustained."  To  determine  that 
one  is  "  worthy  and  deserving,"  is  no  more  difficult  than  to 
determine  that  he  is  "  pious." 

They  must  be  "  white."  In  Treat^s  Appeal  from  Probate 
just  referred  to,  they  were  "  Indians  and  Africans,"  and  the 
bequest  was  sustained.  It  is  as  difficult  to  declare  of  a 
person  that  he  has  color  as  that  he  has  none.    For  many 
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years  by  the  •constitution  of  this  state  only  white  men  were 
permitted  to  vote ;  if  the  word  has  in  the  general  mind  a 
meaning  so  sharply  defined  that  it  can  be  put  to  a  use  so 
practical  and  so  important,  we  think  it  may  well  support  a 
charitable  bequest. 

They  must  be  "American."  In  the  general  mind  this 
adjectiye  now  describes  the  descendants  of  Europeans  born 
in  America,  and  is  applied  especially  to  the  inhabitants  of 
the  United  States ;  persons  quite  as  easily  distinguished 
as  Indians  and  Africans. 

They  must  be  "Protestant."  This  adjective  was  defined 
and  declared  capable  of  sustaining  a  charitable  bequest  by 
this  court  in  Tappan'8  Appeal  from  Probate^  52  Conn.,  412. 

They  must  be  "  Democratic."  It  is  a  matter  of  common 
knowledge  that  there  is  a  political  party  known  as  the 
Democratic  party,  to  which  a  large  portion  of  the  voters  in 
every  one  of  the  United  States  adhere ;  which  they  support 
by  speech  and  act — by  advocating  its  principles  and  voting 
for  its  candidates  for  office ;  and  that  the  determination  of 
the  question  as  to  what  persons  and  principles  shall  be  in 
the  ascendant  in  government  for  the  time  being  depends 
upon  the  belief  of  the  voter  that  the  speech  and  the  act  of 
the  candidate  are  true  indexes  of  his  opinion.  The  trus- 
tees are  to  inquire  and  decide  concerning  a  given  man 
whether  they  believe  that  he  adhered  to  and  supported  the 
principles  of  the  Democratic  party ;  and  they  may  well  rest 
upon  reasons  which  are  sufficient  to  control  the  general 
mind  of  voters  in  a  matter  of  the  highest  importance. 

They  may  be  "orphans."  This  word  desci'ibes  a  child 
who  has  lost  one  or  both  of  its  parents.  He  may  be  ex- 
tremely young  and  so  of  course  without  character,  religious 
belief,  or  political  principles,  and  as  by  law  neither  women 
nor  children  vote,  so  in  the  common  speech  neither  are  said 
to  have  democratic  or  other  political  principles.  Therefore 
it  must  be  determined  to  have  been  the  intent  of  the  testa- 
tor, as  to  an  orphan  not  of  sufficient  age  to  have  acquired  a 
character,  that  he  should  have  been  born  of  white,  American 
and  Protestant  parents,  of  a  Democratic  father,  and  be  des- 
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titute;  and  as  to  a  widow,  that  she  should  be  worthy, 
deserviDg,  poor,  white,  American,  Protestant,  and  have  had 
a  Democratic  husband. 

I'he  Superior  Court  is  advised  that  the  bequest  for  **  the 
special  benefit  of  the  worthy,  deserving,  poor,  white,  Ameri- 
can, Protestant,  Democratic  widows  and  orphans  residing 
in  the  town  of  Bridgeport,  Connecticut,"  is  valid ;  and  that 
the  legacies  by  the  codicil  to  the  Bridgeport  Protestant  Or- 
phan Asylum  and  to  the  Bridgeport  Hospital  are  payable  at 
the  expiration  of  one  year  from  the  death  of  the  testator. 

In  this  opinion  the  other  judges  concurred. 


Elias  Messer  vs.  Alexander  Wildman  asd  others. 

An  alteration  of  a  public  street  in  a  borough  was  laid  out  by  the  authori- 
ties of  the  borough,and  an  appeal  was  taken  by  one  of  the  land  own- 
ers for  a  re-assessment  of  his  damages.  While  this  appeal  was  pending 
the  borough  voted  to  accept  the  lay-out  of  the  alteration.  Held  that 
its  action  was  not  Invalidated  by  the  pendency  of  the  appeal,  and  that 
by  its  acceptance  the  alteration  became  legally  established. 

I  Argued  November  4th— decided  November  13th,  1885.  | 

Action  for  wrongfully  entering  upon  the  plaintiflTs  land 
and  removing  fences  thereon ;  brought,  by  appeal  from  the 
judgment  of  a  justice  of  the  peace,  to  the  Court  of  Com- 
mon Pleas.  The  defense  was  that  the  land  upon  which  the 
defendants  entered  was  a  legal  highway  of  the  borough  of 
Danbury,  and  that  the  fences  removed  were  obstructions 
which  the  plaintiff  had  placed  across  a  part  of  the  highway 
and  which  the  borough  had  voted  to  have  removed ;  and 
that  the  acts  of  the  defendants  were  done  by  order  of  the 
warden  and  burgesses  of  the  borough.  The  case  was  tried 
to  the  jury  before  Hall,  J.  Verdict  for  the  defendants,  and 
appeal  by  the  plaintiff.  The  case  is  sufficiently  stated  in 
the  opinion. 
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W.  F.  Tat/lor  and  JT.  W.  Taylor^  for  the  appellant. 

L.  D.  JBrewsteVj  for  the  appellees. 

Pabk,  C.  J.  It  appears  in  this  case  that  the  locus  in  quo 
lies  within  the  limits  of  a  lay-out  by  the  warden  and  bur- 
gesses of  the  borough  of  Danbury  of  an  alteration  of  White 
and  Canal  streets  within  the  borough;  which  alteration  was 
subsequently  formally  accepted  by  the  borough,  at  a  special 
meeting  duly  warned  and  held. 

All  this  was  done  previously  to  the  commission  of  the 
acts  complained  of  by  the  plaintiff;  and  the  only  question 
is— did  the  laj^-out  and  its  acceptance  constitute  the  altera- 
tion a  part  of  the  public  streets.  If  it  did,  then  the  plain- 
tiff has  no  cause  to  complain,  and  the  court  below  com- 
mitted no  error  in  so  holding ;  if  it  did  not,  then  there  is 
error,  and  the  judgment  must  be  reversed. 

It  appears  that  the  warden  and  burgesses  appraised  no 
damages  for  the  lands  taken  for  the  alteration,  on  the  ground 
that  the  benefits  resulting  to  the  ownei-s  respectively  would 
be  greater  than  their  damages ;  and  that  one  of  the  owners 
had  appealed  to  a  judge  of  the  Superior  Court  for  a  re- 
assessment of  his  damages ;  which  appeal  was  pending  when 
the  acts  were  committed  of  which  the  plaintiff  complains. 

The  plaintiff  insists  that  the  appeal  stayed  all  proceedings 
till  it  should  be  determined,  and  that  therefore  the  action 
of  the  borough  in  accepting  the  lay-out  of  the  alteration 
was  void. 

There  is  nothing  substantial  in  this  claim.  The  appeal 
called  in  question  only  the  damages  of  the  appellant. 
Whether  those  damages  were  one  sum  or  another,  was  a 
matter  that  the  plaintiff  and  all  others  had  no  concern  with. 

It  is  true  that  the  inhabitants  of  the  borough  might  have 
delayed  their  action  in  accepting  the  lay-out  till  the  appeal 
had  been  determined,  had  they  felt  so  disposed.  But  they 
saw  fit  to  accept  it  during  its  pendency ;  and  they  were 
bound  by  this  action,  as  much  as  they  would  have  been  had 
they  waited  for  the  determination  of  the  appeal ;  the  only 
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difference  being  that,  up  to  the  acceptance,  the  borough 
could  have  abandoned  the  attempted  improvement,  which 
afterwards  was  not  in  their  power,  and  therefore  they  would 
have  had  a  longer  time  for  consideration  of  the  question  of 
abandonment  in  one  case  than  in  the  other. 

But  it  is  said  that  the  plaintiff,  like  the  others,  was  as- 
sessed no  damages  on  the  ground  that  his  benefits  from  the 
alteration  would  be  greater  than  his  damages,  and  that  such 
benefit  could  result  only  from  the  whole  alteration  being 
made. 

This  is  true.  But  the  appeal  does  not,  and  could  not, 
prevent  the  whole  alteration  from  being  made.  It  only 
calls  in  question  the  appellant's  damages,  as  we  have  seen. 
The  borough  is  now  bound  to  make  the  alteration,  whether 
the  appellant's  damages  are  one  sum  or  another. 

The  remaining  points  made  by  the  plaintiff  are  clearly 
untenable,  and  require  no  discussion. 

There  is  no  error  in  the  judgment. 

In  this  opinion  the  other  judges  concurred. 


53    496  >   •■»  » 

57    5I4| 

Edgar  A.  Benedict  and  others  vs.  David  Pearce 

AND  Wife. 

A  husband,  without  the  knowledge  of  his  wife,  submitted  to  arbitration  a 
question  as  to  a  boundary  line  of  her  land.  Held  that  she  could  not 
be  affected  by  the  award. 

In  a  suit  against  the  husband  and  wife,  involviuf;  the  question  of  the  true 
line,  the  award  was  offered  in  evidence  against  both,  and  provisionally 
admitted  by  the  court  on  the  statement  of  the  plaintiff's  counsel  that 
they  would  connect  the  wife  with  the  submission;  the  judge  saying  to 
the  jury  that,  if  the  plaintiffs'  counsel  should  fail  to  do  this,  he  would 
instruct  them  In  the  charge  as  to  the  effect  of  the  evidence.  Such  con- 
nection not  being  shown,  the  judge  instructed  the  jury  that  the  award 
was  not  conclusive  on  the  wife,  but  that  she  could  show,  notwithstand- 
ing, the  true  line.  Held  that  the  jury  under  this  charge  must  have 
considered  the  award  as  admitted  in  evidence  against  the  wife,  while  it 
should  have  been  wholly  ruled  out  as  to  her. 

[Argued  November  4th— decided  November  24th,  1885.] 
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Action  for  entering  on  the  plaintiffs'  land  and  erecting 
a  fence  thereon  ;  brought,  by  appeal  from  the  judgment  of 
a  justice  of  the  peace,  to  the  Court  of  Common  Pleas,  and 
tried  to  the  jury  before  Sally  J.  Verdict  for  the  plaintiff, 
and  appeal  by  the  defendants.  The  case  is  sufficiently 
stated  in  the  opinion. 

K  W.  Taylor,  with  whom  was  W.  F.  Taylor,  for  the 
appellants. 

L.  2).  Brewster,  for  the  appellees. 

Pabk,  C.  J.  It  appears  in  this  case  that  the  plaintiffs 
and  the  defendant  Mrs.  Pearce  were  owners  of  adjoining 
tracts  of  land,  the  defendant's  tract  lying  north  of  the 
plaintiffs',  and  that  the  true  line  between  them  was  the 
centre  line  of  a  board  fence,  which  had  separated  the  tracts 
for  many  years  previous  to  1884. 

In  the  year  1884  the  defendahts  removed  the  divisional 
fence  and  erected  another,  and  this  act  is  the  ground  of 
this  suit. 

While  the  new  fence  was  being  erectied  a  dispute  arose 
between  one  of  the  plaintiffs  and  the  defendant  David 
Pearce  regarding  its  line,  the  plaintiff  contending  that  the 
fence  was  placed  upon  the  land  of  the  plaintiffs,  and  Mr. 
Pearce  insisting  that  it  was  upon  the  line  of  the  old  fence. 
The  dispute  resulted  in  the  parties  submitting  the  matter 
in  controversy  to  the  arbitrament  of  certain  persons.  This 
was  done  without  the  consent  or  knowledge  of  Mrs.  Pearce, 
and  without  her  knowledge  or  consent  the  arbitrators  heard 
the  other  parties  interested  and  made  an  award  favorable  to 
the  plaintiffs.  Upon  the  trial  of  the  cause,  which  is  an  ac- 
tion for  damages  for  placing  the  fence  upon  the  land  of  the 
plaintiffs,  the  latter  offered  the  submission  and  award  of  the 
arbitrators  in  evidence  "  to  prove  the  location  of  the  divis- 
ional line  between  the  tracts,"  and  as  "conclusive  upon 
both  of  the  defendants  upon  the  question  of  the  location  of 
the  line." 

Vol.  liti— 32 
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The  defendants  objected  to  the  reception  of  the  evidence, 
but  the  court  admitted  it  upon  the  statement  of  the  plain- 
tiffs* counsel  that  they  intended  to  show  that  the  submission 
and  award  were  made  with  the  knowledge  and  consent  of 
Mrs.  Pearce.  In  the  admission  of  the  evidence  the  court 
remarked  "  that  upon  failure  of  the  plaintiffs  to  prove  that 
Mrs.  Pearce  was  a  party  to  the  submission  and  award,  the 
jury  would  be  instructed  in  the  charge  regarding  the  effect 
of  the  evidence.'*  The  plaintiffs  failed  to  prove  such  con- 
nection, and  the  court  charged  the  jury  upon  the  subject  as 
follows : 

"  The  submission  by  Mr.  Pearce  and  the  plaintiffs  of  this 
question  of  the  old  fence,  or  the  true  divisional  line,  to  the 
arbitration  of  Selleck  and  McPhelemy,  and  their  award,  is 
not  conclusive  upon  the  defendants,  or  either  of  them.  Not- 
withstanding such  submission  and  award  the  defendants,  or 
either  of  them,  may  prove  that  the  fence  erected  in  1884 
was  placed  upon  the  true  divisional  line,  or  line  of  the  old 
fence  erected  in  1864.  The  evidence  respecting  the  sub- 
mission and  award  is  not  wholly  excluded  from  your  con- 
sideration. The  acts  of  the  arbitrator  upon  the  premises 
in  the  presence  of  the  plaintiffs  and  Mr.  Pearce,  while  the 
fence  in  question  was  in  process  of  erection,  and  the  conver- 
sation of  the  parties,  were  so  connected  with  the  contro- 
versy respecting  the  location  of  the  old  fence  as  to  render 
them  admissible;  and  the  jury  may  consider  the  declara- 
tions of  Mr.  Pearce  made  at  that  time  as  against  him,  and 
especially  in  connection  with  his  testimony  on  the  trial." 

It  appears  therefore  that  the  evidence,  which  was  pro- 
visionally received  against  Mrs.  Pearce,  to  be  disposed  of  in 
the  charge  to  the  jury  if  the  plaintiffs  should  fail  to  connect 
her  as  a  party  with  the  submission  an^  award,  was  not  ruled 
out,  as  against  her,  in  the  charge ;  and  here  we  think  the 
court  erred.  Clearly  Mrs.  Pearce  could  not  be  affected  in 
her  rights  regarding  her  property  by  the  acts  or  declarations 
of  her  husband  made  in  her  absence,  and  without  her  knowl- 
edge or  consent,  as  the. case  finds. 

But  it  is  said  that  the  error  of  the  court  could  not  have 
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done  Mrs.  Pearce  any  harm  because  it  was  received  condi- 
tionally by  the  court,  upon  the  statement  of  the  plaintiflfe' 
counsel  that  they  intended  to  connect  her  as  a  party  with 
the  submission  and  award ;  and  subsequently,  in  the  argu- 
ment to  the  jury,  the  counsel  conceded  that  they  had  failed 
to  show  such  connection  ;  therefore,  it  is  said,  the  jury  must 
have  understood  that  the  evidence  was  out  of  the  case  so 
far  as  she  was  concerned. 

But  the  court,  in  the  charge  to  the  jury,  gave  them  clearly 
to  understand  that  the  evidence  was  in  the  case  against  both 
of  the  defendants.  The  court  said  to  the  jury  that  the  sub- 
mission and  award  were  not  conclusive  upon  the  defendants, 
or  either  of  them  ;  that  the  defendants,  or  either  of  them, 
could  notwithstanding  prove  that  the  new  fence  was  on  the 
line  of  the  old  one.  Surely  the  court  gave  the  jury  to  under- 
stand that  the  evidence  was  in  the  case  for  their  consideration 
against  Mrs.  Pearce,  notwithstanding  what  occurred  when 
it  was  received.  Indeed  the  court  remarked  at  the  time 
that  upon  failure  of  the  plaintiffs  to  prove  that  Mrs.  Pearce 
was  a  party  to  the  submission,  the  jury  would  be  instructed 
in  the  charge  regarding  the  effect  of  the  evidence.  The 
jury,  therefore,  waited  to  learn  from  the  charge  what  the 
court  would  do  with  the  evidence  against  her,  and  instead 
of  its  being  ruled  out  it  was  virtually  ruled  in  by  the  court. 
We  think  it  is  clear  that  the  court  erred  in  receiving  the 
evidence  against  Mrs.  Pearce,  and  that  her  rights  were  inju- 
liously  affected  by  its  admission. 

There  is  error  in  the  judgment  appealed  from  so  far  as 
Mrs.  Pearce  is  concerned ;  and  as  to  her  the  judgment  is 
reversed  and  a  new  trial  ordered. 

There  is  no  error  so  far  as  the  defendant  David  Pearce 
is  concerned. 

In  this  opinion  the  other  judges  concurred. 
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Charles  Habris,  Administrator,  vs.  Frank  N. 
Taylor. 

The  defendant  occupied,  under  the  plaintiff  as  administrator,  certain  real 
estate  that  belonged  to  the  estate  of  the  intestate.  Held  that  he  could 
not  set  off  a  debt  due  him  from  the  intestate  in  his  lifetime,  against  a 
claim  of  the  plaintiff  for  the  rent. 

And  held  that  it  did  not  affect  the  case  whether  the  estate  was  in  settle- 
ment as  a  solvent  or  insolvent  estate,  nor  whether.  If  in  settlement  as 
a  solvent  estate,  it  was  in  fact  solvent  or  insolvent. 

Where  an  administrator  sues  upon  a  claim  that  has  accrued  in  his  favor 
after  the  death  of  the  intestate,  the  designation  of  himself  in  the  writ 
as  administrator  is  mere  description,  and  not  necessary.  The  claim, 
though  due  to  him  in  his  official  character,  is  yet  one  that  never  existed 
in  favor  of  the  intestate,  and  so  is  not  held  by  him  in  his  representa- 
tive character. 

[Argued  November  4th— decided  November  13th,  1885.] 

Action  to  recover  for  use  and  occupation  of  real  estate ; 
brought  to  the  Court  of  Common  Pleas.  The  defendant 
pleaded  a  set-off.  Tried  to  the  court  before  Hall^  J.  Facts 
found  and  judgment  rendered  for  the  plaintiff.  Appeal  by 
the  defendant.     The  case  is  fully  stated  in  the  opinion. 

ff.  S.  Sar^ford,  with  whom  was  D.  O.  Birdsally  for  the 
appellant. 

(7.  Thompson  and  A,  M.  Tallmadge^  for  the  appellee. 

Granger,  J.  The  plaintiff  is  administrator  of  the  estate 
of  one  Goodsell,  who  died  March  24th,  1884,  and  is  settling 
the  estate  as  a  solvent  estate.  The  defendant,  from  April  1st, 
1884,  to  April  Ist,  1885,  occupied,  under  the  plaintiff  as  ad- 
ministrator, certain  real  estate  belonging  to  the  estate,  and  the 
sum  of  $300  is  found  to  be  a  reasonable  chaise  for  this  occu- 
pation. This  has  never  been  paid,  and  the  plaintiff  as  adminis- 
trator sues  to  recover  it.  The  defendant  admits  his  right  to 
recover  it  unless  he  can  legally  set  off  against  the  claim,  a 
claim  of  his  own  against  the  intestate  in  his  lifetime  and 
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now  against  his  estate.  The  whole  of  the  claim  which  the 
defendant  thus  seeks  to  set  off  is  $413.64,  of  which  $162 
was,  within  the  time  limited  by  the  probate  court,  duly  pre- 
sented against  the  estate,  but  by  mistake  the  whole  claim 
was  not  presented.  The  plaintiff  objected  to  this  set-off, 
because,  in  the  first  place,  the  debts  were  not  mutual,  the 
claim  sued  on  being  due  to  the  administrator  in  his  charac- 
ter as  such,  and  not  in  his  representative  character,  and  the 
claim  sought  1x>  be  set  off  being  due  originally  from  the  in- 
testate and  now  from  the  administrator  only  as  the  repre- 
sentative of  the  intestate ;  and  secondly,  because  the  estate 
is  in  fact  insolvent  although  in  settlement  as  a  solvent 
estate.  The  plaintiff  offered  proof  that  the  debts  proved 
against  the  estate  were  largely  in  excess  of  the  value  of  the 
estate,  making  the  estate  in  fact  insolvent.  To  this  evidence 
the  defendant  objected,  but  the  court  admitted  it,  and  found 
that  the  estate  was  in  fact  insolvent,  and  also  held  the  set- 
off not  admissible  on  the  ground  that  the  debts  were  not 
mutual.  The  defendant  appeals  from  the  judgment  against 
him,  claiming  the  court  to  have  been  in  error  in  both  these 
rulings. 

We  regard  the  case  of  Nichols  v.  Dayton^  84  Conn.,  65, 
as  decisive  of  this.  There  such  a  set-off  was  held  inadmis- 
sible. It  is  true  that  the  estate  was  there  in  settlement  as 
an  insolvent  estate.  But  the  decision  is  not  put  upon  that 
ground  at  all,  but  wholly  on  that  of  the  want  of  mutuality. 
HiNMAN,  C.  J.,  giving  the  opinion  of  the  court,  says  (p.  66 :) 
— "  The  debts  were  not  mutual.  The  executor  under  the 
statute  has  the  same  control  of  the  real  estate,  during  the 
settlement  of  the  estate,  that  he  has  of  the  personal  prop- 
erty, and  the  same  title  to  it  and  possession  of  it,  and 
although  he  holds  in  trust  for  the  benefit  of  the  -estate  the 
title  is  still  in  him ;  whereas  the  note  against  the  deceased 
'  is  not  in  any  sense  the  executor's  debt,  or  a  debt  against 
him,  but  is  solely  due  from  the  estate,  and  if  put  in  suit 
and  judgment  recovered  upon  it,  execution  would  go  against 
the  assets  of  the  estate  only." 

A  cei-tain  appearance  of  mutuality  is  given  to  the  claims 
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because  the  plaiutiff  sues  as  administrator.  But  he  need 
not  have  sued  in  that  way — the  claim  is  due  to  him  person- 
ally and  not  as  a  representative  of  the  intestate,  and  his 
designation  of  himself  as  administrator  is  mere  description 
and  not  a  matter  of  substance.  The  debt,  while  due  to 
him  in  his  official  character,  is  yet  one  that  accrued  in  his 
favor  and  had  never  accrued  in  favor  of  his  intestate. 

The  objection  of  the  want  of  mutuality  being  fatal  to 
the  right  of  set-off,  it  is  of  no  consequence  whether  the 
estate  was  in  fact  solvent  or  insolvent,  or  was  represented 
as  either,  and  the  ruling  of  the  court  admitting  evidence 
that  it  was  insolvent  was  of  no  importance. 

There  is  no  error  in  the  judgment  appealed  from  and  it  is 
affirmed. 

In  this  opinion  the  other  judges  concurred. 


Henry  Seymour  vs.  The  Over-River  School  District. 

W,  a  district  school  teacher,  received  for  a  month's  salary  an  order  of  the 
committee  on  the  district  treasurer,  and  transferred  it,  Indorsed  in 
blank,  to  a  third  person,  who  in  good  faith  paid  him  the  money  for  it. 
This  had  been  the  usual  mode  of  monthly  payment  for  two  years  that 
W  had  been  employed  by  the  district,  and  the  delivery  of  the  order  was 
so  understood  by  both  parties.  The  district,  before  the  order  was  pre- 
sented to  the  treasurer  and  before  it  had  received  notice  of  the  trans- 
fer, was  garnisheed  as  the  debtor  of  W,  Held  that  the  delivery  of  the 
order  operated  as  payment,  and  that  the  district  was  not  indebted  to 
W  at  the  time  of  the  service  of  the  factorizing  process. 

A  district  school  teacher  is  not  a  public  ^officer  within  the  meaning  of  the 
law  exempting  the  salaries  of  such  officers  from  attachment. 

Nor  is  he  an  officer  in  the  ordinary  sense  of  the  term.  He  is  simply  in  the 
employment  of  the  district. 

A  debt  owed  by  a  school  district  may  be  taken  by  foreign  attachment. 

H^8  salary  as  school  teacher  was  $1,200  a  year,  but  there  was  no  express 
contract  as  to  the  time  of  payment.  It  was  found  however  that  it 
was  the  understanding  of  the  parties  that  it  should  be  paid  in  ten 
monthly  payments  of  $120  each,  at  the  close  of  each  month  of  the 
school  year  of  ten  months,  and  that  such  had  been  the  practice.  Held 
that  the  salary  was  thus  apportionable. 
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And  held  that  when  the  last  school  day  of  a  month  had  passed,  the  salary 
for  the  month  was  earned^  and  cotdd  be  taken  by  foreign  attachment, 
although  the  month  had  not  expired. 

[Argued  November  5th,  1885— decided  February  19th,  1880.] 

SciBB  Facias  upon  a  process  of  foreign  attachment; 
brought  to  the  Court  of  Common  Pleas,  and  tried  before 
SaUy  J.  Facts  found  and  judgment  rendered  for  the  plain* 
tiff  for  a  part  of  his  demand.  Both  parties  appealed.  The 
case  is  sufficiently  stated  in  the  opinion. 

«7.  S.  Perry^  for  the  plaintiff. 

1.  The  order  of  November  8d,  1883,  although  negotiable 
in  form,  was  not  so  in  law.  1  Daniel  on  Negotiable  Instr., 
§  427 ;  1  Dillon  Mun,  Corp.,  §  487 ;  Smith  v.  Inhah.  of 
Che$hire^  13  Gray,  318 ;  Allison  v.  Juniata  County^  50  Penn. 
St.,  353.  Being  non-negotiable  and  no  notice  of  the  assign- 
ment having  been  given  to  the  district,  the  money  due  Wig- 
ham  at  the  time  it  was  given  was  taken  by  the  attachment. 
Bishop  V.  Eolcomb^  10  Conn.,  444 ;  Fanton  v.  Fairfield  Co. 
Bank,  23  id.,  485. 

2.  Wigham's  salary  was  not  exempted  from  attachment 
by  reason  of  his  being  a  teacher  of  a  public  school,  nor  be- 
cause bis  salary  was  due  from  a  school  district.  Bray  v. 
Wallingford,  20  Conn.,  418 ;  New  Haven  Saw  Mill  Co.  v. 
Fowler,  28  id.,  103, 110 ;  Flagg  v.  Piatt,  32  id.,  216 ;  Rod- 
man V.  Musselman,  12  Bush,  354. 

3.  It  is  claimed  by  the  defendant  that  there  was  no  proof 
that  Wigham  kept  a  school  register,  which  by  the  statute  is 
made  a  condition  of  his  right  to  recover  his  salary.  But  it 
was  not  for  the  plaintiff  to  prove  that  he  kept  such  a  regis- 
ter. In  the  absence  of  all  proof  on  the  subject  it  would  be 
presumed  that  he  did  his  duty.  Rez  v.  Hawkins,  10  East,  216; 
2  Phill.  Ev.,  part  1,  298 ;  1  Greenl.  Ev.,  §  40 ;  Spooner  v. 
Payne,  16  Jur.,  367 ;  Booth  v.  Booth,  7  Conn.,  350 ;  Hart- 
well  v.  Boot,  19  Johns.,  345 ;  Bank  of  U.  States  v.  Dan- 
dridge,  12  Wheat.,  64.  Especially  would  this  presumption 
exist  here,  since  the  district  had  regularly  paid  him  for  two 
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years  and  a  half,  and  has  actually  paid  him  a  pai-t  of  the 
very  money  now  sued  for. 

4.  The  salary  of  Wigham  was  apportionable,  and  unpaid 
portions  of  it  had  been  earned  at  the  times  of  the  several 
attachments.  For  two  years  Wigham  had  been  paid  $120 
a  month  at  the  end  of  each  of  the  ten  months  of  the  school 
year.  There  are  two  characteristic*  features  of  every  pay- 
ment: its  amount  and  the  time  when  it  is  to  be  made.  The 
district,  at  the  beginning  of  the  third  year,  voted  to  employ 
him  "  at  the  same  salary  as  last  year."  It  could  not  be  the 
same  salary  if  it  differed  in  the  time  of  payment  any  more 
than  if  it  differed  in  amount.  A  salary  payable  at  the  end 
of  ten  months  is  a  very  different  consideration  from  one 
payable  in  installments  at  the  end  of  each  of  them.  Wig- 
ham accepted  the  employment  thus  tendered,  and  the  court 
finds  that  '*•  it  was  the  intention  and  understanding  of  the 
contracting  parties  that  Wigham  should  be  paid  $126  a 
month  for  the  ten  months  of  said  school  year  of  1883,  and 
that  the  same  should  be  paid  at  the  end  of  each  of  said 
months."  The  defendant,  as  the  finding  shows,  in  fact  paid 
the  salary  monthly  during  the  time  covered  by  this  suit.  If 
the  salary  was  payable  monthly,  each  payment  was  compen- 
sation for  a  month's  services,  and  was  earned  when  those 
services  had  been  rendered.  The  October  salary  was  at- 
tached November  5th.  The  December  salaiy  was  attached 
December  21st,  ^^  after  the  close  of  school  for  the  month  and 
term."  The  February  salary  was  attached  February  29tb, 
**  after  the  close  of  school  on  that  day  and  after  the  close  of 
school  for  that  month."  The  services  had,  therefore,  in 
each  instance  been  fully  rendered.  And  if  the  money  had 
been  earned  it  became  a  debt,  even  though  not  payable  till 
a  later  day,  and  could  be  taken  by  foreign  attachment. 

«7.  S,  Seymour^  for  the  defendant. 

1.  The  salaries  of  public  officers  and  all  such  profits  as  a 
man  receives  in  respect  to  the  performance  of  a  public  duty 
are,  from  their  very  nature,  exempt  from  attachment  and 
incapable  of  assignment.    Flarty  v.  Odlum^  3  T.  R.,  681 ; 
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Lidderdale  v.  DvAe  of  Montrose^  4  id.,  248 ;  Arhichle  v. 
Cowtan^  8  Bos.  &  Pul.,  821 ;  Barwick  v.  Reade^  1  H.  Bla., 
627  ;  Welh  v.  Foster^  8  Mees.  &  Wels.,  149  ;  Collyer  v.  FaU 
lauy  Turn.  &  Russ.,  469 ;  Liverpool  v.  Wright^  28  L.  Jour., 
N.  S.,  Cha.,  868 ;  Buchanan  v.  Alexander^  4  How.,  20 ; 
McLeUan  v.  Young^  54  Geo.,  899 ;  Wallace  v.  Sawyer^  54 
Ind.,  501 ;  Hawthorne  v.  >Si(.  LouiSy  11  Misso.,  59 ;  Williams 
V.  Boardman^  9  Allen,  570 ;  j?^t««  v.  Lawrence,  58  N.  York, 
442 ;  1  Parsons  on  Cont.,  194 ;  1  Wait's  Act.  &  Defences, 
361 ;  2  Story  Eq.  Jur.  (12th  ed.),  §  1040  e. 

2.  A  teacher  in  a  public  Sichool  of  this  state  is  a  public 
servant,  within  the  meaning  of  the  law  exempting  the 
emoluments  of  those  who  perform  public  services  from 
attachment.  The  public  school  system  is  a  state  estab- 
lishment, grounded  in  the  fundamental  law.  Const,  of 
Conn.,  art.  8,  sec.  2.  The  funds  for  the  support  of  this 
system  are  public  funds  exclusively,  derived  almost  exclu- 
clusively  from  taxation,  and  in  its  support  nearly  half  of 
the  public  moneys  of  the  state  are  disbursed.  The  teacher 
may  be  chosen  by  a  popular  vote  of  the  district,  by  ballot 
and  check  list.  Gen.  Statutes,  p.  134,  sec.  2;  Acts  of 
1880,  ch.  96,  sec.  8.  His  duties  and  the  qualifications  he 
must  possess  are  defined  by  statute  and  ascertained  by  a 
public  board.  Gen.  Statutes,  p.  132,  sec.  1 ;  id.,  p.  142, 
sees.  1,  2 ;  Acts  of  1875,  ch.  59.  His  duties  and  obligations 
are  of  the  highest  character,  on  the  faithful  discharge  of 
which  depend,  not  merely  the  safety  of  the  state,  but  the 
very  existence  of  free  institutions.  But  the  decided  cases 
sustain  this  proposition.  School  District  v.  Crage,  39  Mich., 
484 ;  Hightower  v.  Slaton,  54  Geo.,  108 ;  State  v.  Mizner,  50 
Iowa,  145 ;  Lander  v.  Seaver,  32  Verm.,  114 ;  Spear  v.  Cum- 
mings,  23  Pick.,  224. 

3.  If  Wigham's  salaiy  could  be  assigned,  then  it  was  as- 
signed before  the  attempted  attachments.  All  of  these 
assignments  were  duly  executed.  If  they  were  not  effect- 
ual, it  must  have  been  so  held  on  account  of  the  fraudulent 
intent  attributed  to  the  parties  by  the  court ;  and  as  to  that 
intent  we  say  it  ought  not  to  have  been  found  at  all  because 
not  pleaded.    Rules  under  the  Practice  Act,  p.  16,  sec.  6. 
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4.  The  plaintiff  took  nothing  by  any  of  his  attachments, 
because,  at  the  time  they  were  served,  the  school  'register 
had  not  been  filled  out  for  any  part  of  the  period  for  which 
his  salary  was  attempted  to  be  taken.  Gen.  Statutes,  p.  143, 
sec.  2 ;  Acts  of  1875,  ch.  59.  This  is  a  statutory  prerequi- 
site to  the  right  to  recover  the  salary,  and  if  Wigham  him- 
self were  suing  for  the  money  he  would  have  to  show  tljat 
the  statute  had  been  complied  with.  His  creditor,  standing 
in  his  shoes,  must  take  the  same  burden. 

5.  The  engagement  of  Wigham  with  the  district  was  an 
entire  contract  for  one  year,  at  a  salary  of  J;l,200,  and  was 
incapable  of  apportionmeiit.  McMillan  v.  Vanderlip^  12 
Johns.,  165  ;  Beab  v.  Moor^  19  id.,  837  ;  Daily  v.  Jordan^  2 
Cush.,  390.  The  intention  and  understanding  of  the  par- 
ties referred  to  in  the  finding  as  to  the  manner  of  payment 
are  not  sufficient  to  incorporate  those  elements  into  the  for- 
mal vote  of  the  district,  since  it  is  not  found  that  the  parties 
so  incorporated  them.  On  the  contrary  it  is  explicitly  found 
that  there  was  no  express  qontract  other  than  that  contained 
in  the  resolution  itself.  But  were  it  otherwise,  the  district 
could  not  bind  itself  at  that  time  to  pay  its  teachers  once  a 
month,  because  the  statute  at  that  time  provided  that  they 
should  be  paid  at  the  end  of  each  term,  after  it  had  been  ascer- 
tained, and  a  certificate  to  that  eflfect  given,  that  the  schools 
had  been  kept  according  to  law,  and  does  not  provide  any 
other  time  of  payment.  Gen.  Statutes,  p.  145,  sec.  11.  It 
has  since  been  provided  that  teachers  may  be  paid  once  a 
month.  Acts  of  1885,  ch.  67.  But  that  does  not  apply  to 
this  case. 

6.  If  the  salary  could  be  apportioned  at  all,  it  could  not 
be  so  apportioned  that  any  salary  for  December  could  be 
attached  on  the  21st  of  December,  or  so  that  any  salary  for 
February  could  be  attached  on  the  29th  of  February.  If 
the  intention  and  understanding  of  the  parties  were  allowed 
to  be  of  controlling  force  as  to  the  time  of  payment,  the 
finding  is  that  $120  should  be  paid  at  the  end  of  each  of 
the  ten  months  of  the  school  year.  It  is  further  found  that 
both  the  21st  of  December  and  the  29th  of  February  were 
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school  days.  And  while  it  is  found  that  the  processes 
served  respectively  on  these  days  were  served  after  the 
close  of  school  on  these  days,  it  is  not  found  that  the  duties 
of  the  teacher  were  then  ended  for  the  month.  Nor  is  there 
any  presumption  of  law  or  fact  that  they  were  ended  when 
the  formal  session  of  the  school  closed.  Indeed  the  con- 
trary appears  to  be  the  import  of  the  finding,  since  the 
intention  that  $120  should  be  paid  at  the  end  of  each 
month  cannot  easily  be  made  to  mean  that  Wigham  was 
entitled  to  it,  and  that  he  or  anybody  else  could  sue  for  it 
during  the  month.  Both  the  orders  for  further  attachment 
were  therefore  prematurely  served. 

Cabpenter,  J.  This  is  a  suit  of  scire  facias,  A  process 
of  foreign  attachment  was  served  on  the  defendant,  Novem* 
ber  5th,  1883,  as  the  trustee  and  debtor  of  one  Wigham,  a 
teacher  in  the  defendant  district,  factorizing  his  salary  for 
the  ^onth  of  October  preceding.  Afterwards  his  sahiry 
for  December  and  February  was  factorized  by  service  of 
two  ordei*s  for  further  attachment,  one  served  December 
2l8t,  1883,  the  other  February  29th,  1884.  The  Court  of 
Common  Pleas  held  the  defendant  liable  as  to  the  second 
and  third  attachments,  and  not  liable  as  to  the  fii*st  or 
original  attachment.     Both  parties  appealed. 

First,  as  to  the  plaintiff's  appeal.  On  the  8d  of  Novem- 
ber, 1883,  the  committee  of  the  district  drew  an  order  on. 
the  treasurer  thereof,  payable  to  the  order  of  Wigham,  for 
his  salary  for  the  month  of  October,  and  delivered  the  same 
to  him.  The  salary  of  Wigham  was  usually  paid  to  him  by 
such  ordei'S.  On  the  same  day  Wigham  indorsed  the  order 
in  blank,  and  delivered  it  to  S.  E.  Olmstead,  who,  in  good 
faith,  paid  him  the  money  thereon.  None  of  the  ofiBcers  of 
the  district  were  notified  of  the  transfer  to  Olmstead  until 
the  treasurer  paid  the  order  to  him  on  the  14th  of  Decem- 
ber. When  the  factorizing  process  was  served,  November 
5th,  the  treasurer  disclosed  to  the  officer  an  indebtedness  of 
the  district  to  Wigham  in  the  sum  of  $120. 

The  court  overruled  the  claim  of  the  plaintiff  that  the 
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defendant  was  liable  for  the  salary  for  October,  and  held 
that  the  delivery  of  the  order  to  Wigham,  transferred  and 
paid  as  aforesaid,  was  in  law  a  payment  of  the  salary  for 
the  month  of  October  before  the  first  attachment  by  the 
plaintiff. 

We  think  the  facts  stated  are  equivalent  to  an  express 
finding  that  the  order  was'  given  by  the  district  and  received 
by  Wigham  in  payment.  His  salary  was  **  usually  paid  to 
him  by  such  orders."  He  had  been  in  the  employ  of  the 
district  for  more  than  two  years,  and  was  accustomed  to 
receive  his  pay  in  orders  on  the  treasurer.  The  district  had 
adopted  that  mode  of  payment,  in  .which  Wigham  acqui- 
esced, and  which  was  continued  after  the  suits  were  brought. 
The  salary  for  November  was  paid  by  a  similar  order ;  and 
so  was  the  salary  for  each  of  the  months  of  December,  Jan- 
uary and  February  following.  That  the  parties  intended  by 
giving  and  receiving  the  order  to  give  and  receive  a  chose 
in  action,  evidence  of  an  indebtedness,  simply  to  change 
the  form  of  the  obligation,  will  not  be  presumed.  It  was  a 
reasonable  and  convenient  method  of  paying  their  bills. 
When  an  order  was  received  the  claim  was  liquidated  and 
adjusted,  and  nothing  remained  to  be  done  but  to  call  upon 
the  treasurer  and  receive  the  money.  It  was  intended  and 
understood  by  the  parties  as  payment^  as  much  so  as  receiv- 
ing a  town  order  or  bank  check.  The  order  was  regarded 
and  treated  as  cash,  not  only  by  the  parties,  but  by  01m- 
stead,  who  received  several  of  them.  To  regard  it  other- 
wise, to  treat  the  indebtedness  as  still  subsisting,  would 
mislead  and  operate  as  a  snare.  When  therefore  the  judge 
says  that  he  overruled  the  claim  of  the  plaintiff,  and  held 
that  the  order  so  given  and  paid  was  in  law  a  payment,  his 
language  imports  not  merely  a  legal  conclusion,  but,,  taken 
in  connection  with  the  facts,  an  actual  payment ;  especially 
as  he  made  such  payment  the  foundation  of  his  judgment. 

The  supposed  error  is  not  manifest,  and  the  judgment  on 
the  plaintiff's  appeal  is  not  reversed. 

As  to  the  defendant's  appeal. 

1.  It  is  claimed  that  the  court  erred  in  holding  that  the 
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teacher  was  not  a  public  oflBcer  within  the  meaning  of  the 
law  exempting  the  salaries  of  such  officers  from  attachment. 
We  think  the  court  did  not  err  in  this  respect.  It  will  be 
noticed  that  the  claim  is  not  that  the  defendant  is  not  liable 
as  garnishee.  That  it  may  be  so  liable  is  practically  con- 
ceded ;  and  well  it  may  be.  In  Bray  v.  Wallingford^  20 
Conn.,  416,  it  was  expressly  held  that  a  town  is  so  liable ; 
and  doubtless  for  the  same  reasons  other  territorial  corpo- 
rations would  be  liable.  We  think  school  districts  in  re- 
spect to  all  matters  within  the  scope  of  their  powers  must 
stand  upon  the  same  footing. 

But  the  claim  is  that  Wigham's  salary  is  exempt  for  his 
sake  or  on  his  account.  It  is  true  that  he  was  serving  the 
public  in  a  matter  of  great  public  importance.  But  not 
every  one  serving  the  public  can  claim  that  his  compensa- 
tion therefor  is  exempt  from  attachment.  Mechanics  and 
laborers  employed  in  erecting  school  buildings  are  serving 
the  public,  but  their  wages  are  not  on  that  account  exempt 
from  attachment.  A  teacher  is  not  an  officer  in  the  ordinary 
sense  of  the  word.  He  is  not  usually  elected  or  appointed, 
but  is  employed — contracted  with.  He  has  duties  to  per- 
form incident  to  his  employment,  but  they  are  not  official 
duties  and  he  is  not  under  oath.  We  see  no  good  reason 
why  his  salary  should  not  be  liable  for  his  debts,  in  the  same 
way  as  the  compensation  of  others  employed  by  the  district. 

The  argument  drawn  from  the  general  nature  of  our 
school  system,  the  division  of  the  territory  of  the  state 
into  school  districts,  the  pains  taken  to  secure  suitable  per- 
sons to  perform  the  duties  of  teachers,  the  supervision  pro- 
vided for  through  the  local  and  state  boards  of  education, 
the  large  amount  of  taxes  raised  for  the  support  of  schools, 
&c.,  fails  to  convince  us,  id  the  absence  of  any  statute  to 
that  effect,  that  the  legislature  intended  that  a  teacher's 
salary  shotdd  be  exempt  from  attachment.  The  statute 
authorizing  debts  to  be  attached  is  broad  and  comprehen- 
sive. It  makes  no  exceptions,  and  none  exist  unless  found 
in  cogent  reasons  of  public  policy.  While  it  may  be  the 
policy  in  some  states  to  exempt  teachers  from  the  operation 
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of  similar  statutes,  yet  in  this  state  the  policy  of  the  law 
has  ever  been  to  compel  every  man  to  pay  his  debts,  and  to 
that  end  to  subject  substantially  all  his  property  to  attach- 
ment. That  policy  has  its  foundation  in  principles  of  jus- 
tice, and  before  any  class  of  persons  can  be  declared  exempt 
from  its  operation,  reasons  therefor  of  greater  weight  than 
those  which  support  the  policy  must  be  shown.  They  have 
not  been  shown  in  this  case. 

2.  It  appears  that  Wigham  assigned  his  salary  for  the 
months  of  December  and  Februar3%  by  separate  assign- 
ments, to  Olmstead.  These  assignments  in  form  complied 
with  the  requirements  of  the  statute.  Session  Laws,  1878, 
p.  268.  The  second  reason  of  appeal  is  that  the  court 
erred  "  in  holding  that  said  assignments  were  fraudulent  or 
invalid  on  account  of  any  fi*audulent  intent  of  the  parties 
to  them,  in  that  no  such  issue  was  raised  by  the  pleadings.'* 
The  defendant's  third  defense  alleges  that  the  assignments 
were  made  to  secure  bond  fide  debts,  as  the  statute  requires, 
due  from  Wigham  to  Olmstead.  That  allegation  is  denied. 
On  that  issue  the  court  found  that  ^^  said  assignments  were 
neither  given  by  said  Wigham,  nor  received  by  said  Olm- 
stead, to  secure  a  bond  fide  debt.  They  were  given  by  said 
Wigham  and  taken  by  said  Olmstead  for  the  purpose  of 
defeating  the  plaintiffs  attachments,  and  for  the  purpose  of 
securing  to  said  Wigham  his  salary."  We  think  that  find- 
ing is  responsive  to  the  issue. 

8.  The  defendant  says  that  the  court  erred  "  in  overrul- 
ing the  defendant's  claim  that  the  plaintiff  took  nothing  by 
his  attempted  attachments,  because  it  did  not  appear  that 
said  Wigham  ever  kept  or  filled  out  any  school  register,  as 
required  by  law,  or  any  register,  or  that  he  ever  held  a  cer- 
tificate from  the  school  visitors  of  the  town  of  Norwalk." 
The  finding  of  the  court  is  substantially  as  this  reason  as- 
sumes. Obviously  there  was  no  evidence  on  the  subject 
either  way. 

This  matter  is  in  the  pleadings  only  as  it  is  involved  in 
the  question  whether  the  defendant  was  indebted  to  Wig- 
ham.   Upon  the  trial  of  that  issue,  with  no  evidence  from 
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either  party  as  to  the  register  and  certificate,  the  court 
might  well  find  an  indebtedness,  upon  the  principle  that  it 
will  be  presumed  that  the  law  was  complied  with  until  the 
contrary  appears. 

4.  The  fourth  reason  is,  that  the  court  erred  "  in  holding 
that  the  salary  of  said  Wigham  was  apportionable  or  divisi- 
ble, on  the  compulsion  of  said  Wigham  or  of  any  attaching 
creditor." 

The  vote  of  the  district  was — "  that  the  district  employ 
Mr.  H.  B.  Wigham  as  principal  at  the  same  salary  as  last 
year."  And  it  is  found  that  Wigham  accepted  the  offer 
of  employment  made  under  that  resolution,  and  that  no  ex- 
press contract  of  employment  other  than  that  above  stated 
was  proved. 

But  the  court  further  found  as  follows : — "  From  said 
resolution,  and  from  the  knowledge  of  the  parties  of  the 
manner  of  the  payment  of  the  salary  during  the  previous 
year,  and  from  the  manner  of  the  payment  to  said  Wigham 
during  said  school  year  of  1883,  I  find  that  it  was  the  inten- 
tion and  understanding  of  said  contracting  parties  that  said 
Wigham  should  be  paid  $120  a  month  for  the  ten  months  of 
said  school  year  of  1883,  and  that  the  same  should  be  paid 
at  the  end  of  each  of  said  months." 

This  finding  does  not  seem  to  be  inconsistent  with  the 
vote  of  the  district,  and  it  effectually  disposes  of  the  ques- 
tion of  apportionment. 

5.  The  next  reason  is  that  the  court  erred  "  in  holding 
that,  if  apportionable  at  all,  it  could  be  apportioned  so  that 
at  the  time  of  the  attempted  attachments  any  sum  was  due 
or  subject  to  attachment  beyond  the  amounts  theretofore 
paid  to  said  Wigham." 

Under  this  reason  it  is  claimed  that  the  salary  for  Decem- 
ber was  not  due  on  the  2l8t  day  of  the  month,  when  the 
second  attachment  was  served,  and  that  the  salary  for  Feb- 
ruary was  not  due  on  the  29th  of  that  month,  when  the 
third  attachment  was  served  ;  and  therefore  that  the  plain- 
tiff took  nothing  by  those  attachments. 

We  think  this  claim  is  untenable.     All  the  service  that 
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Wigham  was  required  to  render  during  those  months  had 
been  rendered.  His  salary  had  been  earned  and  the  debt 
existed.  Whether  payable  then  or  afterwards  was  immate- 
rial. An  existing  debt  is  liable  to  attachment  although  it 
may  not  be  presently  payable. 

6.  The  last  error  assigned  is,  that  the  court  erred  "  in 
finding  the  material  facts  of  the  defendant's  second  defense 
true,  and  yet  rendering  judgment  for  the  plaintiff,  in  that 
no  issue  of  law  on  that  defense  was  raised  by  the  pleadings." 

The  vital  point  in  this  defense  is  that  Wigham  was  a 
"public  officer."  It  is  not  claimed  that  the  other  facts 
therein  stated  without  this  constituted  any  defense.  The 
court  found  in  effect  that  the  allegation  was  not  true  in  law 
or  in  fact.  That  negatives  the  defense,  and  the  court  com- 
mitted no  error  in  so  deciding. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 
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SUPREME  COUET  OF  ERRORS, 

HELD  AT  NEW  HAVEN,  FOR  THE  COUNTY  OF 
NEW  HAVEN, 

ON  THE  FIRST  TUESDAY  OP  DECEMBER,  1885. 

Present, 

Fabk,  C.  J.,  Carpemteb,  Fabdee,  Loohis  and  Granger^  Js. 


John  Burke  vs.  Philip  Grace.  153  513 

I  71    g52| 
I  53    3181 

Where  an  appeal  is  authorized  **  when  the  matter  in  demand  exceeds  the       '^7>  70o| 
sum  of  five  hundred  dollars  stated  In  the  writ,''  a  suit  brought  to  re- 
cover possession  of  real  estate  and  five  hundred  dollars  damages  does 
not  become  appealable   by  reason  of  the  value  of  the  demanded 
premises. 

The  District  Court  of  Waterbury  in  New  Haven  County  has  by  statute 
Jurisdiction  in  all  cases  in  law  and  equity  in  which  either  party  resides 
in  certain  of  the  neighboring  towns  in  Litchfield  County.  Held  that 
the  jurisdiction  of  the  court  extended  to  actions  to  recover  possession 
of  lands  in  such  towns. 

[Argued  December  1st— decided  December  29th,  1885.] 

Action  to  recover  possession  of  real  estate  and  damages ; 
brought  to  the  District  CoUrt  of  the  district  of  Waterbur}% 
and  appealed  by  the  defendant  from  the  judgment  of  that 
court  to  the  Superior  Court.  In  the  latter  court  the  plain- 
tiff moved  that  the  case  be  erased  from  the  docket,  which 
motion  the  court  (^Sanford^  J".,)  granted.  Appeal  by  the 
defendant  to  this  court.  The  case  is  fully  stated  in  the 
opinion. 

(7.  JS.  Terry^  for  the  appellant.  " 

J.  O'Neill^  Jr.^  and  J.  J.  Jennings^  for  the  appellee.    . 
Vol.  lux — 33 
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LooMis,  J.  This  is  a  complaint  in  ejectment  to  recover 
the  possession  of  premises  situated  in  Thomaston,  Litchfield 
County,  originally  brought  to  the  District  Court  of  Water- 
bury,  demanding  five  hundred  dollars  damages  and  posses- 
sion. The  plaintiff  recovered  judgment  in  the  District 
Court  and  the  defendant  appealed  to  the  Superior  Court, 
where,  on  the  plaintiffs  motion,  the  case  was  erased  from 
the  docket  for  want  of  jurisdiction.  The  motion  was  based 
on  two  grounds : — 

1st.  That  the  matter  in  demand  as  stated  in  the  complaint 
was  too  small  to  allow  an  appeal. 

2d.  That  the  land  which  was  the  subject  matter  of  the 
action,  being  situated  in  Litchfield  County,  the  District 
Court  of  Waterbury  in  New  Haven  County  had  no  juris- 
diction. 

1.  Was  the  nflatter  in  demand,  as  stated  in  the  com- 
plaint, sufiQcient  in  amount  to  entitle  the  defendant  to  an 
appeal  ? 

The  answer  will  depend  entirely  upon  the  construction 
which  should  be  given  to  the  statute,  which  provides  that 
^^  an  appeal  may  be  had  from  any  final  judgment  rendered 
in  said  court  when  the  matter  in  demand  exceeds  the  sum 
of  five  hundred  dollars,  as  stated  in  the  writ  or  declaration 
when  returned  to  said  court,  to  the  next  term  of  the  Supe- 
rior Court  for  New  Haven  County,  holden  at  Waterbury." 
Private  Acts  of  1879,  p.  155. 

Under  this  act  the  right  of  appeal  depends  not  at  all 
upon  any  finding  by  the  court  as  to  the  value  of  the  matter 
in  demand,  but  solely  upon  the  statement  of  amount  as  it 
appears  in  the  complaint  as  returned  to  court.  All  other 
evidence  of  the  amount  must  therefore  of  necessity  be 
excluded.  The  amount  is  something  to  be  seen  on  the  face 
of  the  writ,  and  is  not  to  be  determined  in  any  other  mode. 
But  the  defendant  seeks  to  supplement  the  stated  amount 
by  some  presumed  amount  in  addition,  arising  from  the 
nature  of  the  subject  matter.  His  argument  in  substance 
is,  that  the  complaint  seeks  to  recover  five  hundred  doUara 
and  the  possession  of  the  land,  and  that  as  the  latter  is  pre- 
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sumably  worth  something,  the  matter  in  demand  is  some- 
thing more  than  five  hundred  dollars.  But  the  act  requires 
a  sum  stated  in  the  writ  exceeding  five  hundred  dollars. 
No  sum  whatever  exceeding  that  is  stated ;  it  is  not  even 
mentioned  that  there  is  something  more  to  be  presumed. 
But  we  think  the  fair  import  of  the  language  excludes  all 
evidence,  whether  direct  or  presumptive,  as  to  the  amount, 
and  that  in  requiring  that  the  matter  in  demand  must  ^^  ex- 
ceed the  sum  of  five  hundred  dollars  as  stated,"  a  sum  in 
money  value  exceeding  that  limit  must  be  stated  to  author- 
ize an  appeal. 

But  the  case  of  Sullivan  v.  Vail^  42  Conn.,  90,  was  cited 
by  the  defendant  as  authority  for  his  claim  that  we  should 
add  to  the  amount  stated  some  presumed  value  attaching  to 
the  possession  of  the  premises;  and  a  detached  passage 
from  the  opinion  gave  color  to  the  claim.  But  the  passage 
relied  upon  was  used  by  way  of  an  admission  expressly 
stated  to  be  for  the  sake  of  argument.  The  position  taken 
was  simply  that,  even  if  the  value  could  otherwise  be  added 
to  the  damages  claimed,  no  value  could  be  presumed  for  the 
purpose  of  ousting  the  jurisdiction.  It  seems  to  us  there- 
fore thdt  even  this  part  of  the  opinion  is  more  against  the 
defendant  than  for  him ;  for  the  court  there  refused  to  do 
what  this  court  is  asked  to  do.  It  is  true  the  reason  for 
refusal  in  that  case  may  possibly  be  regarded  as  stronger 
than  it  is  here.  In  that  case  it  was  said  that  the  e£fect  of 
adding  the  presumed  value  would  have  been  to  oust  juris- 
diction, while  in  this  case  it  saves  jurisdiction.  If  this  were 
true,  it  should  not  be  assumed  that  the  proposition  laid 
down  by  the  court  was  equivalent  to  saying  that  .the  pre- 
sumed value  would  be  added  to  the  value  stated  in  all  other 
cases.  The  court  contented  itself  by  simply  using  the 
strongest  reason  applicable  to  that  case.  The  consequences 
there  would  indeed  have  been  serious,  but  in  the  present 
case  it  does  not  defeat  the  action,  it  simply  leaves  the  judg- 
ment of  the  District  Court  in  full  force  and  avoids  a  pro- 
tracted trial  in  the  Superior  Court.  The  real  position  of 
that  case  as  to  jurisdiction  was  indeed  quite  similar  to  this. 
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There  the  Court  of  Common  Pleas  had  under  the  statute 
exclusive  jurisdiction  "when  the  matter  in  demand  ex- 
ceeded one  hundred  dollars  and  did  not  exceed  five  hundred 
dollars,"  and  as  the  writ  in  that  case  demanded  three  hun- 
dred dollars,  on  the  face  of  it  that  court  had  exclusive  juris- 
diction. In  the  present  caije,  on  the  face  of  a  complaint 
with  similar  allegations,  the  District  Court  had  exclusive 
jurisdiction.  If  then  the  exclusive  jurisdiction  of  the  Com- 
mon Pleas  could  not  be  ousted  by  adding  a  presumption, 
why  should  it  be  done  as  to  the  District  Court  indirectly  by 
conferring  appellate  jurisdiction  on  the  Superior  Court. 
But  a  comparison  of  the  statutes  applicable  respectively  to 
that  case  and  this,  will  show  that  the  reason  is  in  fact  much 
stronger  against  applying  the  presumption  to  the  present 
case.  The  act  that  controlled  the  former  case  specified  the 
amount  of  the  matter  in  demand  as  the  test  of  jurisdiction, 
without  any  words  indicating  that  extrinsic  evidence  could 
not  be  introduced  to  show  the  real  amount,  while  in  this 
case,  as  we  have  already  seen,  the  right  of  appeal  is,  in 
terms,  restricted  to  the  "  amount  stated  in  the  writ." 

But  it  hardly  needs  so  much  discussion  to  show  that  SuU 
livan  V.  Vail  is  no  authority  for  the  position  taken  by  the 
defendant,  for  the  authorities  from  our  own  court  there 
cited  with  approval  all  hold  in  substance  that  the  matter  in 
demand,  even  under  statutes  like  the  one  applying  to  that 
case,  is  to  be  determined  by  what  appears  on  the  face  of  the 
declaration,  and  that  testimony  has  never  been  considered 
a  test  of  jurisdiction  ;  and  the  opinion  concludes  with  the 
remark  that  "  the  value  of  the  land  sued  for  is  no  necessary 
part  of  the  case.  Any  evidence  regarding  it  is  unnecessary 
and  superfluous,  unless  it  is  made  material  and  put  in  issue 
by  a  plea  to  the  jurisdiction." 

For  these  reasons  we  think  there  was  no  appellate  juris- 
diction of  the  case  on  the  part  of  the  Superior  Court. 

2.  This  result  renders  immaterial  the  other  question  pre- 
sented by  the  record,  whether  the  District  Court  of  Water- 
bury  had  jurisdiction  to  hear  and  decide  on  the  title  to  land 
situated  in  Thomaston,  but  inasmuch  as  an  avoidance  of 
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this  question  might  cast  doubt  on  the  validity  of  the  plain- 
tiffs judgment,  we  will  add  that  the  case  of  Ourtiss  v.  At- 
woody  51  Conn.,  169,  must  be  considered  as  controlling. 
Here,  as  in  tiiat  case,  one  of  the  parties  resided  in  the  town 
where  the  land  lay.  We  do  not  see  why  the  statute  con- , 
ferring  jurisdiction  on  that  court  does  not  include  com- 
plaints for  disseisin  as  well  as  trespass  to  land.  There*  was 
in  the  statute  as  it  existed  prior  to  1867  a  clause  restricting 
the  jurisdiction  to  cases  "wherein  the  title  to  land  is  not 
concerned."  The  omission  of  this  qualification  in  the  pres- 
ent act  is  therefore  very  significant,  and  the  general  words 
conferring  jurisdiction  must  therefore  have  their  full  ordi- 
nary import. 

There  was  no  errpr  in  the  judgment  of  the  Superior 
Court. 

In  this  opinion  the  other  judges  concurred. 


Maktin   Myers,  Trustee,   vs.  John  J.  Jacques  ani? 

OTHERS. 

Honey  borrowed  by  an  association  for  constructing  a  park  held  not  to  be  a 
special  fund  on  which  the  parties  who  had  furnished  labor  and 
material  for  the  park  had  a  lien,  although  the  association  had  no 
other  property,  and  had  since  gone  into  insolvency ;  no  such  lien  hav- 
ing been  agreed  upon,  and  the  money  having  been  used  in  good  faith 
in  paying  the  note  given  for  the  loan. 

Honey  in  the  hands  of  a  debtor  is  at  his  absolute  disposal  in  the  payment 
of  his  debts,  subject  only  to  the  interposition  of  otlier  creditors  under 
the  insolvent  law. 

And  held  that  it  did  not  affect  the  case  that  the  president,  secretary  and 
treasurer  of  the  association,  who  used  the  money  to  pay  the  loan, 
were  themselves,  with  others,  guarantors  of  the  note  given  for  the 
loan,  and  paid  it  without  obtaining  a  vote  of  the  association  or  of  the 
executive  committee  directing  the  payment,  it  being  found  that  they 
acted  in  good  faith. 

[Argued  December  Ist— decided  December  29thy  1885. 
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Action  by  the  plaintiflf  as  trustee  in  insolvency  of  the 
Fanners  and  Mechanics'  Association  to  recover  funds 
claimed  to  belong  to  the  association;  brought  to  the 
Superior  Court,  and  tried  to  the  court  before  Sanford^  J. 
Facts  found  and  judgment  rendered  for  the  defendants,  and 
appeal  by  the  plaintiff.  The  case  is  sufficiently  stated  in 
the  opinion. 

G.  E.  Terry  and  J.  O'Neill^  Jr,^  for  the  appellant. 

1.  The  association  did  not  authorize  these  defendants, 
nor  any  other  persons,  to  return  the  $3,000  which  was  in 
the  treasury  for  the  purpose  of  constructing  a  race  track. 
The  building  committee  reported  that  it  had  better  be  re- 
turned, but  no  vote  was  passed  authorizing  its  return. 

2.  The  $3,000  was  a  trust  fund,  raised  for  the  special 
purpose  of  constructing  a  race  track.  It  was  raised  in  a 
special  manner.  It  was  not  raised  by  an  assessment  on  the 
members;  nor  by  laying  taxes;  nor  by  a  voluntary  sub- 
scription from  the  members ;  but  a  committee  was  ap- 
pointed to  adopt  some  scheme  to  raise  the  money.  The 
association  had  no  money  in  the  treasury.  Its  charter  does 
not  authorize  it  to  lay  taxes  nor  to  assess  its  members.  The 
committee  appointed  devised  the  plan  of  a  note  which  the 
ofiScers  of  the  association  signed  in  behalf  of  the  association 
(though  it  does  not  appear  that  they  were  authorized  to  do 
so  by  the  association),  and  then  procured  the  signatures 
of  some  ninety  different  persons  (one  of  whom  at  least,  the 
defendant  Jacques,  was  not  even  a  member  of  the  associa- 
tion) to  a  special  guaranty.  This  trust  fund,  therefore, 
could  not  be  devoted  to  any  other  purpose  than  that  for 
which  it  was  subscribed,  even  by  the  association.  Langdan 
V.  Plymouth  Oongregation.al  So.^  12  Conn.,  122 ;  Bigelow  v. 
Congregational  So.,  11  Verm.,  283 ;  S.  (7.,  16  id.,  870.  The 
majority  of  the  subscribers  even  could  not  use  that  fund 
for  any  other  purpose  than  that  for  which  it  was  contri- 
buted. Abels  V.  McKeeny  18  N.  Jer.  Eq.,  462.  In  the  case 
from  12th  Conn.,  above  cited,  it  was  held  that  where  a 
fund  was  raised  by  subscription,  and  was  in  the  hands  of 
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the  defendant  as  trustee,  the  returning  of  this  fund  by  him 
to  the  subscribers  was  a  breach  of  duty  by  the  trustee,  and 
an  injunction  was  issued  restraining  him.  In  the  Vermont 
case  cited  a  fund  was  raised  to  pay  the  minister's  salary. 
The  members  of  the  society  expended  the  fund  in  con- 
testing his  right  to  the  salary.  A  court  of  equity  com- 
pelled the  individual  members,  who  assented  to  this  expen- 
diture of  the  fund,  to  pay  the  minister's  claim  out  of  their 
own  pockets.  ^ 

8.  The  executive  committee  of  the  association,  by  its 
by-laws,  have  the  management  of  all  the  affairs  of  the 
society ;  and  not  less  than  five  members  of  the  committee 
are  required  to  constitute  a  quorum.  Only  three  members 
of  the  committee  were  present  when  the  return  of  this 
1^,000  was  authorized,  namely,  the  president,  the  treasurer, 
and  the  secretary.  Jacques,  the  other  defeudant,  was  pres- 
ent and  advising  these  officers  when  they  concluded  to  re- 
turn the  money.  He  was  one  of  the  committee  appointed 
by  the  association  to  build  the  track.  He  reported  to  the 
meeting  of  the  association  that  this  money  ought  to  be  re- 
turned, and  he  reported  to  the  same  meeting  that  he  would 
have  nothing  further  to  do  with  the  construction  of  the 
track.  The  order  for  this  #3,000  was  payable  to  him,  and 
he  was  the  man  who  took  the  money  and  handed  it  over  to 
the  lender.  The  executive  committee  was  not  formally 
called  together  for  the  purpose  of  acting  on  the  matter,  nor 
was  a  quorum  of  the  committee  ever  present  advising  the 
return  of  the  money.  It  does  not  appear  from  the  record 
that  any  five  members  of  the  committee,  either  when  pres- 
ent together  as  a  committee,  or  each  acting  independently, 
consented  to  the  return  of  the  money.  The  by-laws  of  the 
association  conferred  on  the  executive  committee,  not  on 
five  members,  the  power  to  act.  They  also  provide  that 
five  members  shall  constitute  a  quorum.  This  means,  of 
course,  that  when  any  act  is  to  be  done,  all  the  members  of 
the  committee  shall  be  notified  to  be  present,  and  that  if 
five  are  present,  these  five  may  lawfully  act.  But  if  all  the 
members  were  notified  to  be  present,  and  a  quorum  of  five 
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was  actually  present,  a  majority  of  these  five  could  not  per- 
form a  lawful  act,  A  power  conferred  upon  two  or  more 
individuals  for  private  purposes  must  be  executed  by  all, 
unless  it  be  provided  by  the  act  conferring  the  power  that 
a  less  number  may  execute  it.  Patterson  v.  Leavitt^  4 
Conn.,  68 ;  Middletown  v.  Berlin^  18  id.,  197.  The  rule 
that  an  authority  imposed  by  law  on  three  or  more  persons 
for  public  purposes,  and  especially  for  purposes  of  a  judicial 
character,  may  be  executed  by  i  majority,  if  all  have  been 
legally  notified  to  act,  has  no  application  to  the  case  before 
us,  because  this  authority  is  not  imposed  by  law,  nor  for 
public  purposes,  but  is  conferred  by  a  private  corporation, 
for  private  purposes,  on  private  individuals.  Patter$on  v. 
Leavitt^  supra;  Mtddletoum  v.  Berlin^  supra;  Orone  v. 
DanieU,  20  Conn.,  888;  Chroton  v.  Hurlburt,  22  id,,  178'; 
Gallup  V.  Traey^  26  id.,  17 ;  Bine  v.  City  qf  New  Haven^ 
40  id.,  478;  9  English  Reps.,  Moak's  Notes,  281.  The 
fact  that  these  defendants  acted  in  good  faith  did  not  make 
their  act  legal.  It  was  legal  fraud  as  distinguished  from 
actual  fraud. 

4.  Each  of  these  defendants  guaranteed  the  payment  of 
this  88,000.  They  were  all  of  them  pecuniarily  interested 
in  the  payment  of  this  note.  These  men  could  not,  there- 
fore, legally  act  in  returning  that  money,  and  by  so  doing 
relieve  themselves  from  responsibility.  Board  of  Super- 
vi8or$  V.  ffallj  47  Wis.,  208;  Hopkins's  Appeal^  90  Penn. 
St.,  69. 

C.  M.  Joslyn  and  E.  F.  Oole^  for  the  appellees. 

Pabdee,  J.  The  Farmers  and  Mechanics'  Association 
of  Waterbury  voted  to  construct  a  park  for  fairs.  The 
money  for  that  purpose  was  obtained  as  follows : — Its  presi- 
dent, secretary  and  treasurer  made  a  note  for  $3,000,  dated 
May  18th.  1880,  payable  to  it  on  demand  with  interest 
semi-annually.  The  defendants,  Jacques,  Parsons  and 
Hall,  with  about  eighty  other  persons,  signed  the  following 
writing  upon  the  back  of  the  note :  *'  We,  the  undersigned, 
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hereby  guarantee  the  payment  of  sixty  dollars  upon  the 
above  note  until  the  same  is  paid  in  full."  Upon  this  note 
Root^  the  president,  borrowed  $3,000  of  one  Dr.  Shove,  and 
placed  the  same  in  the  hands  of  the  treasurer.  Subse- 
quently a  committee  appointed  by  the  association  made  a 
contract  in  its  behalf  with  Thomas  Martin  for  the  construc- 
tion of  a  trotting  course,  to  be  completed  on  or  before 
August  10th,  1880,  to  the  acceptance  of  the  committee. 
Martin  performed  work  upon  his  contract,  but  has  not  com- 
pleted it  to  their  acceptance.  On  December  7th,  1880,  the 
committee  reported  to  the  association  his  non-performance 
of  contract ;  also  that  inasmuch  as  the  borrowed  money  was 
di*awing  interest,  it  would  be  best  to  repay  it  and  borrow 
again  when  necessary.  Neither  the  association  nor  the 
executive  committee  passed  any  vote  upon  the  subject  of 
repayment.  About  ten  days  thereafter  Hall,  the  secretaiy 
of  the  association,  drew  an  order  for  $3,000  upon  Parsons, 
the  treasurer,  in  favor  of  Jacques,  not  a  member  of  the 
association,  but  of  the  committee  appointed  to  procure  the 
construction  of  the  track.  These  persons  are  made  defend- 
ants. The  treasurer  paid  the  money  to  Jacques,  and  he 
caused  it  to  be  returned  to  the  lender. 

In  April,  1881,  the  association  became  indebted  to  A.  L. 
Peck  in  the  sum  of  about  $800  for  lumber  for  a  fence,  and 
to  G.  Tracy  in  the  sum  of  about  $400  for  labor  in  erect- 
ing it. 

Since  September,  1881,  the  association  has  been  in  insolv- 
ency, and  the  plaintiff  is  its  trustee.  He  complains  sub- 
stantially as  follows:  "The  plaintiff  says  that  he  needs 
said  fund  so  raised  as  aforesaid,  together  with  the  other 
moneys  of  the  said  association,  for  the  purpose  of  paying 
said  Martin,  Peck  and  Tracy.  That  on  or  about  the  18th 
day  of  December,  1880,  the  defendants  fraudulently  and 
wrongfully  combined,  conspired  and  agreed  together  to 
convey  away  the  above  mentioned  funds  so  raised  as  afore- 
said for  the  purpose  of  paying  for  said  track  and  fence,  to- 
gether with  the  other  money  in  said  association's  treasury ; 
and  for  the  purpose  aforesaid  fraudulently  and  wrongfully. 
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and  without  any  authority  of  said  association,  or  from  its 
proper  committee  or  officers,  drew  a  certain  order  on  the 
said  association's  treasurer,  pretending  and  purporting  to  be 
the  order  of  the  said  association  for  the  sum  of  $3,000 ;  and 
then  and  there,  on  or  about  said  18th  day  of  December, 
1880,  with  the  said  order  so  fraudulently  drawn  and  issued 
as  aforesaid,  procured  from  said  treasurer  said  above  men- 
tioned money,  and  then  and  there  converted  and  disposed 
of  the  same  to  their  own  use." 

The  defendants  had  judgment.  The  plaintiff  appeals  for 
reasons  substantially  as  follows : — ^^  That  the  court  erred  in 
deciding  that  said  $8,000  borrowed  was  not  a  special  fund 
raised  for  the  construction  of  said  park ;  and  in  further  de- 
ciding that  the  said  fund  could  be  taken  and  used  for  the 
purpose  of  paying  other  debts  of  said  association  than  those 
contracted  for  the  construction  of  said  park,  at  least  until 
after  said  park  expenses  were  fii*st  paid.  Also  in  deciding 
that  three  members  of  the  executive  committee  of  said 
association  could  appropriate  said  $8,000  to  the  payment  of 
said  claims  to  Dr.  Shove,  provided  they  acted  in  good  faith 
in  so  doing.  Also  in  deciding  that  three  members  of  the 
executive  committee,  each  one  of  whom  was  personally 
and  individually  liable  as  guarantor  on  said  $8,000  note, 
had  the  power  to  appropriate  the  said  $8,000  so  in  the 
treasury  to  the  payment  of  said  note  on  which  they  were 
guarantors,  and  that  where  they  had  a  personal  interest 
they  were  qualified  to  act." 

If  we  should  concede  that  when  the  treasurer  of  the 
association  paid  its  debt  for  borrowed  money  it  also  was 
indebted  to  Martin,  the  plaintiff  would  remain  without 
cause  of  action.  Although  the  payment  of  the  debt  due 
from  the  association  was  made  by  the  custodian  of  its 
money  without  any  special  direction  from  it,  yet  the  act 
gave  neither  to  it,  nor  to  its  trustee  in  insolvency  as  the 
agent  of  its  creditors,  any  right  of  action  against  him.  For 
it  is  the  legal  duty  of  a  debtor  to  pay  matured  obligations, 
and  his  right  to  pay  such  as  have  not  matured  with  th6 
creditor's  assent;   the  investment  is  absolutely  safe;   pre- 
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sumptively  it  is  to  the  advantage  of  a  debtor  to  free  him- 
self from  debt;  presumptively  the  agent  who  applies  his 
principal's  money  upon  the  principal's  debt  benefits  him; 
and  there  is  no  finding  that  the  payment  injured  this  asso- 
ciation. The  fact  that  the  treasurer  and  his  co-defendants 
were  guarantors  of  the  debt  discharged  does  not  vary  the 
case ;  the  legal  significance  of  that  fact,  if  it  has  any,  is 
exhausted  upon  the  question  of  good  faith ;  and  the  finding 
is  that  the  payment  was  made  in  good  faith,  upon  the  belief 
that  it  would  be  for  the  benefit  of  the  association.  Upon  the 
facts  the  money  of  the  association  in  the  hands  of  its  treas- 
urer was  at  its  absolute  disposal,  subject  only  to  the  inter- 
position of  creditors  under  the  insolvent  law  within  sixty 
days  after  a  payment  to  a  preferred  creditor ;  and  it  was  none 
the  less  so  that  its  debts  equalled  its  assets.  No  matter 
how  confidently  a  creditor  may  rely  upon  the  fact  that  his 
debtor  has  money  sufficient  to  pay  him ;  no  matter,  indeed, 
what  promises  the  debtor  may  make  as  to  payment;  he 
thereby  obtains  no  lien  upon  the  money ;  no  trust  to  the 
exclusion  of  other  creditors  is  stamped  upon  it  in  his  favor, 
of  which  either  law  or  equity  will  take  cognizance.  As  a 
matter  of  law  it  is  exposed  to  seizure  by  another  creditor 
more  vigilant,  or  reception  by  one  more  favored.  The  law 
does  not  lift  any  creditor  to  a  place  of  preference  who 
simply  trusts  his  debtor. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


The  Town  of  Naxjgatuck  vs.  Arthur  W.  Smith. 

A  proceeding  under  the  bastardy  act  (Gen.  Statutes,  p.  409,  sees.  1,  4,)  Is 

in  form  criminal  but  in  its  nature  civil. 
The  Justice  of  the  peace  before  whom  the  case  is  primarily  brought  can 

only  bind  the  defendant  over  to  the  higher  court,  which  court  can 

acquire  Jurisdiction  only  by  this  proceeding. 
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If  a  plea  in  abatement  is  filed  before  the  Justice  there  is  no  appeal  by  the 
defendant  from  an  adverse  decision  npon  it ;  but  the  practice  is  to 
allow  him  to  renew  his  objection  in  the  higher  court. 

The  statute  provides  that  on  a  binding  over  the  justice  shall  commit  the 
defendant  on  his  failure  to  give  bond  for  his  appearance  before  the 
higher  court,  but  this  is  wholly  for  the  security  of  the  plaintiiT  and 
the  failure  of  the  justice  to  commit  does  not  invalidate  the  binding 
over.  • 

In  the  higher  court  the  presence  of  the  defendant  is  not  necessary  to  its 
jurisdiction,  bnt  the  case  may  be  heard  and  decided  in  his  absence. 

[Argued  December  1st— decided  December  18th,  1886.] 

Complaint  under  the  bastardy  act;  brought  before  a 
justice  of  the  peace  by  the  selectmen  of  the  plaintiff  town. 
The  defendant  was  bound  over  by  the  justice  to  the  District 
Court  of  the  district  of  Waterbury,  which  court  (^Brad- 
street^  (T!,)  found  him  guilty.  He  then  appealed  the  case  to 
the  Superior  Court  for  New  Haven  County,  which  court 
(Torrance^  J*.,)  aflBtmed  the  judgment.  The  defendant  then 
appealed  from  the  last  judgment  to  this  court.  The  case  is 
fully  stated  in  the  opinion. 

ff,  0.  Baldwin^  for  the  appellant. 
J.  O'Neill^  Jr,^  for  the  appellee. 

Cabpentee,  J.  This  is  a  complaint  under  the  statute 
relating  to  bastardy.  Gen.  Statutes,  p.  469,  sees.  1,  4.  The 
defendant  was  brought  before  a  justice  of  the  peace;  upon 
an  adjournment  he  gave  bonds  for  his  appearance ;  he  ap- 
peared, and  filed  a  plea  in  abatement.  The  issue  on  that 
plea  was  decided  against  him.  He  then  moved  for  an  appeal 
to  the  District  Court  of  Waterbury,  and  offered  suflBcient 
bonds ;  but  the  justice  decided  that  unless  he  would  enter 
into  a  bond  with  sufficient  surety  in  the  sum  of  one  thou- 
sand dollars,  conditioned  to  prosecute  his  appeal  to  effect^ 
and  also  conditioned  to  appear  personally  before  the  District 
Court  and  abide  the  order  of  the  court  in  the  cause,  the 
appeal  would  not  be  allowed.  The  defendant  refused  to 
enter  into  such  bond.    Thereupon  the  court  decided  that 
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probable  grounds  existed  for  the  support  of  the  complaint 
and  ordered  the  defendant  to  become  bound  with  surety  iu 
the  sum  of  one  thousand  dollars  conditioned  that  he  appear 
before  the  District  Court.  The  defendant  refused  to  give 
such  a  bond. 

Without  committing  the  defendant  for  want  of  bonds 
the  justice  transmitted  copies  to  the  District  Court,  which 
were  duly  entered  in  the  docket  thereof,  and  at  the  next 
term,  the  defendant  not  appearing,  he  was  defaulted,  and, 
upon  hearing  had,  judgment  was  rendered  for  the  plaintiff. 
At  the  same  term  and  after  judgment  the  defendant  ap- 
peared in  court  and  appealed  to  the  Superior  Court,  alleging 
errors. 

A  party  in  default  is  not  ordinarily  supposed  to  be  in 
court  for  the  purpose  of  appealing  from  the  judgment 
against  him.  But  the  irregularity  seems  to  have  been^ 
waived,  and  the  Superior  Court  found  no  error,  and  ren- 
dered judgment  for  the  appellee. 

Two  reasons  of  appeal  are  alleged,  both  of  which,  in 
effect,  deny  the  jurisdiction  of  the  District  Court : — 

1.  That  the  justice  had  no  power  to  find  probable  cause 
after  the  defendant  had  moved  for  an  appeal  from  the  judg- 
ment on  the  plea  in  abatement  and  offered  sufficient  bonds ; 
and 

2.  That  the  District  Court  erred  in  proceeding  to  and 
rendering  judgment  as  upon  a  default  when  the  defendant 
was  not  before  the  court. 

First,  as  to  the  power  and  duty  of  the  justice.  The  pro- 
ceeding is  purely  statutory.  In  form  it  possesses  many  of 
the  features  of  a  criminal  prosecution ;  in  substance  it  is  a 
proceeding  to  enforce  a  civil  remedy.  It  is  a  special  pro- 
ceeding provided  by  statute,  and  is  peculiar  to  this  class  of 
cases.  The  justice  has  not  final  jurisdiction ;  consequently 
he  can  render  no  final  judgment.  The  sole  issue,  so  far  as 
the  merits  of  the  case  are  concerned,  is  prescribed  by  stat- 
ute— ^the  finding  of  probable  cause.  Gen.  Statutes,  p.  469, 
sec.  1.  If  a  dilatory  plea  is  interposed,  as  it  was  in  this 
case,  the  justice  has  power  incidentally  to  dispose  of  it.    If 
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the  plea  is  overruled  the  statutory  issue  remains  to  be  tried, 
and  it  is  the  duty  of  the  justice  to  try  it.  That  seems  to 
be  essential  in  order  to  give  the  higher  court  jurisdiction. 
Although  final  jurisdiction  was  exclusively  in  the  District 
Court,  yet  that  jurisdiction  was  not  strictly  original.  It 
could  take  it  only  as  handed  to  it  by  a  justice  of  the  peace 
in  the  statutory  manner.  The  statute  does  not  provide  for 
an  appeal  from  an  adverse  decision  on  a  plea  in  abatement. 
Such  a  provision  would  be  inconsistent  with  the  general 
scope  and  intent  of  the  statute.  The  general  statute  relating 
to  appeals,  (Gen.  Statutes,  p.  415,  sec.  15,)  has  reference  to 
causes  within  the  jurisdiction  of  justices  of  the  peace,  and 
has  no  application  to  a  case  like  this,  where  the  justice  can 
only  bind  over  to  a  higher  tribunal.  The  analogy  between 
this  case  and  criminal  cases,  in  which  the  justice  can  only 
bind  over,  is  striking.  In  such  cases  an  appeal  from  a  judg- 
ment on  a  plea  in  abatement  is  unknown  to  our  practice. 

It  does  not  follow  however  that  the  defendant  may  not 
have  the  judgment  on  such  a  plea  reviewed  in  the  higher 
court.  We  believe  the  practice  to  have  been  to  allow  him 
to  renew  the  objection  there.  Dav{$  v.  Salisbury^  1  Day, 
278 ;  Chaplin  v.  Huntington^  6  Conn.,  41.  In  Hinman  v. 
Taylor^  2  Conn.,  857,  and  in  Hopkins  v.  Plainfield^  7  Conn., 
286,  the  defendant  pleaded  in  abatement  in  the  County 
Court.  Thus  far  therefore  the  proceeding  before  the  justice 
was  regular  and  proper. 

We  come  now  to  the  second  objection,  which  is  that  the 
District  Court  had  no  jurisdiction.  This  objection  rests 
upon  the  fact  that  the  justice  did  not  commit  the  defendant 
for  want  of  bonds.  We  agree  that  that  is  the  regular  mode 
pointed  out  by  statute  in  which  the  body  of  the  defendant 
is  detained  ;  but  his  detention  is  for  the  plaintiffs  security 
and  not  for  the  purpose  of  retaining  jurisdiction.  If  that 
is  not  resorted  to  the  defendant  may  abscond,  and  the  plain- 
tiff may  lose  all  means  of  enforcing  the  judgment.  The 
plaintiff  however  runs  all  the  risk ;  the  defendant  may  gain, 
but  he  risks  nothing  by  not  being  committed.    He  there- 
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fore  is  not  in  a  condition  to  complain.  The  provision  is  for 
the  benefit  of  the  plaintiff  and  he  may  waive  it. 

In  the  District  Court  the  presence  of  the  defendant  in 
court  is  not  essential  to  its  jurisdiction.  In  that  respect  it 
is  unlike  a  criminal  prosecution.  It  closely  resembles  a 
civil  suit  in  actions  for  tort,  in  which  the  body  may  be  ar- 
rested and  held  to  respond  to  the  judgment.  The  arrest 
and  detention  of  the  body  are  for  security  and  not  to  give 
jurisdiction.  If  he  is  not  arrested,  or,  if  arrested  and  special 
bail  is  given,  he  may,  if  he  chooses,  absent  himself,  and  the 
trial  may  well  proceed  without  him.  He  has  a  right  to  be 
there,  but  it  is  a  privilege  which  he  may  waive.  By  waiv- 
ing it  he  in  no  manner  impairs  or  affects  injuriously  the 
plaintiff's  rights. 

Moreover,  it  is  apparent  that  he  was  not  altogether  ab- 
sent. At  each  time  when  an  order  for  his  arrest  was  asked 
for  counsel  interceded  in  his  behalf.  A  motion  was  made 
in  his  interest  to  erase  the  case  from  the  docket  for  want  of 
jurisdiction ;  and  when  judgment  was  rendered  against  him 
he  was  promptly  present  for  the  purpose  of  appealing. 
With  these  facts  before  us  perhaps  he  might  properly  be 
regarded  as  present,  if  necessary,  for  all  purposes.  But  it 
is  not  necessaiy,  for  jurisdiction  did  not  depend  upon  his 
presence. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


Gbobgb  H.  Pbbry,  Je.  vs.  James  Reynolds  and  others. 

The  selectmen  and  town  clerk  are  by  the  constitution  of  the  state  (art.  6, 
sec  6y)  a  board  of  registration  in  each  town  to  decide  on  the  qualifica- 
tions and  admission  of  electors  in  such  town.  Held  that  they  are 
qiuiH  judicial  officers,  and  exempt  from  liability  for  their  action  so 
long  as  they  act  in  good  faith  and  within  their  jurisdiction. 

A  man  twenty-five  years  of  age,  whose  parents  lived  in  another  state,  and 
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who  had  left  his  home  with  them  with  no  intention  of  returning  and 
was  not  aided  by  them  in  his  support,  had  resided  for  more  than  a  year 
in  New  Haven  as  a  student  in  a  theological  school,  a  part  of  the  time 
teaching  and  preaching  there  and  in  the  vicinity,  and  intending  to 
make  that  the  place  of  his  residence  until  he  had  completed  his  studies 
and  obtained  employment  elsewhere.  Held  to  be  domiciled  in  New 
Haven  and  entitled  to  admission  as  an  elector  there. 

[Argued  December  2d— decided  December  29th,  1885.] 

Action  against  the  defendaDts  as  selectmen  and  town 
clerk  of  the  town  of  New  Haven,  for  refusing  to  admit  the 
plaintiff  as  an  elector ;  brought  to  the  Court  of  Common 
Pleas. 

The  complaint  alleged  that,  on  the  20th  day  of  October, 
1884,  the  plaintiff  was  a  male  citizen  of  the  United  States, 
twenty-five  years  of  age ;  that  he  had  resided  in  the  state 
of  Connecticut  for  one  year,  and  in  the  town  of  New  Haven 
for  six  months,  next  preceding  that  date,  and  that  he  had  all 
the  qualifications  required  by  the  constitution  for  becoming 
a  voter  in  the  town  of  New  Haven ;  that  on  the  16th  day 
of  October,  1884,  his  name  was  duly  registered,  under  the 
title  "  To  be  made,"  for  the  first  ward  of  the  town  of  New 
Haven,  and  so  remained  down  to  and  including  the  27th  day 
of  said  October,  and  that  a  duly  certified  copy  of  the  list 
was  in  the  possession  of  the  selectmen  and  town  clerk  of 
the  town  from  the  20th  to  the  27th  of  said  October ;  that 
the  selectmen  and  town  clerk  constituted  a  board  provided 
by  the  constitution  to  decide  on  the  qualifications  of  per- 
sons applying  to  be  admitted  as  electors ;  that  on  the  20th 
of  said  October  the  plaintiff  offered  himself  before  the 
board  to  be  admitted  an  elector,  the  defendants  then  sitting 
and  acting  as  members  of  the  board  for  the  admission  of 
electors ;  that  the  plaintiff  was  then  prepared  and  ready  to 
prove  before  the  board  that  he  had  all  the  necessary  quali- 
fications, and  being  duly  sworn  did  then  make  oath  to  the 
necessary  facts,  but  that  the  defendants,  after  hearing  his 
evidence,  decided  not  to  admit  him  as  an  elector ;  and  that 
the  defendants  by  their  acts  aforesaid  had  wrongfully  and 
unlawfully  deprived  him  of  the  enjoyment  of  his  rights  as 
a  citizen  of  the  state  and  of  the  United  States. 
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A  second  count  set  forth  more  particularly  the  facts  with 
regard  to  his  residence  in  New  Haven,  as  follows : — 

The  plaintiff  on  the  day  when  he  presented  himself  be- 
fore the  board  for  the  admission  of  electors  in  October, 
1884,  testified  that  for  more  than  one  year  prior  thereto  he 
had  been  pursuing  theological  studies  in  the  divinity  school 
connecled  with  Yale  College,  and  during  a  portion  of  that 
time  had  been  engaged  in  business,  teaching  and  preaching 
in  New  Haven  and  vicinity;  that  he  had  parents  residing  in 
the  state  of  Kansas,  and  that  since  the  month  of  September, 
1888,  he  had  not  had  any  residence  or  actual  home  with  his 
parents,  and  had  no  intention  of  treating  the  residence  of 
his  parents  as  his  residence ;  and  that,  during  all  the  time 
since  September,  1888,  and  down  to  and  including  the 
month  of  November,  1884,  he  intended  to  make  the  town 
of  New  Haven  his  residence  until  such  a  time  as  he  should 
have  completed  his  studies  in  said  divinity  school,  and  until 
such  time  thereafter  as  he  might  find  it  convenient,  and 
until  he  obtained  employment  either  in  or  out  of  said  town 
of  New  Haven  as  might  seem  to  him  advisable  when  his 
studies  were  completed,  and  that  he  did  not  depend  on  his 
parents  for  support,  and  was  then  residing  and  pursuing  his 
studies  in  the  town  of  New  Haven. 

Three  of  the  defendants  filed  an  answer  averring  that  they 
voted  in  favor  of  admitting  the  plaintiff ;  the  others,  five  in 
number,  demurred  to  the  complaint,  and  the  case  was  re- 
served, on  the  demurrer,  for  the  advice  of  this  court. 

C.  JR.  IngersoU  and  W.  K.  Towmendy  in  support  of  the 
demurrer. 

The  act  of  the  defendants  which  the  complaint  charges 
to  be  wrongful  and  a  legal  injury  to  the  plaintiff,  was  an 
act  done  while  ^^  the  defendants  were  then  sitting  and  act- 
ing as  members  of  the  board  for  the  admission  of  electors." 
And  the  act  complained  of  is  that  ^^when  the  plaintiff 
offered  himself  to  be  admitted  to  the  privileges  of  an  elec^ 
tor,  the  defendants,  after  hearing  the  evidence  offered  by 
him,  decided  not  to  admit  him,  and  refused  to  permit  him 
Vol.  ltii — 84 
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to  take  the  oath  prescribed  by  law  in  such  cases."  What 
the  plaintiff  testified  to  on  that  occasion  is  of  no  conser 
quence.  The  defendants  acting  in  their  oflBcial  capacity 
under  the  constitution  of  the  state,  heard  his  testimony  and 
all  the  other  evidence  offered  by  the  plaintiff,  and  then,  as 
it  was  their  duty  to  do,  decided  the  case.  They  decided 
against  the  claim  of  the  plaintiff,  and  this  is  his  only  com- 
plaint. 

The  constitution  of  the  state  has  made  the  selectmen  and 
town  clerk  the  sole  judges  of  the  qualifications  of  electors, 
and  their  duties  are  of  a  judicial  nature.  Freeman  v.  Select- 
men  of  New  Haven^  84  Conn.,  415.  Such  public  oflScers  can- 
not be 'made  responsible  in  a  civil  suit,  so  long  as  their  acta 
complained  of  are  within  the  jurisdiction  conferred  upon 
them  by  the  law.  "  I  prefer  to  place  the  decision  upon  the 
broad  ground  that  no  public  officer  is  responsible  in  a  civil 
suit  for  a  judicial  determination,  however  erroneous  it  may 
be,  and  however  malicious  the  motive  which  produced  it. 
Such  acts,  when  corrupt,  may  be  punished  criminally,  but 
the  law  will  not  allow  malice  and  corruption  to  be  charged 
in  a  civil  suit  against  such  an  officer  for  what  he  does  in  the 
performance  of  a  judicial  duty.  The  rule  extends  to  judges 
from  the  highest  to  the  lowest ;  to  jurors  and  all  public  offi-. 
cers,  whatever  name  they  may  bear,  in  the  exercise  of  judi- 
cial power.  It,  of  course,  applies  only  when  the  judge  or 
officer  has  jurisdiction  of  the  particular  case  and  was  au- 
thorized to  determine  it.  If  he  transcended  the  limit  of 
his  authority,  he  necessarily  ceases  in  the  particular  case  to 
act  as  a  judge,  and  is  responsible  for  all  consequences.  But 
with  these  limitations  the  principle  of  irresponsibility,  so 
far  as  respects  a  civil  remedy,  is  as  old  as  the  common  law 
itself.  The  authorities  on  this  subject  are  almost  innumera- 
ble."    Weaver  v.  Devendorf^  8  Denio,  120. 

But  in  the  present  case  there  is  no  complaint  of  any  wan- 
ton or  malicious  or  corrupt  or  in  any  way  improper  motive. 
Much  less  is  there  any  complaint  of  any  extra-judicial  act. 
The  object  of  the  constitutional  provision  making  "the 
selectmen  and  town  clerks  of  the  several  towns "  the  sole 
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judges  of  the  qualifications  of  electors,  was  to  plaee  that 
duty  beyond  the  control  or  interference  of  any  other  de- 
partment of  the  state  government.  And  even  in  those 
states  without  the  peculiar  electoral  system  of  Connecticut, 
a  civil  action  against  election  ofiScers  is  not  allowed,  except 
for  malicious  and  wanton  acts  in  abuse  of  their  authority. 
The  statutory  provisions  of  Massachusetts  in  this  respect 
are  exceptional.    McCrary  on  Elections,  §  494  et  seq. 

L.  Harrison^  contra. 

1.  The  board  for  admission  of  electors  possesses  no  arbi- 
trary powers.  It  is  only  a  quasi  judicial  tribunal.  It  is 
governed  by  a  plain  rule  prescribed  in  the  constitution.  It 
must  construe  and  carry  out  that  rule  according  to  settled 
interpretations  of  language  and  decisions  of  the  courts,  and 
the  members  are  liable  for  any  plain  violations  of  their 
duty.  It  is  a  fundamental  principle  that  an  elector  shall 
not  be  deprived  of  his  vote.  Cooley's  Const.  Lim.,  616. 
The  safety  of  our  government  depends  upon  the  protec- 
tion of  the  elector  in  his  rights  as  such.  If  he  is  deprived 
of  them  he  suffers  the  most  grievous  wrong.  It  is  not  suffi- 
cient to  tell  him  he  must  suffer  this  wrong  and  remain  reme- 
diless until  he  can  show  malice  on  the  part  of  the  election 
officers  who  have  deprived  him  of  his  vote.  He  is  entitled 
to  a  civil  remedy  whenever  through  ignorance,  incapacity, 
prejudice,  negligence  or  wilfulness,  he  is  subjected  to  the 
loss  of  his  vote.  Freeman  v.  Selectmen  of  New  Saven^  34 
Conn.,  415 ;  Sanders  v.  Getehell,  76  Maine,  168 ;  Kilham  v. 
Ward,  2  Mass.,  286 ;  Gardner  v.  Ward,  2  id.,  244,  note ; 
Lincoln  v.  Hapgood,  11  id.,  850 ;  Capen  v.  Foster,  12  Pick., 
485 ;  Gates  v.  Neal,  28  id.,  808 ;  Blanchard  v.  Stearns,  5 
Met,  298 ;  Jeffries  v.  Ankeny,  11  Ohio,  872 ;  Monroe  v.  Col- 
lins, 17  Ohio  St.,  665;  Gillespie  v.  Palmer,  20  Wis.,  544; 
Vanderpoel  v.  O'Hanlon,  53  Iowa,  246 ;  Stratford  v.  San- 
ford,  9  Conn.,  275.  The  constitution  of  Connecticut  does 
not  protect  the  selectmen  and  town  clerk  against  civil  ac- 
tions for  wilful,  ignorant  or  plain  violations  of  their  duty  to 
any  greater  extent  than  do  the  constitutions  or  laws  of 
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Maine,  Massachusetts,  Ohio,  Wisconsin  or  Iowa,  The  fact 
that  the  authority  given  to  them  is  in  the  constitution  makes 
the  argument  for  them  no  stronger  than  if  it  were  only  a 
part  of  the  statute  law.  It  is  only  a  little  more  difficult  to 
alter  the  one  than  the  other,  but  in  all  other  respects  the 
former  is  no  broader  shield  than  the  latter.  While  this 
court  has  held  in  Freeman  v.  Selectmen  of  New  Saven^ 
(supra,)  that  there  is  no  remedy  by  mandamus  to  compel 
the  board  to  admit  an  elector,  it  has  suggested  that  the  du- 
ties of  the  board  may  not  be  judicial  in  the  strict  sense  of 
the  word,  and  while  they  ought  not  to  be  interfered  with 
"  so  long  as  they  act  fairly,"  this  court  added — "  If  they 
act  wantonly  or  maliciously,  they  may  be  liable  to  the  party 
injured,  but  not  in  this  form  of  proceeding."  The  facts  ad- 
mitted by  the  demurrer  in  this  case  show  that  the  defend- 
ants did  not  act  fairly.  They  show  conclusively  a  wilful 
denial  of  his  rights  to  the  plaintiff,  evidently  because  he 
was  a  student.  This  was  a  wanton  exercise  of  power  and 
abuse  of  authority.  While  it  is  not  claimed  to  have  been 
malicious  in  the  ordinary  use  of  that  word,  it  discloses  a 
btate  o^  proceedings  which  this  court  should  not  hesitate  to 
review.  If  this  case  cannot  be  inquired  into  so  that  this  court 
may,  if  necessary,  differ  from  the  defendants  in  opinion, 
then  the  other  provisions  of  our  constitution  to  support  a 
free  and  equal  suffrage  are  made  void,  and  every  elector  is 
hereafter  at  the  mercy  of  a  partisan  majority  without  appeal 
and  without  remedy.  The  power  to  "  decide  on  the  qualifi- 
cations of  electors  "  conferred  by  sec.  5,  art.  6,  of  the  con- 
stitution, is  only  a  power  to  decide  subject  to  the  rule  of  the 
constitution.  The  constitution  enumerates  the  qualifica- 
tions ;  they  are  not  subject  to  the  arbitrary  will  of  the 
board.  The  qualifications  requisite  are  age,  sex,  citizen- 
ship, residence  for  a  certain  period,  ability  to  read,  and 
character.  The  board  cannot  alter  these  in  any  manner. 
They  cannot  exercise  their  discretion  one  iota  as  to  these. 
Age  and  sex  and  citizenship  are  simple  facts.  If  they  arbi- 
trarily find  an  applicant  not  of  age  when  he  is  twenty-one, 
a  female  when  he  is  a  male,  an  alien  when  he  is  a  citizen. 
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would  not  this  court  review  the  proceedings  ?  If  the  appli- 
cant can  read,  and  has  a  good  moral  character,  there  being 
no  evidence  to  the  contrary,  can  the  board  arbitrarily  find 
otherwise  and  exclude  him  ?  And  if  they  do,  will  not  this 
court  express  its  difference  of  opinion  ?  What  constitutes 
residence  is  a  simple  matter  to  determine  as  a  question  of 
law.  The  members  of  the  board  are  bound  to  know  what 
the  law  of  domicile  and  residence  is.  If  they  ignorantly  or 
wilfully  find  that  a  given  state  of  facts  constitutes  no  resi- 
dence, when  as  a  matter  of  law  it  does,  can  they  reject  the 
applicant  and  shield  themselves  in  this  court  under  the  plea 
of  "judicial  authority?" 

2.  The  plaintiff  upon  the  facts  was  entitled  to  admission. 
The  only  question  made  was  with  regard  to  his  residence. 
The  rules  of  law  governing  questions  of  domicile  and  legal 
residence  are  substantially  the  same,  and  the  cases  that 
apply  to  one  will  usually  apply  to  the  other.  Questions  of 
domicile  are  raised  in  connection  with  the  jurisdiction  of 
courts  and  the  settlement  of  estates.  Questions  of  resi- 
dence are  raised  in  connection  with  the  holding  of  office 
and  the  right  to  vote.  Both  are  governed  very  m*uch  by 
the  intention  of  the  party.  There  can  be  no  iron-clad  rule 
laid  down  that  the  intention  and  the  residence  can  only  be 
shown  by  particular  acts  of  the  party  claiming  a  residence. 
No  particular  acts  of  a  party  can  be  said  to  contradict  con- 
clusively the  alleged  intention  of  the  party,  unless  such 
acts  clearly  show  that  the  alleged  intention  is  false.  In 
every  case  the  acts  of  the  party  and  the  facts  in  the  case 
must  be  considered  on  their  merits  in  connection  with  the 
declared  intention.  But  the  declared  intention  should  al- 
ways prevail,  unless  the  acts  of  the  party  or  the  facts  in  the 
case  clearly  show  that  the  declared  intention  cannot  be  true. 
McCrary  on  Elections,  §§  88-41,  71 ;  Cha%e  v.  Miller,  41 
Penn.  St.,  404 ;  Miller  v.  Thompson,  1  Bartlett*s  Cont.  Elec. 
Cases,  118  ;  People  v.  Holden,  28  Cal.,  123 ;  State  v.  Judffe, 
^(?.,  13  Ala.,  806  ;  Lincoln  v.  Hapgood,  11  Mass.,  350.  The 
\  intention  of  the  party  is  held  to  be  the  all  important  con- 
sideration in  questions  of  domicile  as  well  as  residence. 
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Orant  v.  BalUher^  11  Conn.,  238 ;  Salem  v.  Lyme^  29  id., 
80  ;  Clinton  v.  Weitlrooh^  88  id.,  12 ;  Culver's  Appeal  from 
Prolate,  48  id.,  171 ;  State  v.  Fre%t,  4  Harr.,  658 ;  McDan- 
ieVs  Case,  2  Penn.  L.  J.,  810 ;  The  Venu^,  8  Cranch,N  278. 
Every  person  must  have  a  domicile  somewhere.  F%r%t  Nat. 
Bank  v.  Baleolm,  85  Conn.,  858 ;  Ahington  v.  North  Bridge- 
water,  23  Pick.,  170.  And  this  rule  applies  to  a  single  as 
well  as  to  a  married  man.  French  v.  Lightly,  9  Ind.,  478. 
In  this  case  it  is  admitted  that  the  plaintiff  had  parted  with 
his  residence  of  origin,  for  he  had  no  residence  with  his 
parents.  He  had  been  emancipated  four  years  at  least,  for 
he  was  twenty  five  years  of  age,  and  did  not  depend  on  his 
parents  for  support.  If  his  residence  was  not  in  New  Haven, 
where  was  it?  It  was  not  with  his  parents;  that  is  admit- 
ted. It  could  not  be  in  any  other  place  than  New  Haven, 
for  his  bodily  presence  had  been  in  New  Haven  from  Sep- 
tember, 1883,  to  November,  1884.  He  had  no  intention  to 
have  a  domicile  anywhere  else,  for  it  was  his  intention  to 
treat  New  Haven  as  his  residence.  He  could  not  hold  any 
former  domicile  by  an  intention  to  return,  for  it  is  admitted 
that  it  is  his  intention  to  go  to  some  indefinite  place,  or  re- 
main in  New  Haven,  as  may  seem  ad  visible,  when  his  studies 
are  completed. 

Cakpenter,  J.  The  plaintiff  applied  to  the  board  of 
registration  to  be  admitted  an  elector.  The  board  heard 
the  evidence  as  to  his  qualifications,  and  refused  to  admit 
him ;  and  that  is  the  wrong  complained  of,  for  which  this 
suit  is  brought  against  the  members  of  the  board.  A  ma- 
jority of  the  defendants  demurred  to  the  complaint,  and  on 
that  issue  the  case  was  reserved  for  onr  advice.  The  ques- 
tion relates  to  the  residence  of  the  plaintiff.  Upon  the 
evidence  it  seems  clear  that  his  only  domicile  was  in  New 
Haven,  and  that  he  should  have  been  admitted.  If  that 
was  the  only  question  involved  in  the  case  the  demurrer 
should  be  overruled ;  but  the  question  is  whether  the  de- 
fendants, acting  strictly  within  their  jurisdiction,  and  with- 
out malice  or  wilful  disregard  of  their  duty,  can  be  held 
liable. 
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The  constitution  prescribes  the  qualifications  of  electors, 
and  constitutes  the  selectmen  and  town  clerk  of  each  town 
the  tribunal  to  decide  on  those  qualifications.  In  doing  so 
they  hear  testimony,  weigh  it,  and  decide.  Thus  they  act 
judicially.  They  are  quasi  judicial  oflScers.  Freeman  v. 
Selectmen  of  New  Hiaven^  84  Conn.,  415.  The  general  rule 
is  that  such  officers  are  not  liable  for  errors  or  mistakes,  but 
there  are  exceptions.  In  Massachusetts  it  is  held  that  se- 
lectmen are  liable  in  such  cases  without  averring  or  proving 
malice.  In  Lincoln  v.  Hapgood^  11  Mass.,  850,  Parker,  C.  J., 
after  stating  that  he  had  for  some  time  entertained  a  diflFer- 
ent  opinion,  says  that  "  however  hard  such  an  action  may 
be  against  selectmen,  it  is  essential  to  the  rights  of  the  citi- 
zen that  it  should  be  sustained."  The  alignment  is,  first, 
that  the  citizen  has  no  other  remedy;  second,  that  "the 
good  of  society,  and  security  against  a  repetition  of  the 
wrong,  require  that  the  suffering  party  should  be  permitted 
to  resort  to  this  mode  of  relief" ;  and  third,  that  a  man  may 
otherwise  be  prevented  for  his  life  from  exercising  a  consti- 
tutional privilege.  In  Capen  v.  FoHter^  12  Pick.,  485, 
Shaw,  C.  J.,  says  that  "  it  has  been  decided  upon  great 
considerations  of  public  policy  that  such  an  action  may  be 
sustained." 

The  same  rule  prevails  in  Wisconsin  and  Ohio.  Gillespie 
v.  Palmer,  20  Wb.,  544 ;  Jeffrey%  v.  Ankeny,  11  Ohio,  372; 
Monroe  v.  Collin%,  17  Ohio  St.,  665.  In  the  Wisconsin  case 
however  the  defendant  was  merely  a  ministerial  officer. 

We  have  no  disposition  to  question  the  validity  or 
strength  of  the  reasoning  in  these  cases,  theoretically  con- 
sidered. It  is  sufficient  to  say  that  with  nearly  seventy 
years  experience  under  our  constitution,  it  is  believed  that 
the  evils  apprehended  have  not  existed  to  any  considerable 
extent.  Indeed  it  is  believed  that  if  the  Massachusetts  rule 
prevailed  here,  the  evils  that  would  arise  from  increased 
litigation,  subjecting  men  who,  it  must  be  presumed,  en- 
deavor honestly  and  fairly  to  discharge  their  official  duties, 
to  annoyance  and  expense,  would  be  greater  than  any  we 
have  hitherto  experienced.    Viewed  in  the  light  of  experi- 
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eiice  we  cannot  regard  those  reasons  as  sufficient  to  induce 
us  to  depart  from  the  general  rule. 

For  two  thirds  of  a  century  our  system  has  been  in  ope- 
ration, and  we  are  not  aware  that  the  records  of  our  courts 
show  any  cases  of  this  description.  This  circumstance, 
though  not  in  itself  a  decisive  argument,  tends  strongly 
to  show  the  almost  univei-sal  sense  of  the  profession  dur- 
ing that  time  that  such  an  action  cannot  be  maintained. 

As  a  rule,  we  think  the  liuties  devolving  upon  boards  of 
registration  are  fairly  and  honestly  discharged.  Doubtless 
it  occasionally  happens  that  a  man  entitled  to  vote  is  ex- 
cluded, or  one  not  entitled  to  vote  is  admitted ;  but  so  far 
as  such  cases  result  from  mistakes  it  is  hard  to  subject  the 
members  of  the  board  to  an  action. 

We  think  it  not  politic  or  wise  to  expose  those  upon 
whom  the  law  casts  the  burden  of  ascertaining  the  qualifi- 
cations of  electors  to  the  annoyance  of  private  suits  for 
errors  in  judgment.  If  they  act  wantonly  or  maliciously, 
there  may  be  a  private  remedy;  but  that  is  not  this  case,  as 
there  is  no  allegation  of  wanton  or  malicious  conduct. 

We  think  that  the  general  rule  which  exempts  judicial 
officers  from  liability  should  continue  to  apply  to  boards  of 
registration  so  long  as  they  act  in  good  faith  and  within 
their  jurisdiction. 

The  Superior  Court  is  advised  that  the  complaint  is 
insufficient. 

In  this  opinion  the  other  judges  concurred. 


The  State  vs.  David  Beaudet. 

Upon  a  trial  for  an  assault  on  A  with  intent  to  murder,  in  which  the  de- 
fense was  that  B  and  not  the  prisoner  made  the  assault,  evidence  ol 
threats  of  B  against  A  was  held  inadmissible. 

[Argued  December  2d,  1885— decided  March  26th,  1886.] 
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iNfOKMATiON  for  an  assault  with  intent  to  murder;  in 
the  Superior  Court.  Tried  to  the  jury  before  Stoddard^  J. 
Verdict  guilty,  and  appeal  by  defendant  on  the  ground  of 
error  in  the  rulings  and  charge  of  the  court.  The  case  is 
sufficiently  stated  in  the  opinion. 

E,  ZachcTj  with  whom  was  S.  W.  F.  Andrews^  for  the 
appellant. 

T.  JS.  Doolitthy  State's  Attorney,  for  the  State. 

LooMis,  J.  The  prisoner  was  tried  upon  an  information 
for  an  assault  upon  one  Dr.  Walter  Zink  with  intent  to 
murder.  He  was  at  the  time  in  Dr.  Zink's  employ  and  an 
inmate  of  the  family,  the  other  members  being  the  wife  of 
Zink,  who  was  very  deaf,  a  daughter  aged  fifteen,  and  a 
little  son  much  younger.  The  state  claimed  to  have  proved 
that  the  prisoner  was  present  in  the  room  with  Dr.  Zink  a 
short  time  before  the  commission  of  the  offense  and  was 
found  in  the  house  shortly  after.  The  assault  took  place  in 
the  dining  room  of  the  house  a  few  minutes  after  eleven 
o*clock  in  the  evening.  Dr.  Zink  at  the  time  had  upon  his 
person  two  rolls  of  bills,  one  of  fifty-six  and  the  other  of 
two  hundred  dollars.  During  the  day  time  preceding  the 
assault  he  had  received  sixteen  or  eighteen  dollars  from  one 
Robert  Dougherty,  who  then  had  opportunity  to  see  one  of 
the  rolls  of  bills. 

On  the  south  side  of  Zink's  house,  leading  from  the  street 
to  the  barn,  is  a  drive-way,  and  on  the  easterly  side  is  a 
fence  and  gate  leading  from  the  drive-way  to  an  orchard  on 
the  south.  That  part  of  the  drive-way  opposite  the  gate 
consists  of  soft  and  sandy  soil.  Very  soon  after  the  assault, 
and  before  any  other  peraons  arrived,  the  prisoner  and  Mrs. 
Zink  passed  out  of  the  house  and  with  bare  feet  went  over 
the  drive-way  and  through  the  gate  into  the  orchard,  the 
prisoner  going  a  few  feet  ahead.  At  a  place  about  fifteen 
feet  beyond  the  gate  Mrs.  Zink  discovered  on  the  ground  a 
roll  of  bills,  consisting  of  two  hundred  dollars.    She  also 
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picked  up  a  watch  beside  the  driye-way,  and  some  bills  in 
the  dining  room,  and  the  prisoner  also  picked  up  some  silver 
money  there.  They  both  returned  into  the  house  and  made 
no  further  search.  Early  the  next  morning  the  impression 
of  bare  feet  of  human  beii^  was  noticed  in  the  sand  of  the 
drive-way  leading  to  and  from  the  gate  into  the  orchard. 
They  were  examined  by  the  coroner  of  the  county  and  by 
others,  and  at  the  coroner's  suggestion  Dougherty  and  the 
prisoner  made  impressions  on  the  sand  with  their  bare  feet, 
which  were  measured  and  compared  with  those  on  the  drive- 
way. The  latter  indicated  that  the  second  toe  was  some- 
what longer  than  the  first.  The  experimental  impressions 
made  by  Dougherty  were  nearly  the  same  as  those  found  on 
the  drive-way,  while  those  made  by  the  prisoner  were  a 
quarter  of  an  inch  less  in  length  and  a  little  less  ii}  width, 
but  no  other  difference  was  mentioned.  At  about  ten 
o'clock  on  the  evening  of  the  assault  Dougherty  was  in  the 
Linsley  House,  situated  from  twelve  to  fifteen  hundred  feet 
distant,  and  remained  there  until  half  past  ten,  when  he 
left,  and  was  last  seen  near  there  on  the  railroad  track  very 
drunk,  staggering,  and  on  the  road  to  his  houBe.  In  addi- 
tion to  the  other  circumstances  the  state  relied  upon  the 
confession  of  his  guilt  by  the  accused,  as  shown  by  the  tes- 
timony of  two  witnesses. 

Upon  the  trial  a  witness  was  asked  ^^  whether  Dougherty 
upon  that  night  in  that  saloon,  between  the  hours  of  half 
past  nine  and  half  past  ten,  made  any  threats  against  Dr. 
Zink?"  and  another  witness  was  asked  "whether  on  the 
day  before  the  assault,  Dougherty  in  his  hearing  made  any 
threats  against  Dr.  Zink  ?  "  Both  questions  were  excluded 
by  the  court  and  exception  taken  by  the  defendant's  coun- 
sel ;  and  this  ruling  presents  the  only  question  for  review. 

At  the  outset  it  should  be  noticed  that  the  offer  was  simply 
to  prove  the  threats  of  Dougherty  against  Dr.  Zink.  Any 
threats  of  any  kind  would  have  filled  the  offer.  What  act 
Dougherty  threatened  to  do,  or  when  or  how  he  was  to  do 
it,  was  not  indicated ;  nor  was  the  offered  evidence  accom- 
panied with  any  claim,  or  even  a  hint,  that  it  could  or  would 
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be  supplemented  by  further  testimony.  Indeed,  it  no  where 
appears  in  the  record  that  it  was  even  claimed  in  behalf  of 
the  prisoner  that  Dougherty  committed  the  offense  or  that 
any  evidence  admitted  or  to  be  offered  would  show  it.  The 
threats,  whatever  they  were,  so  far  as  appears  were  entirely 
isolated  from  the  transaction  in  question,  and  tended  in  no 
way  to  elucidate  or  give  character  to  any  material  act  or 
fact  in  the  case.  They  oould  not  therefore  have  been  re- 
ceived as  parts  of  the  res  gesUB.  As  to  the  threats  in  the 
saloon,  the  only  thing  it  would  seem  which  they  character- 
ized was  the  drunken  condition  of  the  one  who  uttered 
them. 

We  will  first  consider  whether  the  exclusion  of  this 
evidence  injuriously  affected  the  accused.  If  it  could  not 
properly  have  changed  the  result,  then  he  was  not  aggrieved 
by  the  ruling.  In  this  part  of  the  discussion  we  assume,  as 
the  record  justifies  us  in  assuming,  that  no  further  evidence 
affecting  Dougherty  was  to  be  offered.  If  then  we  supply 
the  additional  fact  of  threats  made,  and  assume,  for  the 
benefit  of  the  accused,  beyond  what  the  record  states,  that 
they  were  threats  of  personal  violence,  could  they  by  any 
possibility  have  shown  Dougherty  guilty  of  the  attempted 
murder,  so  as  to  relieve  the  accused  ?  Would  the  offered 
evidence  have  rendered  any  of  the  circumstances  relied  upon 
by  the  state  inconsistent  with  the  guilt  of  the  accused  or 
consistent  with  his  innocence  ?  Would  it  have  accounted 
for  the  money  found  in  the  very  path  the  accused  took  that 
night,  soon  after  the  offense  was  committed,  and  imme- 
diately after  it  was  discovered,  as  the  state  claimed,-  that 
Dr.  Zink  had  recovered  his  consciousness  ?  Could  it  possi- 
bly have  tended  to  show  that  the  accused  had  no  peculiar 
motive  hastily  to  rid  himself  of  the  fruits  of  the  crime 
which  Dougherty  might  not  also  have  had?  It  does  not 
seem  to  us  possible  that  the  proposed  evidence  could  have 
impaired  in  the  least  the  circumstantial  evidence  against  the 
accused  rand  surely  no  one  would  claim  that  it  could  affect 
the  evidence  derived  from  the  confessions  of  the  prisoner. 
In  regard  to  the  evidence  furnished  by  the  coroner's  experi- 


Digitized  by  VjOOQ IC 


540  NEW  HAVEN  COUNTY, 

State  V,  Beaudet. 

ment  with  the  tracks,  it  may  not  be  amiss  to  remark  that 
its  only  possible  bearing  would  be  to  furnish  presumptive 
evidence  that  Dougherty  and  not  the  accused  went  there 
that  night  soon  after  the  offense  was  committed,  but  there 
seems  to  have  been  direct  evidence  to  show  that  the  accused 
went  over  the  drive-way  in  his  bare  feet,  as  did  Mrs.  Zink 
also,  and  it  is  pretty  certain  that  they  made  impressions  on 
the  soft  and  yielding  sand  opposite  the  gate ;  and  the  differ- 
ence in  size  which  the  measurements  indicated  could  be 
readily  explained  by  the  fact  that  in  one  case  the  impres- 
sions were  made  while  standing  still  and  in  the  other  when 
moving  rapidly  forward. 

But  the  counsel  for  the  accused  in  substance  claimed 
before  this  court  that  the  state  relied  upon  opportunity  to 
commit  the  crime  in  the  absence  of  any  motive  attributed 
to  the  accused,  and  that  the  excluded  evidence  would  have 
.shown  both  motive  and  opportunity  in  another,  and  there- 
fore if  received  would  have  weakened  the  case  for  the  state. 
Waiving  any  criticism  on  this  imperfect  statement  of  the 
claims  of  the  state,  we  suggest  that  the  threats  had  no  bear- 
ing at  all  upon  the  question  of  opportunity.  The  opportu- 
nity of  the  accused,  though  obviously  better  than  that  of 
any  one  else  save  Mrs.  Zink,  was  far  from  being  exclusive. 
It  was  quite  possible  for  Dougherty  or  others  to  be  there. 
Now  as  to  the  motive  relied  upon  by  the  state,  it  was  not 
hatred  or  revenge,  but  love  of  money.  We  should  not 
expect  a  person  impelled  by  such  a  motive  to  utter  threats 
at  all ;  he  would  go  stealthily  to  assail  his  victinu  In  this 
point  of  view  the  threats  uttered  by  Dougherty,  if  they 
might  otherwise  have  indicated  ill  will  on  his  part,  could 
not  have  affected  the  motive  that  moved  the  accused  or 
have  weakened  the  evidence  relied  upon  to  connect  him 
with  the  crime. 

But  we  will  forbear  further  discussion  of  this  aspect  of 
the  case,  as  it  is  not  necessary  to  place  our  refusal  to  grant 
a  new  trial  on  this  ground,  and  proceed  to  consider  the  pre- 
cise question  raised  by  the  appeal,  namely,  were  the  threats 
of  Dougherty  admissible  at  all   under  the  circumstances 
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stated?  and  if  so,  upon  what  principle?  The  only  plausi- 
ble ground  for  the  admission  is,  that  as  the  accused  might 
exculpate  himself  by  showing  that  another  was  the  guilty 
part3%  so  any  item  of  evidence  which  would  have  been  ad- 
missible had  such  other  person  been  on  trial,  should  be 
received  in  his  favor.  We  concede  the  premises,  but  not 
the  conclusion  ;  for  under  the  rules  of  evidence  it  makes  a 
vast  difference  whether  declarations  offered  in  evidence 
come  from  the  party  on  trial  or  not.  In  the  one  case  they 
are  universally  admitted,  unless  irrelevant  or  self-serving. 
In  the  other  they  are  by  general  rule  excluded,  subject  to  a 
few  well  marked  exceptions.  In  2  Best  on  Evidence,  §  606, 
under  the  head  of  "-Bg«  inter  alios  actUj'^  it  is  said : — "No 
person  is  to  be  affected  by  the  words  or  acts  of  othei^s,  unless 
he  is  connected  with  them  either  personally  or  by  those 
whom  he  represents  or  by  whom  he  is  represented."  Were 
this  a  civil  suit  in  favor  of  Dr.  Zink  against  the  same  defen- 
dant for  the  same  assault,  would  it  occur  to  any  one  to  offer 
the  declarations  of  Dougherty  that  he  intended  to  do  the 
act,  or  even  that  he  had  done  it  ?  Is  it  any  the  less  a  mat- 
ter inter  alios  when  the  state  is  a  party  ?  In  either  case  it 
would  be  a  legitimate  defense  that  another  person  had  com- 
mitted the  deed,  but  in  neither  would  his  threats  alone  be 
admissible. 

Now  to  illustrate  some  of  the  reasons  for  such  distinction 
we  will  add,  that  where  the  threats  of  the  one  on  trial  are 
adduced  against  him  he  is  always  present  in  court  to  deny 
or  qualify  them,  to  show  that  the  witness  misunderstood, 
misremembered  or  was  false,  or  to  explain  how  the  threats 
were  uttered  in  a  transient  fit  of  anger  or  from  mere  bra- 
vado or  for  intimidation;  but  where  the  threat  of  a  third 
person  is  introduced  he  may  be  far  away,  and  no  one  can 
explain  its  real  meaning ;  and  besides,  the  very  introduction 
of  such  a  collateral  issue  serves  greatly  to  confuse  and  mis- 
lead the  triers,  and  justice  may  thereby  be  defeated.  And 
if  the  jury  were  to  pass  on  the  collateral  issue,  it  would 
have  no  other  effect  than  to  acquit  the  one  on  trial ;  the 
third  person  could  be  in  no  wise  legally  affected.    If  he 
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should  afterwards  be  indicted,  and  pat  on  trial  fdr  the  same 
offense,  he  would  still  be  at  full  liberty  to  show  his  inno- 
cence, notwithstanding  the  fact  that  the  former  finding  of 
his  guilt  caused  another's  acquittal.  And  so  if  he  had  pre- 
viously been  tried  and  acquitted,  that  fact  could  in  no  wise 
affect  the  admissibility  of  his  declarations  when  afterwards 
another  person  is  on  trial  for  the  same  offense,  for  the  latter 
would  be  no  party  to  the  verdict.  It  is  therefore  going  far 
enough  in  favor  of  the  accused  to  allow  him  to  exculpate 
himself  by  showing  the  fact  of  another's  guilt  by  some  ap- 
propriate evidence  directly  connecting  that  person  with  the 
corpus  delicti.  The  animus  of  a  third  person  is  no  defense, 
and  by  itself  it  cannot  prove  the  ultimate  fact  which  is  a 
defense.  Even  as  to  the  threats  of  the  person  on  trial, 
Wharton,  in  his  Criminal  Evidence,  8th  ed.,  §  766,  says  they 
"  are  admissible  in  evidence,  not  because  they  give  rise  to  a 
presumption  of  law  as  to  guilt,  which  they  do  not,  but  be- 
cause from  them,  in  connection  with  other  circumstances, 
and  on  proof  of  the  corpus  delicti^  guilt  may  be  logically 
inferred."  Then  follows  a  list  of  infirraative  suppositions, 
designed  to  show  that  because  one  threatens  to  commit  a 
crime  it  does  not  follow  that  such  intention  really  existed 
in  his  mind,  much  less  does  it  show  the  actual  commission 
of  the  crime.  Nearly  all  treatises  on  evidence  contain 
similar  cautions.  In  8d  Bentham's  Judicial  Evidence,  76, 
it  is  said  that  ^^  declarations  of  an  intention  to  commit  a 
crime  are  no  less  susceptible  of  being  false  than  declarations 
of  the  opposite  cast,  namely,  declarations  of  an  intention 
to  abstain  from  the  commission  of  that  or  a  similar  crime." 
We  insist  therefore  that  it  is  reasonable  to  exclude  the 
mere  disconnected  threats  and  declarations  of  third  persons. 
If  they  are  parts  of  the  res  gestce^  or  form  links  in  a  chain 
of  evidence  connecting  with  the  crime  itself,  they  may 
doubtless  be  received.  If  the  threats  were  to  commit  a 
crime  in  a  particular  mode,  and  it  was  in  fact  so  committed, 
perhaps  they  would  then  be  admissible.  But  in  the  case 
under  consideration  there  is  nothing  at  all  to  show  that  the 
thing  threatened  had  any  sort  of  resemblance  to  the  thing 
done  either  in  kind  or  mode. 
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But  if  we  suspend  our  discussion  of  the  principles  which 
ought  to  be  applied  to  the  question  and  pass  to  the  consid- 
eration of  the  decided  cases  as  found  in  other  jurisdictions, 
we  shall  find  the  ruling  of  the  court  vindicated  not  simply 
by  the  preponderance  of  judicial  authority  but  by  absolute 
unanimity,  save  in  one  case  in  Louisiana,  which  for  reasons 
to  be  suggested  hereafter  can  have  little  weight  in  the 
opposing  scale. 

We  will  first  cite  cases  precisely  analogous  to  the  case  at 
bar  in  that  threats  of  third  persons  prior  to  the  commission 
of  the  crime  were  offered  in  evidence  by  the  accused  and 
excluded ;  but  the  threats,  instead  of  being  vague  and  in- 
definite, as  in  the  case  at  bar,  were  genemlly  very  specific 
and  significant. 

The  case  of  State  v.  Davis^  77  N.  Car.,  483,  was  an 
indictment  for  murder.  On  the  trial  the  prisoner  proposed 
to  prove  by  one  Peck  "  that  George  Nicks  had  malice  to- 
ward the  deceased  and  had  a  motive  to  take  his  life,  and 
opportunity  to  do  so,  and  had  threatened  to  do  so  before 
the  court."  He  further  offered  to  prove  by  one  Rice  "  that 
one  Peck  took  a  gun  and  went  in  the  direction  of  the  house 
of  the  deceased  sometime  before  the  deceased  was  killed." 
The  court  says :  "  Both  exceptions  are  untenable  and  have 
been  repeatedly  so  held  by  this  court ;  the  first,  because 
they  are  declarations  of  a  third  party  and  are  res  inter  alios 
acta  and  have  no  legal  tendency  to  establish  the  innocence 
of  the  pnsoner,  and  the  second  for  the  same  and  the  addi- 
tional reason  that  the  time  is  too  vaguely  and  indefinitely 
set  forth.  ♦  ♦  ♦  Such  evidence  is  inadmissible  because  it 
does  not  tend  to  establish  the  corpus  delicti.  Unquestionably 
it  would  have  been  competent  to  prove  that  a  third  party 
killed  the  deceased,  and  not  the  prisoner.  But  this  could 
only  have  been  done  by  proof  connecting  Peck  with  the 
fact^  that  is,  with  the  perpetration  of  some  deed  entering 
into  the  crime  itself.  Direct  evidence  connecting  Peck 
with  the  corpus  delicti  would  have  been  admissible.  After 
proof  of  the  res  gestce  constituting  Peck's  alleged  guilt  had 
been  given,  it  might  be  that  the  evidence  which  was  offered 
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and  excluded  in  this  case  would  have  been  competent  in 
confirmation  of  the  direct  testimony  connecting  him  with 
the  fact  of  killing.  No  such  direct  testimony  was  offered 
here.  It  is  unnecessary  to  elaborate,  as  the  questions  of 
evidence  here  made  have  been  fully  discussed  and  decided 
by  this  court  in  many  cases.  It  is  only  necessary  to  refer 
to  the  principal  ones.  State  v.  BUhop^  78  N.  Car.,  44 ;  State 
v.  May,  4  Dev.,  328 ;  State  v.  Duncan,  6  Ired.,  236 ;  State 
v.  WhiU,  68  N.  Car.,  158." 

These  cases  are  all  pertinent  and  supported  by  similar 
and  some  additional  reasons.  We  will  not  take  the  time 
and  space  necessary  for  a  particular  statement  of  the  evi- 
dence offered  and  the  reasoning  of  the  court  sustaining  its 
exclusion.  To  the  above  list  we  will  add  the  case  of  State, 
V.  HayneB,  71  N.  Car.,  79. 

In  Crookham  v.  The  State,  5  W.  Vir.,  510,  it  was  held 
that  it  was  no  error  to  exclude  testimony  offered  by  the 
prisoner  to  the  effect  that  another  and  a  different  person 
from  himself  had  made  threats  to  kill  the  deceased,  just 
before  the  commission  of  the  offense  with  which  he  was 
charged,  and  that  immediately  after  the  offense  such  other 
pei-son  left  the  country  and  has  not  since  been  heard  from. 

In  Boothe  v.  The  State,  4  Texas  Ct.  of  App.,  202,  and  in 
Walker  v.  Tf^  State,  6  id.,  576,  both  being  indictments  for 
murder,  it  was  held  not  competent  for  the  accused  to  prove 
that  a  very  short  time  before  the  homicide  a  person  other 
than  the  accused  made  threats  to  take  the  life  of  the  de- 
ceased. In  the  last  case  the  court  supported  the  ruling  by 
saying: — "The  issue  of  the  trial  was  the  guilt  or  innocence 
of  the  defendant  on  trial.  Evidence  is  admissible  if  it 
tends  to  prove  the  issue,  or  constitutes  a  link  in  the  chain 
of  proof;  and  this  seems  to  be  the  limit,  and  excludes  all 
evidence  of  collateral  facts,  or  those  which  are  incapable  of 
affording  any  reasonable  presumption  or  inference  as  to  the 
principal  fact  or  matter  in  dispute ;  and  for  the  good  reason 
stated  for  the  rule  by  Mr.  Greenleaf,  that  such  evidence 
tends  to  draw  away  the  minds  of  the  jury  from  the  point  in 
issue  and  to  excite  prejudice  and  mislead  them.  1  Greenl. 
Ev.,  sees.  51,  52." 
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We  may  add  that  the  doctrine  of  these  cases  has  received 
the  recent  approval  of  jurists  and  text  writers  of  high 
authority.  Wharton,  in  his  treatise  on  Criminal  Evidence, 
§  225,  says  that  "evidence  of  threats  by  other  persons 
is  inadmissible."  The  same  doctrine  is  found  in  Wharton 
on  Homicide,  §  693.  In  2  Bishop  on  Criminal  Procedure, 
§  623,  it  is  said : — "  The  declarations  of  the  deceased,  as  of 
any  third  person,  when  not  of  the  re% gestae^  or  dying  declar- 
ations, or  communicated  to  the  defendant  so  as  possibly  to 
influence  his  conduct,  are  excluded  by  rules  which  have 
been  supposed  to  promote  justice  on  the  whole ;  at  all  events, 
which  have  become  parts  of  the  common  law,  not  within 
the  discretion  of  the  courts  to  set  aside.  Hence  they  are 
not  admissible."  And  again,  in  the  first  volume  of  the  same 
treatise,  §  1248,  it  is  said: — "In  general  what  one  says,  as 
for  example,  that  he  committed  the  crime  in  question,  will 
not  be  admitted  for  or  against  another." 

In  further  support  of  the  ruling  complained  of  we  adduce 
a  few  of  the  numerous  decisions  holding  that  admissions  of 
third  persons,  that  they  and  not  the  accused  are  guilty  of  the 
crime  charged,  are  to  be  excluded. 

In  the  early  case  of  Commonwealth  v.  Chahhoch^  1  Mass., 
143,  the  prisoner  was  tried  on  an  indictment  for  breaking 
into  a  house,  and  also  for  stealing  goods  therein.  The  de- 
fendant offered  to  prove  by  a  witness  present  that  another 
person  had  owned  to  the  witness  that  he  had  stolen  some  of 
the  articles  mentioned  in  the  indictment.  The  court  held 
that  the  evidence  could  not  be  admitted,  saying: — "It  was 
no  more  than  hearsay.  If  a  person  other  than  the  defen- 
dant had  stolen  the  goods  it  was  undoubtedly  competent  to 
the  defendant  to  prove  the  fact  in  exculpation  of  himself, 
but  not  by  the  mode  of  proof  now  offered." 

In  Smith  V.  The  State^  9  Ala.,  990,  the  prisoner  (a  slave) 
was  indicted  for  the  murder  of  one  Edmund  (also  a  slave). 
All  the  evidence  was  circumstantial.  Sam,  another  slave, 
had  been  tried  and  acquitted  for  the  same  murder  previ- 
ously. On  the  trial  it  seems  there  was  a  strong  array  of 
circumstantial  evidence  against  him,  but  Sam  stated  that  a 
Vol.  liii— 35 
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few  days  after  the  murder  Smith  told  him  that  he  killed 
Edmund.  The  particulars  of  the  statement  we  omit.  But 
on  the  trial  of  Smith  evidence  was  offered  in  his  behalf  that 
Sam  during  his  own  trial  had  become  alarmed  and  had  told 
the  witness  that  he  had  wrongfully  accused  Smith  of  the 
murder  of  Edmund  and  he  did  not  wish  to  die  with  a  lie  in 
his  mouth.  The  counsel  for  the  accused  claimed  that  it 
was  competent  for  the  prisoner  under  the  circumstances  to 
show  that  another  committed  the  murder,  and  that  in  this 
view  the  declarations  of  Sam  should  have  been  received,  as 
they  tended  to  inculpate  him  as  well  as  to  show  that  the 
prisoner  was  not  the  offender.  Ormond,  J.,  in  delivering 
the  opinion  of  the  court,  said: — "  Conceding  the  true  mean- 
ing of  these  declarations  of  Sam  in  jail  to  be  an  admission 
of  his  own  guilt  and  that  he  had  killed  Edmund  himself,  it 
does  not  vary  the  case  in  the  slightest  degree.  *  ♦  ♦  The 
declaration  of  Sam  was  not  an  act  within  the  meaning  of 
the  doctrine  I  have  been  discussing.  *  ♦  ♦  To  give  effect 
to  the  mere  declarations  of  third  persons  would  be  a  most 
alarming  innovation  upon  the  criminal  law.  Such  a  de- 
claration would  not  be  obligatory  on  the  person  making 
it.  He  might  afterwards  demonstrate  its  falsity  when 
attempted  to  be  used  against  him.  Such  testiinony  may  be 
a  mere  contrivance  to  procure  the  acquittal  of  the  accused.'' 

In  West  V.  The  State^  76  Ala.,  98,  the  question  was  again 
before  the  highest  court  of  the  same  state,  and  it  was  held 
^^  that  the  admission  of  a  third  person  that  he  committed 
the  offense  with  which  the  accused  was  charged,  not  made 
under  oath,  though  on  his  death  bed,  is  mere  hearsay,  and 
is  not  admissible  as  evidence  for  the  accused." 

In  Sharp  v.  The  State,  6  Texas  Ct.  of  App.,  650,  it  was 
held  no  error  to  refuse  to  allow  a  witness  for  the  defense  to 
testify  that  certain  other  men  confessed  that  they  committed 
the  crime.  A  similar  ruling  was  also  sustained  in  Rhea  v. 
The  State,  10  Yerg.,  (Tenn.,)  268. 

Qreenfield  v.  The  People,  86  N.  York,  76,  was  an  indict- 
ment for  murder.  Upon  the  trial  the  accused  offered  the 
letter  of  one  Royal  Kellogg  to  his  brother,  in  which,  after 
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alluding  to  the  murder,  he  said  among  other  things,  ^^  If 
they  want  me  they  can  come  and  get  me,'*  and  in  connec- 
tion with  the  above  and  with  certain  anonymous  letters 
containing  confessions,  they  offered  the  declarations  of  Eel* 
logg  and  his  brother  and  another  person,  made  within  an 
hour  after  the  murder  and  at  a  place  three  fourths  of  a  mile 
distant.  The  witness  being  awakened  by  the  barking  of  a 
dog  at  about  four  o'clock  in  the  morning,  on  looking  out 
the  window  recognized  the  two  Kelloggs  and  one  Taplin, 
and  they  had  a  gun  and  a  bag,  &c.  The  witness,  after  giv- 
ing in  detail  their  suspicious  actions  at  this  place,  was 
offered  to  prove  that  Taplin  said  to  the  Kelloggs  on  that 
occasion  before  they  left — "  You  were  damned  fools  to  do 
it,"  and  that  one  of  the  Kelloggs  replied — "  If  we  had  not 
done  it  we  should  all  have  been  hung."  Miller,' J.,  in 
delivering  the  opinion  of  the  court  said: — "Even  if  this 
letter  could  be  regarded  as  a  confession  of  Kellogg  that  he 
committed  the  murder,  it  was  only  the  declaration  of  a  third 
party,  merely  hearsay  testimony,  and  upon  no  rule  of  evi- 
dence admissible.  If  such  declarations  were  competent 
upon  any  trial  for  homicide  they  would  tend  to  confuse  the 
jury  and  to  divert  their  attention  from  the  real  issue.  The 
letter  did  not  tend  to  establish  that  Kellogg  committed  the 
offense,  was  not  a  part  of  the  red  gestce^  and  in  no  sense  re- 
lieved the  prisoner  from  the  charge  for  which  he  was  upon 
trial,  or  raised  any  presumption  that  Kellogg  was  the  guilty 
party.  Confessions  of  this  character  are  sometimes  made 
to  screen  offenders,  and  no  rule  is  better  established  than 
that  extra-judicial  statements  of  third  persons  are  inadmis- 
sible. Wharton  on  Evidence,  §  644 ;  Wharton's  Crim. 
Law,  §§  662,  684;  2  Best  on  Evidence,  §§  669,  660,  663, 
566,  578.  ♦  •  •  While  evidence  tending  to  show  that 
another  party  might  have  committed  the  crime  would  be 
admissible,  before  such  testimony  could  be  received  there 
must  be  such  proof  of  connection  with  it,  such  a  train  of 
facts  and  circumstances,  as  tend  clearly  to  point  out  some 
one  besides  the  prisoner  as  the  guilty  party.  Remote  acts 
disconnected  and  outside  the  crime  itself  cannot  be  sepa- 
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rately  proved  for  such  a  purpose.  In  considering  the  ques- 
tion we  have  carefully  examined  the  numerous  authorities 
cited  to  sustain  the  position  that  the  evidence  was  compe- 
tent, and  none  of  them  hold  that  under  such  circumstances 
it  could  lawfully  be  received,  and  it  was  neither  admissible 
alone  nor  in  connection  with  the  letters  referred  to.*' 

In  Wharton's  Criminal  Evidence,  §  225,  it  is  said: — 
**  Extra-judicial  statements  of  third  persons  cannot  be 
proved  by  hearsay,  unless  such  statements  were  part  of  the 
rea  geiUs^  or  made  by  deceased  persons  in  the  course  of  busi- 
ness, or  as  admissions  against  their  own  interest,  or  are 
material  for  the  purpose  of  determining  the  state  of  the 
mind  of  a  party  who  cannot  be  examined  in  court.  ♦  ♦  * 
Hence,  on  an  indictment  for  murder  the  admissions  of  other 
persons  that  they  killed  the  deceased  or  committed  the 
crime  in  controversy,  are  not  evidence ;  and  evidence  of 
threats  by  other  persons  are  inadmissible.  *  ♦  ♦  On  an 
indictment  for  larceny  also,  declarations  of  third  parties 
that  they  committed  the  theft  are  inadmissible." 

In  all  the  numerous  cases  we  have  examined  where  threats 
of  third  persons  were  excluded,  there  was  no  dissenting 
opinion  in  any  instance,  and  after  most  diligent  search  we 
have  been  able  to  find  but  one  case  which  furnishes  any 
support  to  the  claim  of  the  accused.  We  refer  to  that  of 
State  V.  Johnson^  30  Louisiana,  921,  where  the  state,  in  a 
prosecution  for  murder  based  entirely  on  circumstantial 
evidence,  found  it  necessary  to  trace  to  the  accused  a  motive 
for  the  homicide  in  a  previous  quarrel  with  the  deceased, 
when  the  accused  while  in  liquor  uttered  threats  against 
the  deceased,  and  upon  cross-examination  the  witness  for 
the  state,  who  had  in  chief  testified  to  the  quarrelsome 
character  of  the  deceased  and  to  the  threats  of  the  accused, 
was  asked  ^^  what  other  quarrels  the  deceased  had  besides 
that  with  the  accused,  a  few  days  prior  to  the  murder;'* 
and  the  trial  court  excluded  it.  The  court  of  review  cites 
no  authorities  and  enters  into  no  discussion  of  the  question 
upon  principle,  but  simply  says  in  effect  that  although  it 
was  of  doubtful  admissibility,  yet  on  the  whole  they  will 
give  the  accused  the  benefit  of  a  new  trial. 
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But  even  this  case  can  be  widely  distinguished  from  the 
one  on  trial.  The  state  had  put  in  issue  the  quarrelsome 
character  of  the  deceased,  and  to  that  extent  the  cross- 
examination  was  pertinent,  and  further,  the  case  seemed  to 
be  controlled  bj  the  question  whether  the  motive  arising 
out  of  a  recent  quarrel  pointed  exclusively  to  the  accused  ; 
the  fact  drawn  out  on  cross-examination  might  show  that  it 
did  not,  and  therefore  there  was  some  force  in  the  claiui 
that  it  was  admissible  in  order  to  weaken  that  evidence  by 
showing  that  others  were  also  included  and  shared  the  same 
motive.  But  in  the  case  at  bar  we  have  already  called 
attention  to  the  fact  that  the  motive  which  moved  Beaudet 
was  entirely  different  from  that  attributed  to  Dougherty, 
and  hence  the  evidence  as  to  the  latter  in  no  way  impaired 
that  applicable  to  the. former. 

In  regard  to  the  admissibility  of  the  confessions  of  guilt 
by  third  parties  in  criminal  trials,  there  is  absolute  unanim- 
ity in  the  decisions  so  far  as  we  have  been  able  to  ascertain. 
In  Smith  v.  The  State^  (supra,)  Goldthwaite,  J.,  dissents 
from  the  majority  opinion,  but  in  so  doing  he  expressly  con- 
cedes "  that  the  confession  of  a  third  person  of  his  guilt 
is  not  evidence  in  favor  of  another,  when  standing  alone, 
unaided  by  other  facts  and  circumstances";  yet  he  con- 
tends that  '*  it  is  so  whenever  the  party  confessing  is  con- 
nected with  the  crime  by  strong  presumptive  circum- 
stances." We  find  also  a  qualification  of  the  doctrine  in 
the  dictum  of  a  distinguished  reporter.  It  is  found  in  a 
note  to  the  case  of  Speare  v.  Coate^  8  McCord,  (S.  Car.,) 
side  page  232,  where  the  reporter  gives  a  summary  of  the 
exceptions  to  the  rule  excluding  hearsay  evidence,  and  in 
paragraph  twelve  says : — "  So  confessions  in  extremis  that 
the  person  himself  had  committed  a  forgery  of  which  an- 
other was  indicted  is  admissible,"  citing  as  authority  CTy- 
mery.  Littler^  1 W.  Black.  R.,  346.  The  reporter  then  adds 
his  own  opinion  :— "  So  I  should  think  that  where  a  person 
comes  forward,  and  confesses  the  crime,  and  surrenders  him- 
self to  justice,  such  confessions  would  be  admissible  evi- 
dence for  a  prisoner  accused  of  the  same  offense."    It  should 
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be  observed  that  stress  is  placed  on  the  fact  that  the  person 
confessing  also  surrenders  himself  to  justice,  implying  that 
the  confession  alone  would  be  insufficient,  but  we  ought  also 
to  add  that  the  principle  of  the  case  cited  from  1  W.  Black., 
845,  which  led  to  and  suggested  the  proposition  just  referred 
to,  owing  to  some  oversight  or  mistake  was  stated  in  an  erro- 
neous and  most  misleading  manner.  It  would  be  supposed 
upon  reading  the  note  of  the  case  that  upon  the  trial  of  one 
person  indicted  for  the  crime  of  forgery  the  confessions  in 
extremis  of  another  person  were  held  admissible  in  defense 
of  the  person  on  trial.  But  it  was  no  such  case.  On  the 
contrary  it  was  a  mere  civil  action  based  upon  a  controversy 
between  adverse  claimants  to  property  under  two  different 
wills  of  one  Clymer,  deceased.  The  action  was  ejectment. 
The  plaintiff  claimed  under  a  will  made  in  1748.  The  de- 
fendant claimed  under  the  heir  at  law  by  an  instrument 
dated  in  1745,  very  imperfect  in  form,  but  purporting  to 
have  been  subscribed  by  Mr.  Clymer,  and  to  give  the  prop- 
erty as  follows: — "Whereby,  in  consideration  of  natural 
affection,  he  covenants  and  agrees"  (but  with  nobody) 
^'that  the"  lands  in  question  *^ shall  go  and  be  given  to 
his  wife  for  life,  and  then  to  Elizabeth,  wife  of  William 
Medlycott,"  (she  being  also  his  heir  at  law,)  "  and  her  heirs 
forever."  It  was  attested  by  the  said  William  Medlycott 
and  Elizabeth  Mitchell.  The  first  will  was  concealed,  and 
William  Medlycott  took  possession  under  the  last  one  in 
right  of  bis  wife,  but  on  his  death-bed  in  1746  he  declared 
that  the  instrument  of  1745  was  forged  by  himself,  and  he 
produced  from  under  the  bed-clothes  the  first  will  of  1743, 
and  caused  it  to  be  sent  to  the  parties  interested,  who  had 
it  proved,  and  who  then  brought  this  suit,  and  this  evidence 
without  any  objection  went  before  the  jury  in  connection 
with  the  inspection  of  the  two  wills,  and  a  verdict  was  ren- 
dered for  the  plaintiff.  Lord  Mai^sfield,  in  giving  the 
opinion  of  the  court  on  this  point,  simply  says : — "  The  tes- 
tator died  in  1746.  Both  wills  in  the  custody  of  Medlycott. 
The  other  subscribing  witness  dead.  His  wife  to  be  bene- 
fitted under  it.    He,  on  his  death-bed,  sends  the  lessor  of 
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the  plaintiff  his  title,  which  is  inconsistent  with  that  under 
which  the  defendant  claims.  Under  all  these  circumstances 
I  think  it  admissible  evidence.  No  general  rule  can  be 
drawn  from  it.  No  objection  was  made  to  its  production. 
It  came  out»  it  seems,  on  the  cross-examination  of  the  de- 
fendant's counsel.  Unless  therefore  manifest  injustice  had 
been  done  on  the  whole  case  there  is  no  ground  for  a  new 
trial.    There  appears  to  be  good  reason  for  the  verdict." 

A  further  criticism  of  the  proposition  referred  to  may  be 
found  in  2  Phillips  on  Evidence,  (4th  Am.,  from  7th  London 
edition,  Cowen  and  Hill's  notes,)  p.  703,  note  493 : — "  And 
if  an  actual  surrender  should  make  the  declaration  admissi- 
ble, it  would  at  once  throw  open  the  door  for  fraudulent 
testimony,  even  in  exculpation  of  the  most  atrocious  crimi- 
nals. The  self-accuser  is  yet  to  be  tried,  and  he  may  act 
under  the  full  consciousness  of  having  such  clear  proofs  of 
his  own  innocence,  an  alibi,  or  some  other  evidence,  that  he 
would  be  risking  but  little  by  doing  the  whole  as  an  act  of 
solemn  trickery  in  behalf  of  his  friend.  The  surrender 
would  not  estop  him.  Even  should  the  people  prosecute, 
convict  and  execute  him  as  the  sole  malefactor,  the  verdict 
would  not  estop  them  nor  be  any  evidence  whatever  against 
the  first  accusation.    It  would  be  ret  inter  alio».\* 

There  was  no  error  in  the  ruling  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Thb  Evbbgrebn  Cemetbby  Association  of  New  Haven 
vs.  Henbt  Beeohbb  and  others. 

A  cemetery  assoeiation  instituted  a  proceeding  under  the  statate  for 
enlarging  its  territory  by  taking  adjoining  lands  owned  in  severalty  by 
different  persons.  Held  that  all  the  owners,  though  having  no  joint 
interest,  were  properly  made  defendants  together. 

The  bndal  of  the  dead  being  a  necessity,  land  may  be  taken  for  the  pur- 
pose under  the  authority  of  the  state. 

And  land  taken  for  such  a  purpose  by  a  corporation  authorized  to  estab- 
lish and  conduct  a  cemetery,  is  taken  for  public  use,  if  all  the  public 
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have  a  right  of  burial  there,  even,  though  the  expense  may  operate 
practically  to  exclude  some. 
But  a  corporation  does  not  take  land  for  a  public  use  where  the  public 
.  have  not,  and  can  not  acquh'e,  the  right  to  bury  In  it. 

[Argued  December  2d,  1885--decided  February  19th,  1886.] 

Action  by  the  plaintiff,  a  cemetery  association  organized 
under  the  laws  of  the  state,  for  the  purpose  of  taking  lands 
for  the  enlargement  of  its  territory,  Under  the  provision  of 
Gen.  Statutes,  p.  293,  sec.  4;  brought  to  the  Superior 
Court.  The  defendants  demurred  to  the  complaint,  and 
the  case  was  reserved  for  the  advice  of  this  court.  The 
case  is  sufficiently  stated  in  the  opinion. 

J.  W.  Ailing  and  J.  H.  Webb,  for  the  plaintiff. 

S.  E.  Baldwin  and  J.  H.  Whiting,  for  the  defendants. 

Pabdee,  J.  This  is  a  complaint  asking  leave  to  take 
land  for  cemetery  purposes  by  right  of  eminent  domain. 
The  case  has  been  reserved  for  our  advice. 

The  plaintiff  is  the  owner  of  a  cemetery,  and  desires  to 
enlarge  it  by  taking  several  adjoining  pieces  of  land,  each 
owned  by  a  different  person,  and  has  made  these  owners 
joint  defendants'.  ^  Because  of  this  joinder  they  demur. 
But  we  think  that  it  is  in  harmony  with  our  practice  in 
analogous  proceedings  and  with  the  spirit  of  the  Practice 
Act,  and  that  it  promotes  speedy,  complete,  and  inexpen- 
sive justice,  without  placing  any  obstruction  in  the  way  of 
any  defendant  in  protecting  his  rights.  Each  carries  his 
own  burden  only  ;  he  is  not  made  to  carry  that  of  any  of 
his  associates.  Therefore  the  complaint,  so  far  forth  as 
this  objection  is  concerned,  is  sufficient. 

The  safety  of  the  living  requires  the  burial  of  the  dead 
in  proper  time  and  place ;  and,  inasmuch  as  it  may  so  hap- 
pen that  no  individual  may  be  willing  to  sell  land  for  such 
use,  of  necessity  there  must  remain  to  the  public  the  right 
to  acquire  and  use  it  under  such  regulations  as  a  proper 
respect  for  the  memory  of  the  dead  and  the  feelings  of  sur- 
vivors demands.    In  order  to  secure  for  burial  places  dur- 
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lug  a  period  extending  indefinitely  into  the  future  that 
degree  of  care  universally  demanded,  the  legislature  per- 
mits associations  to  exist  with  power  to  discharge  in  behalf 
and  for  the  benefit  of  the  public  the  duty  of  providing, 
maintaining  and  protecting  them.  The  use  of  land  by 
them  for  this  purpose  does  not  cease  to  be  a  public  use  be- 
cause they  require  varying  sums  for  rights  to  bury  in 
different  localities ;  not  even  if  the  cost  of  the  right  is  the 
practical  exclusion  of  some.  Corporations  take  land  by 
light  of  eminent  domain  primarily  for  the  benefit  of  the 
public,  incidentally  for  the  benefit  of  themselves.  As  a 
rule  men  are  not  allowed  to  ride  in  cars^  or  pass  along 
turnpikes,  or  cross  toll-bridges,  or  have  grain  ground  at  the 
mill,  without  making  compensation.  -  One  man  asks  and 
pays  for  a  single  seat  in  a  car;  another  for  a  special  train ; 
all  have  rights ;  each  pays  in  proportion  to  his  use ;  and 
some  are  excluded  because  of  their  inability  to  pay  for  any 
use ;  nevertheless  it  remains  a  public  use  as  long  as  all  per- 
sons have  the  same  measure  of  right  for  the  same  measure 
of  money. 

But  it  is  a  matter  of  common  knowledge  that  there  are 
many  cemeteries  which  are  strictly  private ;  in  which  the 
public  have  not,  and  can  not  acquire,  the  right  to  bury. 
Clearly  the  proprietors  of  these  cannot  take  land  for  such 
continued  private  use  by  right  of  eminent  domain.  The 
complaint  alleges  that  the  plaintiff  is  an  association  duly 
organized  under  the  laws  of  this  state  for  the  purpose  of 
establishing  a  burying  ground  ;  that  it  now  owns  one ;  that 
it  desires  to  enlarge  it;  and  that  such  enlargement  is  neces- 
sary and  proper.  There  is  no  allegation  that  the  land 
which  it  desires  to  take  for  such  enlargement  is  for  the 
public  use  in  the  sense  indicated  in  this  opinion. 

Therefore  the  Superior  Court  is  advised  that  for  the 
reason  that  the  complaint  does  not  set  out  any  right  in  the 
plaintiffs  to  acquire  title  to  the  land  of  the  defendants 
otherwise  than  by  their  voluntary  deed,  the  demurrer  must 
be  sustained. 

In  this  opinion  the  other  judges  concurred. 
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Xdwabd  E.  Hall  and  akotheb  vb.  Philando 
Abmstbokg. 

The  plaintiffs,  while  carrying  on  the  grocery  hnsiness  in  a  store  leased  by 
them,  took  from  the  defendant  a  deed  of  a  right  of  way  from  the 
street  to  the  rear  of  the  store,  which  contained  the  following  limitation : 
— '*  To  hold  said  right  of  way  so  long  as  they  shall  occupy  said  bnild- 
ing  for  the  grocery  business  now  carried  on  by  them."  The7  after- 
wards failed  and  a  corporation  was  formed  to  carry  on  the  business, 
which  purchased  the  stock  of  goods  and  the  lease  and  employed  the 
plaintiffs  to  assist  in  conducting  the  business,  one  of  them  being  made 
chief  manager.  The  plaintiffs  were  not  stockholders  of  the  company, 
and  were  not  carrying  on  the  busipess  on  their  own  account  imder 
cover  of  the  corporation.  Held  that  the  right  of  way  ceased  when  the 
plaintiffs  ceased  to  carry  on  the  business  as  owners  of  it. 

[Argued  December  8d,  1885-^6cided  January  4th,  1886.] 

Action  for  an  injunction  to  prevent  the  obstruction  of  a 
way ;  brought  to  the  Court  of  Common  Pleas.  Facts  found 
and  case  reserved  for  advice.  The  facts  are  fully  stated  in 
the  opinion. 

T.  U,  Doolittle  and  W.  L.  Bennett^  for  the  plaintiffs. 

J*.  TT.  Ailing  and  0-.  B.  Cooley^  for  the  defendant. 

LooMis,  J.  On  the  21st  of  November,  1888,  while  the 
plaintiffs  as  partners  were  carrying  on  the  grocery  business 
at  a  store  leased  by  them  fronting  on  Chapel  street  in  New 
Haven,  they  obtained  from  the  defendant  the  grant  of  a 
right  of  way  over  his  land  from  Orange  street  to  the  rear 
of  their  store.  The  deed,  after  describing  and  locating  the 
way,  contained  thid  limitation : — ^^  To  have  and  to  hold  the 
said  right  of  way  unto  them  the  said  Edward  E.  Hall  and 
Edward  E.  Hall,  Jr.,  and  the  survivor  of  them,  so  long  as 
they  or  either  of  them  shall  occupy  said  building  on  Chapel 
street,  belonging  to  Olivia  H.  English,  for  the  grocery  busi- 
ness now  carried  on  by  them." 

On  the  2d  of  February,  1885,  the  plaintiffs  failed  in  busi- 
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neas  and  made  assignments  of  all  their  property  in  insoly- 
ency  for  the  benefit  of  their  creditors,  and  the  trustee  took 
possession  of  all  the  goods  and  fixtures  in  their  store. 
Thereupon  certain  persons,  from  motives  of  friendship  for 
the  plaintiff  formed  a  joint  stock  corporation  under  the 
corporate  name  of  "  The  Edward  E.  Hall  &  Son  Company," 
with  a  paid  up  capital  of  fifteen  thousand  dollars.  The 
purpose,  as  expressed  in  the  articles,  was  to  carry  on  in 
New  Haven  a  general  grocery  business,  both  at  wholesale 
and  retail.  No  mention  was  made  of  the  store  where  the 
business  was  to  be  carried  on,  nor  that  the  object  was  to 
employ  or  benefit  the  plaintiffs  in  any  way.  But  it  was 
found  (subject  to  objection  as  to  its  admissibility)  that 
there  was  an  oral  understanding  that  after  the  payment  of 
six  per  cent,  dividends  to  the  stockholders,  if  earned,  the 
balance  of  the  net  profits  should  belong  to  the  plaintifiTs  as 
compensation  for  their  services  in  the  management  of  the 
business  at  the  store. 

The  corporation  was  legally  and  honestly  organized,  and 
was  not  intended  to  cover  property  of  the  plaintiffs.  The 
corporation  purchased  of  the  trustee  all  the  goods  and 
fixtures,  and  took  possession  of  the  store  on  the  14th  of 
February,  1886,  and  has  ever  since  carried  on  the  grocery 
business  in  the  store,  and  the  plaintiffs  from  the  time  of 
their  failure  have  ceased  to  carry  on  the  business  as  owners. 
The  plaintiffs  are  not  officers,  directors  or  stockholders  of 
the  corporation,  but  assist  in  carrying  on  the  business,  and 
one  of  them  is  general  manager. 

Upon  these  facts  the  contention  of  the  defendant  is  that 
the  right  of  way  granted  by  him  no  longer  exists,  because 
the  grantees  and  each  of  them  have  ceased  to  occupy  the 
store  referred  to  for  the  grocery  business  which  they  carried 
on  when  the  grant  was  made ;  and  therefore  he  obstructed 
the  way  and  did  the  acts  in  relation  to  it  for  which  the 
complaint  was  brought. 

From  the  nature  and  limitations  of  the  grant  it  is  very 
clear  that  when  each  of  the  plaintifiEs  cease  to  occupy  the 
store  for  the  gprocery  business  the  right  of  way  also  ceases. 


Digitized  by  VjOOQ IC 


656  NEW  HAVEN  COUNTY. 

Hail  V.  Armstrong. 

It  is  not  a  way  appurtenant,  which  is  incident  to  an  estate* 
in  land,  inheres  in  it,  and  goes  by  transfer  with  it  as  a 
thing  essential  to  its  enjoyment ;  but  it  is  what  is  called  a 
right  of  way  in  gross,  which  is  personal  to  the  grantee,  and, 
being  so,  it  cannot  be  made  assignable  or  inheritable  even 
by  words  in  the  deed  to  that  effect,  6  Wait's  Actions  and 
Defenses,  p.  348;  Boatman  v.  Lasley^  23  Ohio  St.,  614; 
Washburn  on  Easements,  Sd  ed.,  p.  10,  §  11.  It  is  also 
laid  down  by  high  authority  that  such  a  right  of  way  is  so 
exclusively  personal  that  the  owner  of  the  right  cannot 
even  take  another  person  into  partnership  with  him.  3 
Kent's  Comm.,  9th  ed.,  side  p.  420. 

But  the  exigencies  of  this  case  do  not  require  us  to  re- 
sort to  the  technical  distinctions  of  the  law  as  to  ways. 
The  parties  expressed  their  meaning  so  clearly  that  any 
person  of  ordinary  intelligence,  though  an  utter  stranger  to 
legal  distinctions,  could  not  fail  to  understand  that  the 
duration  of  the  way  is  limited  to  the  personal  occupation  of 
the  plaintiffs  or  one  of  them  for  the  grocery  business.  The 
plaintiffs  evidently  so  understood  it,  for  when  they  brought 
this  suit  they  distinctly  alleged  in  the  complaint  an  actual 
occupation  by  them  as  the  foundation  of  their  alleged  right. 
The  pivotal  fact  of  the  case  therefore  is  the  single  question 
of  continued  occupation  by  the  plaintiffs.  It  seems  to  us 
that  this  question  has  been  settled  as  matter  of  fact  against 
the  plaintiffs  by  the  positive  finding  of  the  trial  court,  that 
**  on  February  14th,  1885,  said  trustee,  then  in  possession 
of  said  stock  of  goods  and  store  fixtures  in  said  store,  sold 
the  same  to  a  joint  stock  corporation  located  in  said  New 
Haven  and  duly  organized  according  to  law,  and  known  as 
The  Edward  E.  Hall  &  Son  Company.  Said  corporation 
thereupon  took  possession  of  said  stock  of  goods,  fixtures, 
store  and  business,  and  at  once  commenced  to  carry  on  a 
grocery  business  in  said  building,  and  have  ever  since  con- 
tinued so  to  do.  •  ♦  ♦  No  grocery  business  but  that  of 
said  corporation  is  carried  on  in  said  building." 

But  were  we  called  upon  to  review  this  finding  as  to  the 
occupancy  in  the  light  of  other  special  facts  found,  we 
should  be  unable  to  reach  a  different  result. 
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It  was  urged  in  argament  that  there  has  been  no  appar- 
ent change  as  to  occupancy,  because  the  plaintiffs  in  person 
are  present  in  the  store  and  wait  on  the  customers  as  be- 
fore. But  under  the  grant  the  question  is  not  one  of 
apparent  but  of  actual  occupancy*  It  is  a  matter  that  does 
not  concern  the  public,  but  affects  only  the  immediate 
parties,  and  it  is  to  be  determined  by  words  of  limitation 
which  the  parties  themselves  adopted.  It  is  obvious  that 
the  terms  of  the  grant  cannot  be  satisfied  with  the  mere 
bodily  presence  of  the  plaintiff,  nor  with  the  fact  that  they 
liandle  the  goods  and  wait  on  the  customers.  The  thing 
which  the  parties  contemplated  was  the  controlling  mind 
of  the  plaintiffs,  who  were  to  direct  the  manner  and  extent 
of  the  business.  They  were  to  be  there  not  as  mere  serv- 
ants but  as  masters.  It  is  impossible  to  make  the  corpora- 
tion identical  with  the  plaintiffs,  without  assuming  that  the 
scheme  was  a  fraud ;  but  this  is  distinctly  negatived.  The 
corporation  is  not  in  possession  for  one  purpose  and  the 
plaintiffs  for  another.  The  former  alone  is  master,  and 
may  direct  the  business  in  every  respect,  and  may  at  any 
time  dismiss  the  plaintiffs  as  its  hired  servants. 

But  it  is  further  claimed  that  the  plaintiffs  are  tenants  of 
the  store  and  therefore  in  possession.  It  is  found  that  after 
1879  and  until  the  plaintiffs'  failure  the  latter  had  no 
written  lease  and  the  only. verbal  one  was  a  tenancy  from 
month  to  month.  The  only  pretence  of  a  lease  after  the 
failure  is  founded  solely  on  a  casual  remark  of  the  owner 
before  the  failure  to  one  of  the  plaintiffs,  in  reply  to  a  sug- 
gestion by  him  that  they  might  have  to  go  into  insolvency, 
and  that  it  was  very  uncertain  about  their  being  able  to 
continue  the  business;  and  to  some  inquiry  about  the  store 
the  owner  said  "  That  is  all  right  Ed.,  you  can  stay  there 
as  long  as  .you  choose."  It  is  idle  to  make  out  a  tenancy 
from  this  remark,  especially  in  view  of  the  further  finding 
that  ^^  no  special  contract  or  agreement  has  been  made  since 
the  formation  of  said  corporation,  between  the  owner  of 
said  building  and  the  plaintiffs,  or  between  said  owner  and 
.said  corporation,  or  between   said  Halls  and  said  corpora- 
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tion,  in  regard  to  leasing  said  building ;  but  the  rent  for 
said  building  since  the  formation  of  said  corporation  has 
been  paid  to  the  owner  in  monthly  installments,  in  part  by 
groceries  from  the  store  of  said  coi-poration,  and  by  checks 
of  said  corporation  for  the  balance,  payable  to  the  order  of 
the  owner,  and  signed  ^The  Edw.  E.  Hall  &  Son  Company, 
E.  E.  Hall,  Jr.,  Supt.'  No  rent  account  has  been  kept  in 
the  books  of  said  corporation  with  the  said  Halls  or  either  of 
them,  but  the  same  has  been  entered  in  the  general  expense 
account  of  said  corporation.  •  •  •  Upon  the  above  facts 
the  court  finds  that  said  corporation,  when  it  took  posses- 
sion of  said  stock  and  fixtures,  became  the  tenant  of  the 
owner  of  the  building,  unless  the  law  upon  all  the  facts 
herein  contained  is  otherwise." 

This  court  surely  upon  these  facts  cannot  find  the  law  to 
be  otherwise. 

For  these  reasons  the  Court  of  Common  Pleas  is  advised 
to  render  judgment  in  favor  of  the  defendant. 

In  this  opinion  the  other  judges  concurred. 


Lizzie  Dougherty  vs.  John  Welch. 

The  act  of  1S85  (Session  Laws  1885,  eh.  102,)  provides  that  evidence  ob- 
jected to  shall  not  be  received  subject  to  the  objection,  unless  both 
parties  consent.  Held  not  to  apply  to  evidence  received  provisionally, 
with  reference  to  farther  evidence  which  counsel  propose  to  supply. 

[Argued  December  8d,  1885— decided  January  4th,  1886.] . 

Action  for  an  injury  from  the  bite  of  a  dog ;  brought  to 
the  Court  of  Common  Pleas,  and  tried  to  the  court  before 
Studley^  J.  Facts  found  and  judgment  rendered  for  the 
plaintiff,  and  appeal  by  the  defendant.  The  case  is  suflB- 
ciently  stated  in  the  opinion. 
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J,  P.  Piffott  and  W.  S.  Pardee^  for  the  appellant. 

J.  W.  AUing  and  S.  (7.  Loomn^  for  the  appellee. 

Pabdee,  J.  This  is  a  complaint  for  damages  for  injuries 
resulting  from  the  bite  of  a  dog.  Upon  the  first  day  of  the 
trial,  for  the  purpose  of  proving  that  the  defendant  was  the 
keeper  of  the  dog,  the  plaintiff  offered  evidence  tending  to 
prove  that  subsequently  to  the  injury  the  defendant's  wife 
stated  in  his  absence  that  the  defendant  and  herself,  having 
unsuccessfully  tried  to  get  some  one  to  shoot  the  dog,  had 
killed  him  by  poison.  To  this  evidence  the  defendant  ob- 
jected, because  there  had  been  no  proof  of  agency  on  the 
part  of  the  wife  to  speak  for  the  defendant  in  his  absence. 
The  counsel  for  the  plaintiff  stated  that  he  in  good  faith 
believed  that  he  could  present  other  testimony  which  would 
make  this  admissible.  The  court  then  admitted  the  testi- 
mony offered,  subject  to  the  objection.  After  the  close  of  the 
first  day  the  trial  was  postponed  and  not  resumed  for  a 
period  of  about  two  months.  Within  about  a  week  after 
the  adjournment  the  court  notified  counsel  on  both  sides 
that  he  had  rejected  the  testimony  offered ;  and  the  finding 
is  that  it  was  not  considered  by  him  in  rendering  judgment. 
The  reasons  of  appeal,  pressed  by  the  defendant,  are  sub- 
stantially that  the  court  erred,  first,  in  receiving,  secondly,  in 
rejecting  the  offered  testimony.  The  statute  provides  as 
follows: — "Whenever  evidence  offered  upon  the  trial  of 
any  civil  action  is  objected  to  as  inadmissible,  the  court  or 
committee  trying  such  action  shall  not  admit  such  evidence 
subject  to  the  objection  unless  both  parties  agree  that  it  be 
so  admitted  ;  but  if  either  party  shall  request  a  decision  it 
shall  be  the  duty  of  such  court  or  committee  to  pass  upon 
8uch  objection  and  admit  or  reject  the  testimony."  Session 
Laws  of  1885,  p.  463,  ch.  102.  The  saving  of  time,  the  in- 
troduction of  proof  of  events  in  the  order  of  their  occur- 
rence, and  the  convenience  of  parties  and  witnesses,  are 
oftentimes  promoted  by  allowing  the  court  to  receive  evi- 
dence as  to  the  acts  of  a  person  who,  it  is  claimed,  was  an 
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agent,  before  proof  of  the  agency  is  presented ;  to  receive 
it  provisionally,  conditionally  only,  upon  assurance  of  coun- 
sel that  he  believes  the  agency  can  and  will  be  proven  ;  to 
be  heard  merely,  not  considered.  The  exercise  of  discretion 
in  this  regard  has  long  been  the  privilege  of  the  court,  and 
the  cited  statute  does  not  deprive  him  of  it.  It  would  be 
iraposgible  to  conduct  judicial  investigations  upon  the  theory 
that  everything  which  reaches  the  ear  of  the  trier  affects 
his  final  determination  of  questions  of  fact  beyond  all 
power  of  resistance  upon  his  part.  There  must  be  con- 
ceded to  him  the  ability  to  bar  his  mind  against  influence 
from  that  which  he  hears  either  by  accident  or  intention,  if 
he  knows  it  is  not  then  evidence,  and  can  only  become  so 
when  properly  supplemented.  Under  such  circumstances  it 
is  not  heard  as  present  evidence ;  it  is  not  taken  into  the 
mind ;  it  is  received  rather  as  a  folded  writing  to  be  opened 
and  read  when  other  evidence  has  made  it  proper  to  do  so. 
There  is  a  wide  difference  between  this  and  the  reception  of 
evidence  unconditionally,  and  the  retention  and  considera- 
tion of  it  for  days  as  pertinent  and  proper.  After  this  it  is 
not  permitted  to  the  trier  to  say  that  it  has  left  no  trace  of 
its  presence.  No  man  can  be  quite  certain  that  he  is  aware 
of  all  the  influences  which  have  produced  conviction.  It  is 
one  thing  to  prevent  the  entry  of  an  influence  into  the 
mind ;  quite  another  to  dislodge  it.  This  case  therefore  is 
to  be  distinguished  from  Jacqiies  v.  Bridgeport  Hor%e  Rail- 
road Company^  41  Conn.,  61. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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John  Alexander  vs.  Sarah  A.  Church. 

The  plaintiif  alleged  in  his  complaint  that  as  a  sub-contractor  in  the  con- 
struction of  a  building  for  the  defendant,  he  had  an  inchoate  lien  on 
the  property  for  his  claim  and  was  about  to  take  proceedings  to  per- 
fect it,  when  the  defendant,  for  the  purpose  of  preventing  his  doing  so, 
falsely  represented  to  him  that  she  had  paid  the  original  contractor  in 
full  and  that  nothing  was  due  him;  and  that  the  plaintiff,  believing  the 
representation,  did  not  perfect  his  lien,  and  thereby  lost  it;  claiming 
damages  for  the  false  representation.  Held,  on  a  demurrer  to  the 
complaint  that  it  presented  a  good  cause  of  action. 

And  held  not  to  affect  the  case  that  it  did  not  appear  that  the  original  con- 
tractor was  irresponsible,  nor  that  a  demand  had  been  made  on  him  for 
^  payment  The  plaintiff  was  entitled  to  his  lien  as  security  without 
reference  to  his  remedy  against  the  original  contractor. 

[Argued  December  4th,  1885— decided  January  4th,  1886.] 

Action  for  damages  for  false  representations  by  which 
the  plaintiff  lost  a  lien  upon  the  property  of  the  defendant ; 
brought  to  the  Court  of  Common  Pleas.  The  defendant 
demurred  to  the  complaint ;  the  demurrer  was  overruled, 
and  the  case  tried  to  the  court  on  a  general  denial  before 
Studley^  J.  Facts  found  and  judgment  rendered  for  the 
plaintiflF,  and  appeal  by  the  defendant.  The  case  is  suflR- 
ciently  stated  in  the  opinion. 

<7.  H.  Fowler^  with  whom  was  2>.  T7.  TuUle^  for  the  appel- 
lant, cited  1  Billiard  on  Torts,  ch.  1,  §  6,  note  a ;  Otis  v. 
Raymond^  3  Conn.,  413, 417 ;  Austin  v.  Barrows^  41  id.,  296 ; 
Hemingway  v.  Coleman^  49  id.,  890 ;  Phelps  v.  Steams^  4 
Gray,  105 ;  Dunlap  v.  CHidden^  31  Maine,  435 ;  Grave  v. 
Brandenburgh^  7  Blackf.,  284. 

E,  P.  Arvine^  for  the  appellee. 

Pabk,  C.  J.    Very  little  need  be  said  in  this  case  to  vin- 
dicate the  judgment  of  the  court  below.    The  defendant 
demurred  to  the  complaint  in  that  court,  but  it  was  ad- 
judged sufficient,  and  this  action  of  the  court  is  made  the 
Vol.  liit— 86 
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ground  for  the  claim  of  error  in  this  court.  The  principal 
allegations  of  the  complaint  are  the  following : — 

1st.  That  the  plaintiff  had  an  inchoate  mechanics*  lien 
on  the  premises  of  the  defendant  for  materials  furnished 
and  labor  performed  as  a  sub-contractor  in  the  construc- 
tion of  a  building  on  the  premises. 

2d.  That  the  premises  were  amply  sufficient  in  value  to 
secure  the  plaintiffs  claim. 

3d.  That  the  plaintiff  had  taken  some  of  the  steps  pro- 
vided by  the  statute  towards  the  perfecting  of  his  lien. 

4th.  That  he  was  induced  not  to  perfect  the  lien  by  the 
false  and  fraudulent  declarations  of  the  defendant  that  she 
had  paid  the  contractor  in  full  for  the  building  and  did  not 
owe  him  anything  on  account  of  it,  such  payment  having 
been  in  part  by  accepting  orders  drawn  by  him  in  favor  of 
other  parties,  and  in  part  by  the  payment  of  money,  both  of 
them  before  the  plaintiff  had  given  notice  of  his  lien. 

5th.  That  these  declarations  were  made  with  the  intent 
to  deceive  the  plaintiff  and  induce  him  to  forego  the  per- 
fecting of  his  lien. 

6th.  That  the  representations  had  the  desired  effect  in 
deceiving  the  plaintiff  and  in  causing  him  to  desist  from 
the  perfecting  of  his  lien. 

7th.  That  in  consequence  of  these  false  and  fraudulent 
representations  the  plaintiff  lost  his  security  upon  the  prop- 
erty, which  he  had  in  an  inchoate  condition  when  the  repre- 
sentations were  made,  and  lost  the  debt  which  was  justly 
due  him  for  labor  performed  and  materials  furnished  in  the 
construction  of  the  building. 

These  are  the  principal  allegations  of  the  complaint,  and 
they  seem  to  us  amply  sufficient  to  constitute  a  cause  of 
action  against  the  defendant  for  the  loss  which  the  plaintiff 
had  sustained  by  the  failure  to  perfect  his  lien.  Cooley  (on 
Torts,  p.  474,)  says : — "  Fraud  consists  in  deception  prac- 
tised in  order  to  induce  another  to  part  with  property  or 
surrender  some  legal  right,  and  which  accomplishes  the  end 
desired."  ''According  to  this  definition  it  is  manifest  that 
here  are  all  the  elements  of  actionable  fraud.    False  repre- 
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sentations  were  made  by  the  defendant  with  the  intention 
to  deceive  the  plaintiff  and  thereby  prevent  his  acquiring  a 
lien  upon  her  property,  which  was  then  but  partially  accom- 
plished ;  and  the  representations  had  their  intended  effect. 
The  defendant  likens  this  case  to  that  of  Auitin  v.  Barrows^ 
41  Conn.,  287;  but  the  distinction  between  the  cases  is  obvi- 
ous. In  that  case  no  action  whatever  had  been  taken  to 
acquire  a  lien  by  attachment  of  the  debtor's  property,  and 
there  was  nothing  to  indicate  with  any  degree  of  certainty 
that  an  attachment  would  ever  have  been  made  if  the  acts 
of  the  debtor  and  others  assisting  him  in  concealing  his 
property  had  not  been  done.  Here  the  plaintiffs  inchoate 
lien  had  attached  to  the  defendant's  property,  and  he  was 
engaged  in  perfecting  it,  but  was  stopped  in  doing  it  by  the 
false  and  fraudulent  declarations  of  the  defendant.  In 
Adams  v.  Page^  7  Pick.,  641,  it  was  held  that  an  action 
would  lie  for  fraud  in  defeating  an  attachment  by  means  of 
a  collusive  prior  attachment.  And  clearly  such  would  be 
the  case  if  the  same  end  was  accomplished  by  fraudulent 
representations.  See  also  Marshall  v.  Bu^hanan^  86  CaL,  264. 

We  think  the  complaint  is  sufficient,  and  the  court  below 
committed  no  error  in  so  deciding.  The  remainder  of  the 
case  requires  but  little  comment.  The  court  has  found  all 
the  material  allegations  of  the  complaint  true,  except  the 
one  that  the  contractor  for  the  construction  of  the  building 
was  irresponsible  at  the  time  that  notice  of  the  plaintiffs 
intent  to  claim  a  lien  on  the  property  was  served  upon  the 
defendant,  and  continued  to  remain  irresponsible.  The 
court  finds  that  no  evidence  was  offered  to  show  that  the 
contractor  was  unable  to  pay  the  plaintiff*s  claim,  or  that 
any  demand  to  pay  it  had  been  made  upon  him. 

We  think  the  finding  of  the  court  in  this  respect  makes 
no  material  difference  in  the  case.  The  plaintiff  was  entitled 
to  his  lien  as  security  for  his  claim,  however  it  may  have 
been  in  regard  to  the  ability  of  the  contractor  to  pay  it. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 
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RuFus  G.  Russell  vs.  Samuel  H.  Cruttenden. 

On  the  trial  of  an  action  on  the  warranty  of  a  horse,  the  plaintiff,  who 
testified  in  his  own  hehalf,  was  asked  on  cross-examination  hy  the  de- 
fendant's counsel  how  many  other  purchases  of  horses  he  had  made  in 
the  last  twenty  years  and  tried  to  set  aside  on  the  ground  that  he  had 
discovered  defects  in  them.  Held  to  be  inadmissible,  as  raising  an 
outside  and  irrelevant  issue. 

And  held  not  admissible  as  going  to  show  that  the  plaintiff  was  not  an 
expert  on  the  subject  of  the  diseases  and  vices  of  horses. 

Nor  for  the  purpose  of  showing  that  the  plaintiff  was  given  to  imagining 
that  horses  he  had  purchased  had  defects.  This  fact,  if  established, 
would  not  tend  to  show  that  the  particular  horse  that  was  the  subject 
of  the  present  controversy  was  free  from  defects. 

[Argued  December  9th,  1885— decided  January  4th,  1886.] 

Action  on  a  warranty  of  a  horse ;  brought  to  the  Court 
of  Common  Pleas,  and  tried  to  the  court  before  Pickett^  J. 
Facts  found  and  judgment  rendered  for  the  plaiutiflF.  Ap- 
peal by  the  defendant  for  error  in  the  rulings  of  the  court. 
The  case  is  sufficiently  stated  in  the  opinion. 

L.  Harrison  and  U.  Zacker^  for  the  appellant. 

T.  E.  DooUttle^  for  the  appellee. 

Cabpentsb,  J.  This  is  an  action  on  a  warranty  upon 
the  sale  of  a  horse.  The  complaint  alleges  that  the  hoi-se 
was  warranted  sound,  kind,  and  gentle,  and  that  he  was 
unsound,  unkind,  and  restive.  The  Court  of  Common 
Pleas  found  that  the  horse  was  unkind,  and  rendered 
judgment  for  the  plaintiff.  The  defendant  appealed.  On 
the  cross-examination  of  the  plaintifiT  the  defendant's 
counsel  asked  the  witness  this  question: — ^^How  many 
other  purchases  of  horses  have  you  made  within  the  last 
twenty  years  that  you  have  revoked,  or  attempted  to  re- 
voke, because  you  discovered  defects  in  them  ?  "  Objection 
being  made  the  court  excluded  it.  The  lirst  reason  of  appeal 
is,  that  the  court  erred  in  so  ruling. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1885.  6C5 

Russell  V.  Cruttenden. 

It  seems  to  us  very  clear  that  the  ruling  of  the  court  was 
correct.  The  issue  concerned  the  trade  between  the  plain- 
tiff and  defendant  alone.  Other  trades  between  the  plain- 
tiff and  other  parties,  or  what  the  plaintiff  claimed  under 
them,  could  throw  no  light  on  this  transaction.  Whether 
the  plaintiff  in  other  instances  had  complained,  with  or 
without  reason,  was  in&material.  The  question  raised  an 
outside. and  irrelevant  issue. 

The  second  and  third  reasons  of  appeal  relate  to  the  same 
ruling.  It  is  claimed  that  the  question  was  admissible,  in 
connection  with  other  matters,  for  the  purpose  of  showing 
that  the  plaintiff  was  not  an  expert  on  the  subject  of  dis* 
eases  and  vices  of  horses.  We  think  no  answer  to  the 
question  would  have  had  any  tendency  to  prove  that  fact. 

It  is  further  claimed  that  it  was  admissible  for  tlie  pur- 
pose of  showing  "  that  he  had  on  several  prior  occasions, 
after  purchasing  horses,  imagined  that  they  had  defects,  and 
that  it  was  an  idiosyncracy  of  his  to  imagine  that  horses 
had  defects  and  to  become  alarmed  about  them  after  he  had 
purchased  them." 

If  the  alleged  defects  in  this  horse  were  creatures  of  the 
plaintiffs  imagination,  the  proper  way  to  prove  it  would 
have  been  to  offer  direct  proof  as  to  the  character  and  con- 
dition of  the  horse.  Attempting  to  prove  it  indirectly  by 
showing  the  habits  of  the  plaintiff  is  objectionable.  There 
is  no  necessary  or  probable  connection  between  the  plain- 
tiffs habits  in  this  respect  and  the  vices  and  faults  of  this 
particular  horae.  Showing  the  existence  of  the  former  does 
not  tend  to  prove  the  absence  of  the  latter,  and  can  be  no 
answer  to  the  plaintiffs  evidence.  » 

Two  other  questions  were  propounded  to  the  same  wit- 
ness, which  were  rejected  : — '*  Do  you  know  what  causes  a 
spavin?" — "Do  you  know  whether  lameness  precedes  a 
spavin  or  not  ? "  These  rulings  are  complained  of  in  the 
fourth  and  fifth  reasons  of  appeal. 

The  issue,  so  far  as  it  related  to  the  unsoundness  of  the 
horse,  was  found  for  the  defendant ;  so  that  the  causes  of  a 
spavin,  and  whether  lameness  preceded  it  or  not,  were  mat- 
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ters  of  no  consequence.  Moreover  the  plaintiff  testified 
that  he  did  not  claim  to  be  an  expert,  and  there  was  no  evi- 
dence that  he  was ;  therefore  he  could  not  properly  answer 
the  questions. 

The  sixth,  seventh  and  eighth  reasons  of  appeal,  as  the 
defendant's  counsel  say  in  their  brief,  "  may  be  treated 
together,  and  are  in  substance  an  allegation  that  the  court 
erred  in  finding,  from  the  subordinate  facts  which  appear 
upon  the  record,  that  there  was  a  breach  of  the  warranty 
that  the  horse  was  kind  and  gentle." 

We  must  regard  this  as  a  question  of  fact.  The  court 
below  found  that  the  horse  was  not  kind  and  gentle,  and 
we  see  nothing  in  the  statement  of  the  case  indicating  that 
the  finding  is  legally  wrong. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


William  H.  Andrews  and  others  vs.  Richard  E. 
Rice,  Trustee,  and  others. 

A  testator  whose  sole  heirs  at  law  were  two  daughters,  gave  the  greater 

portion  of  his  estate  to  trustees,  to  pay  over  the  entire  income  to  them 

-g=^^  for  their  joint  lives,  and  to  the  survivor  half  the  Income  for  her  life, 

f76   189  and  out  of  the  other  half  two  hundred  dollars  to  each  of  the  children 

76  1m  ^^  ^^^  deceased  daughter,  the  balance  of  the  income  to  be  added  to  the 

'  principal ;  and  on  the  death  of  the  surviving  daughter  the  whole 

property  to  be  divided  into  as  many  shares  as  there  should  then  be 

grandchildren  of  the  testator,  the  children  of  a  deceased  grandchUd  to 

be  counted  as  one  and  to  take  the  parent's  share  per  capita.    Held — 

1.  That  the  gift  to  the  grandchildren  was  to  be  regarded  as  a  several 
bequest  to  each,  and  as  not  vesting  in  right  until  the  time  of  the 
division  of  the  property  among  them. 

2.  That  the  gift  to  the  children  of  a  deceased  grandchild  was  void, 
as  contravening  the  statute  against  perpetuities. 

3.  That  the  invalidity  of  that  bequest  Invalidated  the  entire  bequest 
to  the  grandchildren. 
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4  That  the  direction  to  add  the  halance  of  the  income  to  the  prin- 
cipal during  the  life  of  the  surviving  daughter  was  not  so  connected 
with  the  bequest  to  the  grandchildren  as  to  be  in  itself  invalid. 

[Argued  December  4th,  1885— decided  May  8d,  1886.] 

Action  by  the  plaintiflFs,  as  a  part  of  the  heirs  at  law  of 
William  Johnson,  deceased,  i^ainst  the  trustee  under  his 
will  and  the  beneficiaries  under  the  trust,  for  an  adjudica- 
tion as  to  the  validity  of  certain  provisions  of  the  will; 
brought  to  the  Superior  Court.  Facts  found  and  case  re- 
served for  advice.   The  case  is  fully  stated  in  the  opinion. 

S.  JE.  Baldwin^  for  the  plaintiffs. 

1.  The  bequest  to  the  grand<ihildren  does  not  vest  until 
the  decease  of  the  survivor  of  his  two  daughters.  Bristol 
v.  Atwater^  50  Conn.,  404,  407 ;  Brown  v.  Williams,  5  R. 
Isl.,  309,  817 ;  Thomson  v.  Ludington,  104  Mass.,  198;  Sail 
V.  HaU,  128  id.,  120, 124;  JEveriU  v.  JSveritt,  29  N.  York, 
39;  CoUon  v.  Fox,  67  id.,  848,  858;  Warner  v.  Durant,  76 
id.,  188, 139;  Purdy  v.  ffoyt,  92  id.,  446,  454;  Hobson  v. 
Hale,  96  id.,  688,  614 ;  Shipman  v.  Rollins,  98  id.,  811 ; 
Colby  V.  Duncan,  1  Eastern  Reporter,  10. 

2.  The  bequests  to  grandchildren,  and  especially  to  the 
children  of  deceased  grandchildren,  are  void  under  our 
statute  against  perpetuities.  Allyn  v.  Mather,  9  Conn., 
114, 120, 127, 129, 182;  Band  v.  Butler,  48  id.,  293,  299; 
Alfred  v.  Marks,  49  id.,  476 ;  Wheeler  v.  Fellowes,  62  id., 
238,  244;  Tarley  v.  Turley,  11  Ohio  St.,  173;  Leffmgwell 
V.  Warren^  2  Black,  608;  McArthwr  v.  Scott,  113  U.  S. 
Reps.,  888. 

3.  They  are  also  void  under  our  common  law.  Rand  v. 
Butler,  48  Conn.,  299;  Alfred  v.  Marks,  49  id.,  476; 
Blagrove  v.  Hancock,  16  Sim.,  871,  876. 

4.  The  invalidity  of  the  provision  for  descendants  who 
ai*e  not  the  immediate  issue  of  grandchildi'en  living  when 
the  testator  died,  invalidates  the  entire  provision  for  the 
disposition  of  the  principal  of  the  fund.  Leake  v.  Robinson, 
2  Meriv.,  868,  388 ;  Greenwood  v.  Roberts,  15  Beav,,  92,  98; 
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Seaman  v.  Wood^  22  id.,  591,  695;  Ker  v.  Lord  Dungannon, 
1  Di'Q.  &  War.,  509,  553 ;  Pearks  v.  Mo%eley^  L.  R.,  5  App. 
Cas.,  714,  723,  733 ;  Fosdick  v.  Fo»dick,  6  Allen,  41,  48 ; 
SearB  v.  Putnamy  102  Mass.,  9;  Amory  v.  Lord^  6  Seld., 
403 ;  Benedict  v.  Webb,  98  N.  York,  460,  466 ;  Lapham  v. 
itfarfiw,  33  Ohio  St.,  99, 103. 

t7.  T.  Piatt,  for  Mary  E.  Thayer,  the  surviving  daughter 
of  the  testator. 

1.  It  is  contended  by  the  plaintifib  that  the  provisions  of 
the  will  relating  to  the  disposition  of  the  remainder  of  the 
estate,  after  the  life  estates  of  the  daughters  and  of  the 
survivor  of  them,  are  void  as  contravening  the  rule  in  re- 
gard to  perpetuities.  This  rule  and  its  application  have 
recently  been  considered  by  this  court  in  a  series  of  cases 
of  great  importance,  and  we  think  it  unnecessary  for  us,  in 
view  of  that  fact,  to  enter  very  deeply  into  a  discussion  of 
it.  Unless  it  can  be  shown  that  the  grandchildren  took  a 
vested  interest  from  the  decease  of  the  testator,  it  is  not 
perceived  how,  in  view  of  the  repeated  rulings  of  this 
court,  the  ultimate  disposition  of  the  residue  and  remainder 
sought  to  be  effected  by  the  testator  can  be  sustained.  We 
agree  with  the  plaintiffs'  counsel  in  his  contention  that  the 
testator  intended  that  the  shares  should  vest  in  the  re* 
spective  beneficiaries  upon  the  decease  of  the  surviving 
daughter.  That  this  is  the  legal  construction  to  be  placed 
upon  the  language  used,  taken  in  connection  with  the  sev- 
eral provisions  relating  to  the  ultimate  disposition  of  the 
estate,  also  seems  to  us  clear.  At  first  sight  there  seems  to 
be  a  resemblance  between  the  case  at  bar  and  that  of 
Famam  v.  Famam,  just  decided,  but  a  closer  study  reveals 
the  fact  that  there  are  wide  differences.  These  differences 
are  so  essential  that  this  case  cannot  be  brought  under  the 
principle  of  Famam  v.  Famarn  without  indulging  in  a  lati- 
tude of  exposition  that  would  infringe  old  and  well  settled 
rules  of  law. 

2.  So  far  as  the  argument  contained  in  the  first  three 
points  of  the  brief  filed  by  the  plaintiffs'  counsel  is  con-* 
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cerned,  we  are  at  one  with  him.  When  we  come  to  the 
question,  what  effect  have  the  void  provisions  on  the  rest  of 
the  will,  which  he  discusses  under  his  fourth  point,  we  are 
obliged  to  part  company.  If  the  provision  of  the  testator's 
will  for  the  ultimate  disposition  of  the  principal  of  his 
estate  is  invalid  and  falls,  we  concede  that  it  is  for  the  in- 
terest of  the  plaintifEs  that  the  life  estate  of  the  surviving 
daughter,  as  provided  for  in  the  second  and  fourth  para- 
graphs, should  fall  with  it.  That  the  testator  had  the  ca- 
pacity to  create  this  life  estate,  and  that  he  has  doiie  so, 
cannot  be  denied.  It  also  seems  to  us  clear  that  there  is 
no  necessary  connection  between  this  part  of  the  will  and 
the  part  supposed  to  be  invalid,  and  that  there  is  no  legal 
reason  why  the  life  estate  should  not  be  sustained,  as  was 
done  in  the  case  of  Wheeler  v.  Fellotves^  62  Conn.,  288. 

Carpenter,  J.  William  Johnson  made  his  will  in  1863. 
He  died  in  1874.  In  his  will  he  gave  the  greater  portion  of 
his  estate  to  trustees  in  fee  simple,  who  were  directed  to  pay 
over  the  income,  after  paying  a  certain  annuity,  in  equal 
portions  to  his  two  daughters  during  their  joint  lives ;  and 
on  the  death  of  either  to  pay  over  one  half  the  income  to 
the  other  during  life,  and  from  the  other  half  to  pay  to  each 
of  the  children  of  the  deceased  daughter  the  sum  of  $200 
annually,  the  balance  to  be  added  to  the  principal.  The 
fifth  article  of  the  trust  clause  of  the  will  is  as  follows : — 

**  At  the  decease  of  my  said  surviving  daughter  said  trus- 
tees shall  divide  the  principal  of  said  trust  estate  into  as 
many  equal  shares  as  1  may  have  grandchildren  or  their 
issue  then  livings  the  issue  of  any  deceased  grandchildren 
to  be  counted  as  one  share ;  and  I  give  and  devise  one  of 
said  equal  shares  to  each  of  my  said  grandchildren  in  fee 
simple,  and  one  of  said  shares  to  the  said  issue  of  each  de- 
ceased grandchild  who  has  left  issue  then  surviving  in  fee 
simple,  to  be  equally  divided ;  and  said  trustees  shall  con- 
vey and  pay  over  to  each  of  said  devisees  one  half  of  their 
said  share  when  he  or  she  becomes  twenty-one  years  of  age, 
and  the  other  half  when  he  or  she  becomes  thirty  years 
of  age.'" 
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If  the  gifts  to  the  grandchildren  and  their  issue  do  not 
vest  until  after  the  death  of  the  surviving  daughter,  it  is 
conceded  that  they  are  void  by  force  of  the  statute  against 
perpetuities.  This  is  so  because  it  was  possible  for  grand- 
children to  be  born  after  the  death  of  the  testator,  and  to 
die  before  the  death  of  the  surviving  daughter  leaving  issue. 
So  that  the  question  is — whether  these  gifts  vest,  in  point  of 
right,  in  the  grandchildren  at  the  death  of  the  testator,  or 
when  the  property  is  divided  into  shares  after  the  death  of 
the  surviving  daughter. 

We  are  constrained  to  say  that  they  are  contingent,  and 
therefore  do  not  vest  during  the  lifetime  of  the  daughters 
or  either  of  them.  There  is  no  present  gift  to  the  grand- 
children as  a  class,  nor  is  there  any  gift  to  them  jointly  or 
as  tenants  in  common ;  there  is  in  fact  no  gift  until  there  is 
a  division  of  the  property  into  shares,  and  there  can  be  no 
division  until  the  death  of  the  surviving  daughter.  Until 
then  the  number  of  shares  cannot  be  known.  Upon  the 
division  there  is  a  gift  of  one  share  to  each  grandchild  and 
to  the  issue  of  each  grandchild.  There  is  not  one  gift  of 
the  whole  property  to  all  the  legatees  to  be  subsequently 
distributed,  but  there  is  first  a  division  and  then  a  gift  of 
one  share  to  each.  Each  grandchild  takes  his  or  her  share 
in  severalty,  and  the  children  of  each  deceased  grandchild 
take  one  share  as  tenants  in  common.  Until  the  division 
of  the  property  therefore  no  one  has  any  vested  interest  in 
any  part  of  the  property.  His  interest  is  contingent ;  if  he 
dies  without  issue  it  is  extinguished  ;  if  he  leaves  issue  they 
take,  not  as  his  heirs,  but  as  purchasers  under  the  will. 

From  these  considerations  the  logical  conclusion  is  that 
prior  to  the  division  the  grandchildren  took  a  contingent 
and  not  a  vested  interest.  Such  was  the  manifest  intention 
of  the  testator. 

There  is  another  provision  in  the  will  which  is  inconsist- 
ent with  a  vested  interest ;  and  that  is  the  gift  over  to  the 
charitable  societies  in  case  both  daughters  should  die  leaving 
no  children  or  issue  surviving  them.  The  gift  to  each  of 
the  grandchildren  is  in  express  terms  a  fee  simple.     The> 
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testator  clearly  intended  that  whenever  it  did  vest  it  should 
be  an  absolute,  unqualified  estate.  If  it  vested  on  the  death 
of  the  testator  then  there  was  nothing  on  which  the  sixth 
article  of  the  will  (to  charitable  purposes)  could  operate. 
The  only  escape  from  this  conclusion  is,  that  he  intended  to 
give  the  grandchild  an  interest  vesting  in  right  at  his  death, 
defeasible  upon  issue  becoming  extinct  during  the  lifetime 
of  his  surviving  daughter.  For  what  purpose  he  should 
desire  to  give  such  a  naked,  unproductive  right,  or  of  what 
benefit  it  could  be  to  the  grandchild,  it  is  impossible  to  con* 
ceive.  We  fail  to  discover  any  indication  of  such  an  inten- 
tion. The  better  view  is,  that  he  intended  that  either  the 
grandchildren  or  the  charitable  societies,  as  the  case  might 
be,  should  take  after  the  death  of  the  surviving  daughter. 
One  or  the  other  must  take,  and  not  both  successively. 

These  two  features  of  this  will  distinguish  this  case  from 
that  of  Famam  v.  Famam^  53  Conn.,  261. 

Our  next  inquiry  is — ^how  are  these  trusts,  provided  for 
in  the  will,  affected  by  declaring  the  final  disposition  of  the 
trust  fund  void  ?  In  answering  that  question  we  must  as- 
certain the  intention  of  the  testator  as  to  the  object  of  those 
trusts,  and  whether  that  object  is  so  independent  of,  and 
severable  from,  the  illegal  object,  that  it  can  be  carried  into 
effect  with  due  regard  to  the  legal  rights  of  all  the  parties 
interested,  without  annulling  any  of  the  legal  provisions  of 
the  will,  and  without  adding  thereto.  If  the  leading  and 
primary  object  was  to  accumulate  a  fund  for  illegal  distri- 
bution ;  or  if  the  trusts  were  strictly  subservient  or  auxiliary 
to  such  a  distribution  so  as  to  be  themselves  tainted  with 
the  illegality ;  or  if  they  are  so  connected  therewith  that 
they  cannot  be  separated  and  carried  into  effect  without 
involving  consequences  substantially  and  materially  differ- 
ent fi'om  what  the  testator  intended,  then  they  too  must  fall 
with  the  illegal  distribution. 

The  will  gives  the  residue  of  the  testator's  property  to 
three  trustees  ^^  as  joint  tenants  in  fee  simple,  in  trust  how- 
ever and  confidence  for  the  following  enumerated  uses  and 
purposes,  namely  " : — 
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The  first  clause  relating  to  the  trust  simply  directs  as  to 
the  management  of  the  trust  estate,  and  does  not  afifect  tUe 
question  at  issue. 

"  Second.  Said  trustees  shall  pay  over  to  my  said  daugh^ 
ters,  for  their  use,  each  one  half  of  the  net  income  and  in- 
terest of  said  residue  of  my  estate  from  time  to  time  as  the 
same  shall  accrue  and  be  collected,  deducting  therefrom  any 
amount  I  may  in  this  instrument  give  and  bequeath  for 
other  purposes." 

The  third  clause  directs  the  trustees  to  pay  an  annuity  of 
$600  to  the  sister  of  his  late  wife,  and  then  continues  as 
follows : — "  And  all  the  remainder  of  the  net  income  of  my 
estate  the  said  executors  or  trustees  shall  pay  over  as  it 
accrues  to  my  two  daughters,  the  said  Julia  Russell  Andrews 
and  the  said  Mary  Elizabeth  Thayer,  to  be  equally  divided 
between  them,  and  to  be  for  their  sole  and  separate  use 
respectively,  and  free  from  and  independent  of  the  control 
of  any  present  or  future  husband  of  either ;  and  the  receipt 
of  each  of  my  said  daughters  shall  discharge  said  trustees 
from  any  payment  to  her  as  fully  as  if  she  were  unmarried. 

'*  Fourth.  At  the  decease  of  either  of  my  said  daughters 
said  trustees  shall  pay  to  each  of  her  children,  if  she  leaves 
any  surviving  her,  $200  yearly  for  their  education  and  sup- 
port, not  exceeding  however  in  all  the  half  of  said  remain- 
der of  said  net  income,  during  the  life  of  my  surviving 
daughter,  and  the  other  half  of  said  remainder  of  said  net 
income  shall  continue  to  be  paid  to  my  said  surviving 
daughter  during  her  life ;  any  surplus  income  not  paid  over 
shall  become  part  of  the  principal." 

The  fifth  clause,  after  providing  for  a  division  of  the  trust 
estate  into  shares  at  the  death  of  the  surviving  daughter^ 
and  giving  one  share  to  each  grandchild,  and  one  share  to 
the  issue  of  each  deceased  grandchild,  to  be  paid  one  half 
on  arriving  at  twenty-one  years  of  age,  and  the  other  half 
on  arriving  at  thirty  years  of  age,  proceeds  as  follows : — 
^^  And  until  so  paid  said  trustees  shall  manage  each  share 
with  the  same  powers  hereinbefore  given  them,  and  shall 
pay  over  the  income  of  each  share  from  time  to  time  to  its 
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respective  devisee,  or  for  his  or  her  support  and  benefit,  as 
said  trustees  may  judge  best ;  provided  however  that  the 
share  of  each  grandchild  and  of  their  said  issue  shall  be 
subject  to  the  payment  of  the  before  mentioned  annuity,  &c." 

Thus  it  will  be  seen  that  there  are  successive  trusts ;  the 
first  embraces  the  whole  estate,  and  is  fot  the  benefit  of  the 
daughters  during  life ;  the  second  consists  of  several  dis- 
tinct independent  trusts,  each  embracing  one  share  only  of 
the  whole  estate,  and  each  being  for  the  benefit  of  one 
grandchild  or  the*  issue  of  a  deceased  grandchild. 

The  trust  for  the  daughters,  and  the  several  trusts  for  the 
grandchildren,  evidently  stand  in  different  relations  to  the 
final  disposition  of  the  property  and  must  be  considered 
separately.  The  first  is  clearly  severable  from  the  illegal 
bequests.  In  creating  it,  manifestly,  it  was  not  the  leading 
thought  of  the  testator  to  accumulate  a  fund  for  the  grand- 
children. One  object  seems  to  have  been  to  preserve  the 
principal  for  them  ;  but  at  the  same  time  it  seems  to  have 
been  at  least  of  equal  importance  in  his  mind  to  provide  for 
his  daughters  during  life.  Consequently,  as  long  as  they 
both  live  tlie  whole  income  is  given  to  them.  Had  both 
lived  to  old  age,  as  was  possible  apparently,  and  perhaps 
probable,  when  the  will  was  made,  and  one  had  not  long 
survived  the  other,  the  accumulation,  if  any,  would  have 
been  slight.  In  view  of  such  a  possibility  we  cannot  say 
that  he  intended  or  contemplated  a  substantial  accumula- 
tion. In  ascertaining  the  intention  when  the  will  was  made 
regard  must  be  had  to  the  state  of  things  as  it  then  existed. 
The  early  death  of  one  of  the  daughters  was  not  antici- 
pated, and  of  course  was  not  specially  provided  for.  It 
was  an  incidental  circumstance  that  can  have  no  proper 
bearing  upon  the  construction  of  the  will. 

The  fact  that  the  testator  provided  that  the  income  re- 
ceived by  the  daughters  should  be  and  remain  their  separate 
estate  is  of  some  significance  in  this  connection.  That  was 
a  legitimate  purpose,  and  was  in  no  wise  connected  with  the 
illegal  bequests.  It  was  also  a  prominent  feature  of  the 
trust.    If  now  the  trust  is  declared  void  then  Mrs.  Thayer 
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receives  her  portion  of  the  income  as  heir  at  law,  and  tlie 
separate  character  impressed  upon  it  by  the  testator  will  be 
destroyed.  Thus  his  intention  to  that  extent  will  be  de- 
feated.    We  see  no  good  reason  why  that  should  be  done. 

It  was  urged  upon  our  consideration  that  the  death  of 
Mrs.  Andrews  during  the  lifetime  of  the  testator  results  not 
only  in  an  unequal  disposition  of  the  income  during  the 
life  of  the  surviving  daughter,  but  also  increases  the  fund 
to  be  ultimately  divided ;  and  as  that  fund  is  now  to  be 
divided  per  stirpes  instead  of  per  capita  as  the  will  pro- 
vides, the  inequality  contemplated  by  the  will  will  be  some- 
what increased  by  giving  the  children  of  Mi-s.  Andrews  one 
half  of  the  property  instead  of  three  fifths.  We  have  duly 
considered  this  circumstance  and  think  that  it  ought  not  to 
invalidate  the  trust.  So  far  as  the  income  is  concerned,  the 
will  as  it  stands*  even  if  all  valid,  contemplates  an  inequal- 
ity;  consequently  the  testator  intended  it ;  especially  is  this 
so  as  Mrs.  Andrews  died  in  1866,  and  the  testator  made 
three  codicils  after  her  death,  making  no  change  in  the  orig- 
inal will  in  this  respect.  That  inequality  does  not  seem  to 
be  affected  at  all  by  holding  the  bequests  to  the  grandchil- 
dren and  their  issue  void. 

The  final  disposition  of  the  principal  fund  will  be,  as  sug- 
gested, somewhat  different  under  the  statute  of  distribution 
from  the  disposition  contemplated  by  the  will.  We  sup- 
pose that  it  always  happens  that  when  a  will  or  part  of  a 
will  is  set  aside  and  the  property  becomes  intestate,  the  law 
disposes  of  it  in  a  different  manner.  The  law  however  pro- 
duces no  inequality;  on  the  contrary  its  aim  is  equality, — 
not  among  the  grandchildren  per  capita^  but  among  the 
children.  The  execution  of  the  trust  involves  an  inequality 
in  the  disposition  of  the  income.  A  portion  of  it,  which 
Mrs.  Andrews  would  have  received  had  she  lived,  is  carried 
to  the  principal,  and  the  children  of  Mrs.  Thayer  as  well  as 
the  children  of  Mrs.  Andrews  participate  in  it.  One  pro- 
vision in  the  will  partially  remedies  this  inequality  by  giv- 
ing Mrs.  Andrews's  three  children  three  fifths  of  the  estate 
and  the  two  children  of  Mrs.  Thayer  two  fifths  of  it.     One 
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statute  makes  that  provision  void ;  another  statute  divides 
the  fund  into  two  equal  parts,  one  of  which  goes  to  the 
children  of  Mrs.  Andrews  and  the  other  to  the  children  of 
Mrs.  Thayer.  We  do  not  find  in  this  legal  result  a.  suffi- 
cient reason  for  declaring  the  trust  void. 

It  is  to  be  noticed  that  the  incidental,  and  probably  in  the 
expectation  of  the  testator  very  inconsiderable,  accumula- 
tion of  the  property  during  the  life  of  the  surviving  daugh- 
ter, is  only  what  the  law  itself  would  have  required  and 
effected  in  the  absence  of  any  direction  in  the  will.  If  the 
testator  had  simply  given  one  half  the  income  to  the  sur- 
viving daughter  for  her  life,  and  $600  out  of  the  other  half 
to  the  three  children  of  the  deceased  daughter,  and  had 
given  no  direction  as  to  what  should  be  done  with  the  bal- 
ance of  the' income,  the  trustees  would  necessarily  add  it  to 
the  principal.  The  law  would  keep  no  separate  account  of 
it.  It  is  simply  so  much  property,  and  as  the  whole  prop- 
erty is  held  by  trustees,  it  becomes  a  part  of  the  trust  fund 
and  so  far  increases  it.  The  direction  in  the  will  that  this 
balance  of  income  should  be  added  to  the  principal  cannot 
therefore  be  regarded  as  in  contravention  of  the  law.  Nor 
can  it  borrow  any  infirmity  from  the  invalidity  of  the  sec- 
ond trust,  as  it  cannot  be  regarded  as  an  integral  part  of 
that  scheme,  and  brought  into  being  only  on  account  of  it, 
but  as  connected  with  it  only  in  the  most  incidental  man- 
ner. The  testator  has  done  with  the  balance  of  income 
only  what  he  would  have  done  if  he  had  contemplated  any 
other,  even  the  most  legal  distribution  of  the  final  fund. 

It  is  obvious  that  the  balance  of  income  could  not  be  dis- 
tributed from  time  to  time  to  the  heirs  at  law,  (supposing 
the  testator  had  given  no  direction  to  add  it  to  the  princi- 
pal,) because  the  surviving  daughter  is  to  have  half  the  in- 
come of  all  the  property,  and  this  becomes  at  once  a  part  of 
the  property.  If  therefore  there  had  been  no  second  trust, 
and  no  express  direction  as  to  adding  the  balance  of  income 
to  the  principal,  the  bequest  to  the  surviving  daughter  is 
such  as,  by  clear  implication,  to  make  the  adding  the  bal- 
ance of  income  necessary.     It  is  clearly  therefore  no  essen- 
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tial  part  of  the  scheme  of  the  second  trust.  It  has  a  *^  reason 
for  being  "  entirely  of  its  own. 

Whatever  inequality  may  exist  is  the  result  of  the  law 
and  the  testator's  clearty  expressed  intenticm,  and  is  in  no 
wise  produced  by  holding  the  gifts  to  the  grandchildren  void. 

We  may  add  generally  that  the  illegal  bequest  is  not  de- 
pendent on  the  trust ;  and  the  trust  is  not  necessarily,  nor 
in  any  legal  sense,  auxiliary  to  the  bequest;  and  we  are 
unable  to  see  that  avoiding  the  bequest  produces  any  result 
in  the  administration  of  the  trust  not  contemplated  by  the 
testator. 

But  it  is  not  so  with  the  trusts  in  favor  of  the  grand- 
children. .  The  division  of  the  property  which  lies  at  the 
foundation  of  those  trusts  is  essential  to  and  a  part  of  the 
illegal  bequeftt.  Moreover  those  trusts  are  mere  incidents 
growing  out  of  the  illegal  bequest ;  more  than  that,  they 
are  a  part  of  it,  and  must  fall  with  it. 

The  Superior  Court  is  advised  to  adjudge  the  bequest  to 
the  grandchildren  and  their  issue  and  the  trusts  in  their 
favor  void,  and  the  trusts  in  favor  of  the  daughters  valid. 

In  this  opinion  the  other  judges  concurred. 


Dexter  R.  Wbight  and  others  vs.  The  North  School 

District. 

A  school  district  meetinff  was  caUed  **  for  the  purpose  of  obtaining  infor- 
mation with  regard  to  the  recent  assessments  upon  the  property  in  the 
district."  At  the  meeting  a  vote  was  passed  appointing  a  committee 
to  make  the  investigation,  with  power  to  employ  counsel  The  com- 
mittee employed  counsel,  who  instituted  certain  legal  proceedings. 
Held  that  the  warning  of  the  meeting  did  not  authorize  a  vote  under 
which  legal  proceedings  could  be  instituted,  and  that  the  district  was 
not  liable  for  the  services  of  the  counsel  employed. 

A  later  meeting  was  called  '*  to  take  action  with  regard  to  rescinding  the 
doings"  of  the  former  meeting,  at  which  it  was  voted  not  to  rescind. 
Held  that,  as  the  original  vote  was  itself  illegal,  no  inhabitant  of  the 
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district  was  under  the  necessity  of  attending  a  meeting  for  the  purpose 
of  rescinding  it,  while  the  vote  not  to  rescind  conld  not  give  efifect  to 
the  original  vote. 

[Argued  December  9th,  1885— decided  March  12th,  1886.] 

Action  to  recover  for  services  as  attorneys  at  law; 
brought  to  the  Court  of  Common  Pleas,  and  tried  to  the 
court  before  Torrance^  J.  Facts  found  and  judgment  ren- 
dered for  the  plaintiffs.  Appeal  by  the  defendants.  The 
case  is  fully  stated  in  the  opinion. 

L.  If.  Blydenburgh^  for  the  appellants. 

TF.  L,  Bennett^  for  the  appellees. 

Pardee,  J.  In  December,  1882,  the  committee  of  the 
North  School  District  in  the  town  of  Orange  posted  a  notice 
for  a  meeting  of  the  voters  therein,  "for  the  purpose  of 
obtaining  information  with  regard  to  the  recent  assessment 
upon  the  property  situated  in  said  district."  At  that  meet- 
ing the  following  vote  was  passed: — "  Whereas,  the  man- 
agement of  the  affairs  of  the  AUingtown  School  District 
liaving  proved  unsatisfactory  to  many  of  the  residents  of 
said  district,  be  it  therefore  resolved,  that  this  meeting  ap*- 
point  a  committee  of  two,  who  shall  employ  the  services  of 
a  competent  person  residing  outside  of  AUingtown  district 
to  audit  the  accounts  of  said  district;  said  auditing  of 
accounts  to  go  back  as  far  as  may  be  found  necessary  by 
said  committee  and  auditor.  Said  committee  shall  have 
power  to  employ  counsel  if  necessary."  Messrs.  Ansel 
Hurlburt  and  John  P.  Forbes  were  appointed  by  the  meet- 
ing to  act  as  such  committee. 

The  committee  so  appointed  at  once  entered  upon  the 
duties  of  its  appointment,  and  applied  to  the  oflScers  of  the 
district  for  information  as  to  the  financial  affairs  of  the  dis- 
trict, and  for  leave  to  examine  the  books  thereof,  but  were 
refused  all  such  information,  and  leave  to  examine  the  books 
or  accounts  was  denied. 

The  committee  then  applied  to  the  plaintiffs,  a  firm  of 
Vol.  lii[ — 37 
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legal  practitioners,  for  counsel  and  advice  in  the  matter. 
As  part  of  thd  means  employed  for  the  purposes  for  which 
the  committee  was  appointed  the  plaintiffs  brought  a  suit 
for  an  injunction.  More  than  half  of  their  claim  is  on 
account  of  this  suit. 

On  March  7th  another  meeting  was  holden  upon  the  fol- 
lowing notice : — 

"  Notice.  •  March  8d.  All  legal  voters  of  the  North 
School  District,  town  of  Orange,  are  hereby  warned  to  meet 
at  their  school  house  in  said  district  on  Wednesday,  March 
7th,  1883,  at  half  past  7  o'clock  p.  M.,  to  take  action  in 
regard  to  rescinding  the  doings  of  a  former  meeting,  held 
on  the  16th  December,  1882,  to  rescind  a  resolution  to  ap- 
point a  so  called  investigating  committee.  Wm.  M.  Gilbert, 
District  Committee." 

The  following  is  the  record  of  the  proceedings  of  this 
meeting: — "Motion  made  and  seconded  that  a  resolution 
passed  on  the  16th  December,  1882,  be  rescinded.  Voted, 
not  to  rescind,  by  a  majority  of  one.     Voted,  to  adjourn." 

The  legal  assessment  of  a  tax  by  a  school  district  involves 
public  notice,  public  meeting,  and  a  record  accessible  to  all 
persons  interested.  Presumptively  knowledge  of  all  atten- 
dant facts  must  be  in  possession  of  individuals  within  the 
district ;  therefore  a  notice  to  meet  for  the  purpose  of  ob- 
taining information  imports  no  more  than  that,  at  a  fixed 
time  and  place,  those  who  by  virtue  of  their  office  have  that 
knowledge  will  be  present  and  impart  it  to  those  who  may 
desire  it,  upon  simple  inquiry,  and  inexpensively.  Pre- 
sumably no  voter  would  be  unwilling  to  receive  it  upon 
those  terms ;  presumably  also  many  would  be  unwilling  to 
pay  therefor  the  cost  of  a  bill  in  equity.  No  one  of  them 
was  bound  to  find  in  the  notice  warning  of  such  possibility 
as  this  last.  .In  the  speech  of  the  people,  when  a  man  says 
that  he  intends  to  obtain  information  upon  a  specified  sub- 
ject, he  is  not  as  a  rule  understood  to  mean  that  he  \yill 
accomplish  his  purpose  at  the  cost  of  proceedings  in  court. 
A  school  district  is  to  be  made  responsible  for  the  expenses 
of  legal  proceedings  instituted  by  individuals  for  the  pur- 
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pose  of  testing  the  validity  of  an  assessment  only  upon  a 
vote  plainly  declaring  or  necessarily  implying  that  it  will  be 
thus  bound,  passed  at  a  meeting  upon  a  notice  expressly 
setting  forth  such  vote  to  be  a  purpose  for  which  it  is  called. 
Therefore  the  meeting  of  December  11th,  1882,  could  not 
legally  bind  the  district  to  the  payment  of  the  expenses  of 
the  bill  in  equity  for  the  purpose  of  obtaining  information. 
And  inasmuch  as  the  district  had  come  under  no  obligation 
to  do  this  by  reason  of  an^  vote  passed  thereat,  no  voter 
was  required  to  attend  the  meeting  called  to  rescind;  the 
immunity  of  the  district  was  perfect;  no  subsequent  inac- 
tion could  affect  it ;  it  could  be  taken  from  it  only  by  posi- 
tive vote,  upon  clear  notice,  that  it  would  pay. 
There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Hubert  W.  Todd  v8.  Hendeick  H,  Munson  and  Wife. 

An  express  trust  in  real  estate  can  not  be  proved  by  parol. 

In  suits  to  enforce  contracts,  correct  mistakes,  and  punish  or  prevent 
frauds,  it  is  often  necessary  to  show  incidentally  an  express  trust  by 
parol.  The  distinction  is  between  such  cases  and  those  that  are 
brought  simply  to  establish  or  enforce  a  trust 

Declarations  made  by  a  grantor  with  regard  to  an  intended  trust  some 
time  after  the  deed  was  given,  are  entirely  inadmissible  as  not  even 
tending  to  show  an  arrangement  for  a  trust  at  the  time  when  the  deed 
was  given. 

A  complaint  alle^i^ed  that  a  conveyance  of  certain  real  estate  was  made  to 
the  defendant  **  without  consideration  and  upon  the  parol  condition 
and  understanding  between  herself  and  the  grantor  that  she  should 
hold  an  undivided  half  of  it  in  trust  for  T.,  and  after  the  grantor's 
death  should  sell  it  and  give  hal6  the  proceeds  to  T."  Held  not  de- 
murrable on  the  ground  that  the  agreement  of  the  grantee  was 
alleged  to  be  by  parol,  as  the  grantee,  having  received  the  benefit  of 
the  grant,  could  be  compelled  to  perform  the  agreement  on  her  part. 

Where  the  allegations  of  a  complaint  or  defense,  which  are  manifestly 
insufficient  in  substance,  are  yet  traversed  and  found  true  on  the 
traverse.  It  does  not  necessarily  follow  that  the  party  in  whose  favor 
the  issue  is  found  is  entitled  to  judgment. 
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The  case  of  Powers  ▼.  Mulvej/^  51  Conn.  R.,  432,  explained. 

Instructions  by  a  grantor  to  an  attorney  drawing  a  deed  are  not  ordinarily 
privileged  communications.  If  the  grantor  had  instructed  the  attorney 
to  make  the  conveyance  to  the  grantee  in  trust,  it  would  be  com- 
petent for  the  attorney  to  testify  that  such  were  the  instructions. 

[Argued  December  18th,  1885— decided  March  26th,  1886.] 

Suit  to  set  aside  a  deed,  for  an  injunction,  and  for 
damages ;  brought  to  the  Superior  Court. 

The  deed  described  in  the  complaint  was  dated  May  31st, 
1888,  and  was  executed  by  Ambrose  Todd  and  Jane  R. 
Todd,  his  wife,  to  the  defendant  Emily  C.  Munson,  their 
daughter.  The  plaintiff,  a  son,  and  the  only  other  child  of 
the  grantors  in  the  deed,  sought  by  this  proceeding  to  set 
the  deed  aside  on  the  ground  of  the  incompetence  of  the 
grantor  Jane  R.  Todd,  who  was  owner  of  the  property,  and  of 
undue  influence  exerted  by  the  defendants.  The  defend- 
ants in  their  answer  denied  the  incompetency  and  undue 
influence,  and  set  up  an  unrecorded  deed  of  the  same  prop- 
erty from  the  same  grantors  to  the  said  Emily,  dated  June 
11th,  1881.  To  this  answer  the  plaintiff  replied  that  if  the 
last  mentioned  deed  was  ever  executed,  it  was  obtained  by 
the  fraud  and  misrepresentations  of  the  defendants.  The 
plaintiff  afterwards  amended  his  complaint  by  alleging 
that  the  deed  of  June  11th,  1881,  although  absolute  on  its 
face,  was  without  consideration,  and  was  given  upon  the 
parol  condition  and  understanding  that  the  grantee  should 
hold  one  half  of  the  property  for  the  plaintiff,  and  after  the 
death  of  the  grantors  should  sell  it  and  give  one  half  the 
proceeds  to  the  plaintiff,  and  in  the  amended  complaint 
prayed  that  the  deed  be  reformed  so  as  to  express  the  trust, 
and  that  the  trust  be  enforced.  The  defendants  denied 
the  allegations  of  the  amended  complaint.  The  case  was 
heard  before  Sanfordy  J".,  who  made  the  following  finding 
of  facts : — 

On  the  trial  the  plaintiff  put  in  evidence  the  deed  of 
June  11th,  1881,  and  proved  its  execution  by  the  testimony 
of  Julius  C.  Cable,  who  was  a  witness  to  the  deed,  and  took 
its  acknowledgment.    Mr.  Cable  was  then  asked  by  the 
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plaintiff's  counsel  (in  support  of  the  allegation  of  the 
amended  complaint  that  the  deed,  though  absolute  in  form, 
was  subject  to  a  parol  trust  in  favor  of  the  plaintiff),  to 
state  what  was  said  to  him  by  the  grantor,  Ambrose  Todd, 
in  the  presence  of  the  other  grantor,  when  the  deed  was 
drawn,  as  to  its  purpose ;  the  plaintiff  proposing  to  prove 
by  him  that  Mr.  Todd  declared  at  the  time  of  the  execu- 
tion of  the  deed  in  the  presence  of  Mrs.  Todd  and  of 
Mr.  Cable,  "that  the  purpose  of  the  deed  was  that  Mrs. 
Munson  could  hold  the  property,  and,  subsequent  to  the 
death  of  Mr.  and  Mrs.  Todd,  sell  or  divide  the  property, 
and  give  half  to  the  plaintiff,  Hubert  Todd ;  also  that  at 
the  same  interview  it  was  suggested  by  Mr.  Todd  that  Mr. 
Cable  should  take  and  hold  the  deed  himself  for  the  pur- 
pose indicated." 

The  witness  being  examined  by  the  defendants'  counsel 
on  his  voir  dire^  testified  that  he  was,  at  the  time  the  deed 
was  drawn,  an  attorney  and  counsellor  at  law  and  a  mem- 
ber of  the  New  Haven  County  bar;  that  he  then  was,  and 
for  some  time  before  had  been,  the  legal  adviser  of  the 
grantors,  and  that  the  deed  was  drawn  under  his  advice 
and  direction  as  the  result  of  a  consultation  by  his  clients 
with  him  as  to  the  proper  mode  of  the  disposition  of  the 
property. 

This  testimony  of  Mr.  Cable  was  objected  to  by  the  de- 
defendants'  counsel,  as  calling  for  communications  between 
client  and  counsel,  privileged  by  law.  It  was  upon  that 
ground  excluded,  and  the  plaintiff  excepted. 

The  plaintiff,  in  support  of  the  same  allegation  of  his 
amended  complaint,  offered  to  prove  by  his  own  testimony 
a  declaration  made  by  his  mother,  Mrs.  Todd,  one  of  the 
grantors,  to  himself,  in  the  winter  of  1888,  to  the  effect 
that  "  the  property  was  left  in  such  shape  that  he  was  to 
have  one  half  of  it  when  it  was  disposed  of  at  her  death." 

To  this  testimony  the  defendants  objected  as  inadmis- 
sible, 1st,  because  it  was  offered  as  parol  evidence  to  prove 
an  express  trust;  and  2d,  because  the  claimed  declaration 
was  not  made  until  after  the  execution  and  delivery  of  the 
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deed  in  controversy.  The  evidence  was  excluded,  and  the 
plaintiff  excepted. 

The  plaintiff,  in  support  of  the  same  allegation  of  the 
amended  complaint,  offered  the  testimony  of  his  wife,  Mrs. 
Hubert  Todd,  that  Ambrose  Todd,  one  of  the  grantors, 
during  his  last  illness,  which  was  in  May,  1882,  made  to 
her  declarations  of  his  intentions  as  to  the  division  of  the 
property  conveyed  by  this  deed.  This  testimony  was  ob- 
jected to  by  the  defendant' upon  the  same  grounds  as  above 
stated,  and  excluded,  and  exception  taken. 

There  was  no  pecuniary  consideration  paid  by  Mrs. 
Munson  to  her  parents  for  the  property  conveyed  to  her. 

She  testified  that  the  first  time  she  learned  of  any  claim 
to  the  effect  that  she  held  the  property  upon  any  trust  in 
favor  of  her  brother,  Hubert  Todd,  was  after  service  was 
made  of  the  complaint  in  this  cause. 

Upon  these  facts  the  court  dismissed  the  complaint,  and 
the  plaintiff  appealed. 

T.  JT.  Russell  and  E.  P.  Arvine^  for  the  appellant. 

1.  If  the  deed  of  June  11th,  1881,  was  obtained  by  Mre. 
Munson  on  the  understanding  and  agreement  that  she  should 
give  half  to  Hubert  Todd  and  she  refuses  so  to  do,  or  if 
she  knew  that  the  grantors  intended  the  deed  for  that  pur- 
pose and  expected  that  she  would  carry  out  such  intention, 
and  she  obtained  possession  of  it  knowing  that  such  was 
their  expectation  and  belief,  and  now  refuses  to  carry  out 
the  same,  then  she  is  guilty  of  fraud,  and  the  court  will 
either  enforce  the  agreement  specifically  or  set  the  convey- 
ance aside  for  fraud.  Peck  v.  Hoyt^  39  Conn.,  9;  Dowdy. 
Tucker,  41  id.,  204. 

2.  The  defendants  claim  that  the  declarations  of  the 
grantors  were  inadmissible  because  the  agreement  claimed 
could  not  be  proved  by  parol.  But  it  was  too  late  to  make 
this  claim,  as  all  objection  to  the  sufficiency  of  the  com- 
plaint was  waived  by  the  pleadings.  It  distinctly  sets  out 
as  the  ground  of  action  a  parol  agreement  in  regard  to  the 
deed  of  1881.     Having  answered  over  to  the  merits,  it  is 
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now  too  late  for  the  defendants  to  object  that  we  cannot 
prove  such  an  agreement.  They  should  have  taken  the 
objection  by  demurrer.  Powers  v.  Mulvey^  51  Conn.,  432; 
Trowbridge  v.  True^  62  id.,  190 ;  Merwin  v.  Bichardson^  id., 
224.  The  case  of  Trowbridge  v.  True  is  on  all  fours  with 
tliis,  because  it  was  an  attempt  to  raise  a  question  on  objec- 
tion to  evidence  which  should  have  been  raised  by  demurrer. 
8.  But  the  objection,  even  if  not  waived,  cannot  be  sus- 
tained. The  trust  claimed  in  the  case  can  be  proved  by 
parol.  Crocker  v.  Higgins^  7  Conn.,  847 ;  Belden  v.  Sey- 
mour^ 8  id.,  304 ;  Parsons  v.  Camp^  11  id.,  525 ;  Meeker  v. 
Meeker^  16  id.,  883 ;  Church  v.  Sterling^  id.,  888  ;  Collins  v. 
Tillou,  26  id.,  368 ;  Clark  v.  Tappin.,  32  id.,  66 ;  BootKs 
Appeal  from  Probate^  35  id.,  168  ;  Peck  v.  Hoyt^  39  id.,  13  ; 
Dowd\.  Tucker^  41  id.,  201 ;  Hubbard  v.  Ensign^  46  id.,  582 ; 
Hoge  V.  Hoge,  1  Watts,  163 ;  Foote  v.  Foote,  58  Barb.,  258 ; 
Williams  v.  Fitch^  18  N.  York,  548 ;  Chamberlaine  v.  Cham- 
berlaine^  Freeman's  Cas.  in  Cha.,  34  ;  Oldham  v.  Litchford^ 
2  Vern.,  506  ;  Haigh  v.  Kaye,  L.  R.,  7  Cha.  App.,  469 ;  1 
Story  Eq.  Jur.,  §  256  ;  2  id.,  §  972,  note  a. 

4.  The  English  statute  of  frauds  enacted  "  that  all  de- 
clarations or  creations  of  trust  or  confidence  in  any  lands, 
tenements  or  hereditaments  shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who  is  by  law  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  else 
they  shall  be  utterly  void  and  of  none  effect."  Perry  on 
Trusts,  §  73.  Our  statute  expressly  leaves  out  this  clause. 
Gen.  Statutes,  p.  441.  Many  of  the  states  have  followed 
the  English  statute.  Perry  on  Trusts,  §  80.  It  is  so  in 
Vermont,  Massachusetts  and  Wisconsin.  Perry  on  Trusts, 
§  81.  In  states  where  the  statute  of  frauds  is  not  in  force, 
trusts  may  be  proved  by  parol.  Perry  on  Trusts,  §§  77,  85. 
As  the  clause  forbidding  parol  trusts  is  left  out  of  our  stat- 
ute we  stand  in  regard  to  such  trusts  in  the  same  condition 
as  those  states  where  there  is  no  statute  of  frauds. 

5.  The  evidence  of  the  declarations  of  Mr.  and  Mrs. 
Todd,  as  to  the  purpose  of  the  deed  and  disposition  of  the 
property,  was  admissible  to  show  the  intent  of  the  deed. 
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In  Bussell  v.  Jackson^  10  Hare,  204,  an  action  was  brought 
by  an  heir  to  set  aside  a  bequest  to  certain  other  parties,  on 
the  ground  that  it  was  given  on  a  parol  trust  that  was  void, 
and  evidence  was  admitted,  not  only  of  the  instruction  to 
counsel,  but  of  a  declaration  made  to  him  subsequently. 
In  Whitney  v.  Wheeler^  116  Mass.,  492,  the  question  was 
whether  a  certain  act  was  intended  to  constitute  a  gift,  and 
evidence  of  declarations  of  the  alleged  donor,  made  before 
and  after  the  alleged  gift,  was  admitted  to  show  a  settled 
state  of  mind  to  the  contrary.  On  a  question  as  to  whether 
a  will  was  obtained  by  fraud,  declarations  of  the  intentions 
of  the  testator  made  after  its  execution  were  held  admissi- 
ble by  our  own  court.  Canada's  Appeal  from  Probate^  47 
Conn.,  462. 

6.  The  evidence  of  Mr.  Cable  was  admissible.  Weeks  on 
Attorneys,  §§  165,  177 ;  1  Phill.  Ev.,  162 ;  Wharton  on  Ev., 
§  591.  It  was  not  against  the  interest  of  his  clients  nor  is 
the  objection  taken  by  them  or  their  legal  representatives. 

J.  S.  Beach^  for  the  appellees. 

1.  Under  the  testimony  of  Mr.  Cable  as  given  by  him 
upon  his  voir  dire^  it  was  the  duty  of  the  court  to  exclude 
his  evidence.  It  was  not  admissible  under  the  well  settled 
general  rules  of  law,  as  applied  to  such  communications. 
"  The  general  rule  is  not  disputed,  that  confidential  commu- 
nications between  client  and  attorney  are  not  to  be  revealed 
at  any  time.  The  privilege  indeed  is  not  that  of  the  attor- 
ney but  of  the  client,  and  it  is  indispensable  for  the  purposes 
of  private  justice."  Per  Story,  J.,  in  Chirac  y.  Reinieher^ 
11  Wheat.,  294.  "  The  rule  which  holds  communications 
by  client  to  counsel  privileged  from  disclosure,  is  one  of 
public  policy,  in  the  interests  of  justice,  and  to  maintain  its 
administration."  State  v.  Barrows^  52  Conn.,  326.  And 
upon  principle  and  by  logic,  as  well  as  by  precedent,  this 
excluded  testimony  is  within  the  class  of  communications 
privileged  from  disclosure.  In  Sa^ford  v.  Remington^  2 
Ves.  Jr.,  189,  the  Chancellor  held  that  an  attorney  should 
not  be  permitted  as  a  witness  to  disclose  *^  the  conversation 
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as  to  the  deed,  with  regard  to  what  was  pommunicated,  or 
as  to  the  reasons  for  making  it."  From  Linthicum  v.  Rem- 
ington^  5  Cranch  C.  C,  546,  we  quote  : — *'  Mr.  Coxe  for  the 
plaintiff  offered  to  examine  Mr.  Marbury  as  to  the  facts 
stated  to  him  by  Offut,  when  he  'requested  Mr.  Marbury 
to  draw  a  deed  for  him.  Mr.  Marbury  was  an  attorney 
and  counsellor  of  this  court,  and  often  drew  conveyances, 
and,  having  been  sworn  on  his  voir  dire^  said  that  he  con- 
sidered the  communications  as  having  been  made  to  him 
in  his  capacity  of  attorney,  counsellor  and  conveyancer. 
The  court  refused  to  permit  Mr.  Marbury  to  state  the 
facts  which  were  communicated  by,  and  the  advice  he 
gave  to  Offut."  In  Lockhard  v.  Brodie^  1  Tenn.  Ch., 
384,  the  head  note  is: — "An  attorney  retained  by  the  hus- 
band to  aid  in  having  land  bought  by  the  husband  at 
chancery  sale,  conveyed  to  the  wife,  cannot  be  heard  to 
disclose  any  communication  made  pending  the  relation, 
touching  the  purpose  of  the  conveyance."  In  Bank  of  Utica 
V.  Mersereau^  8  Barb.  Ch.,  628,  the  head  note  reads : — "  An 
attorney  employed  to  prepare  a  deed  should  not  be  allowed 
to  disclose  any  communication  made  to  him  by  his  client 
concerning  the  object  and  subject  matter  of  such  deed." 
Chancellor  Walworth,  in  an  elaborate  opinion  says : — "  I 
think  the  true  principle  in  reference  to  privileged  commu- 
nications between  attorney  and  client  to  be,  that  where  the 
attorney  is  professionally  employed,  any  communication 
made  to  him  by  his  client,  with  reference  to  the  object  or 
the  subject  of  such  employment,  is  under  the  seal  of  pro- 
fessional confidence,  and  is  entitled  to  protection  as  a  privi- 
leged communication."  In  Whiting  v.  Barney^  38  Barb., 
897,  it  was  claimed  that  as  one  of  the  parties  had  died,  and 
as  he  might,  if  living,  be  called  upon  to  prove  the  facts 
which  were  stated  by  him  to  his  attorney  at  the  time  the 
deed  was  drawn,  the  other  party  was  entitled  to  the  testi- 
mony of  the  attorney.  But  the  court  held  as  to  such  com- 
munications that  "the  seal  of  the  law,  once  fixed  upon 
them,  remains  forever,  unless  removed  by  the  party  himself 
in  whose  favor  it  was  there  placed."    It  would  be  easy,  if 


Digitized  by  VjOOQ IC 


686  NEW  HAVEN  COUNTY. 

Todd  V.  Munson. 

needful,  to  extend  this  list,  by  adding  authorities,  all  tend- 
ing in  the  same  direction. 

2.  The  declarations  claimed  to ,  have  been  made  by  the 
grantors,  to  the  plaintiflE  and  to  the  plaintiff's  wife,  after  the 
execution  and  delivery  of  the  deed  to  the  grantee,  were 
rightly  excluded.  The  word  "  claimed*^  is  emphasized,  as  in- 
dicating the  danger  of  admitting  as  evidence  what  a  witness 
says  a  dead  man  said,  to  the  end  that  the  court  shall  thereby 
find  that  to  be  false  which  the  dead  man  while  in  life  has, 
under  his  hand  and  seal,  certified  to  be  true.  At  the  best 
it  is  what  Lord  Coke  calls  *•  the  uncertain  testimony  of  a 
slippery  memory,"  but  when  that  memory  is  lubricated  by 
anticipated  lucre,  the  danger  that  it  may  slip  and  slide 
beyond  the  limits  of  exact  truth  is  so  multiplied  as  to  be- 
come fearful.  Therefore  it  is  that  the  law  interposes,  and 
will  not  permit  any  witness,  interested  or  not,  to  engraft  an 
express  trust  on  an  absolute  deed  by  his  "  word  of  mouth  " 
statements.  An  implied  or  resulting  trust  may  be  proved 
by  parol  evidence,  showing  the  surroundings  of  the  transac- 
tion,^-as  that,  although  the  grantee  named  in  the  deed  is 
-4,  the  consideration  money  paid  belonged  to  B ;  but  it  is 
settled  law  that  an  express  trust  cannot  be  so  created.  In 
England  and  in  most  of  the  states  the  law  is  so  settled  by 
direct  enactments  of  parliament  and  of  legislatures.  But 
in  Connecticut  it  is  so  settled  by  the  construction  which  its 
judiciary  has  uniformly  given  to  the  common  law  and  to  the 
statute  of  frauds.  Bean  v.  Bean^  6  Conn.,  285,  is  the  lead- 
ing case  on  this  point,  and  its  authority,  though  questioned 
by  the  Texas  courts,  has  always  been  accepted  as  rightly 
announcing  the  law  of  this  state.  "An  express  trust  in 
relation  to  land  conveyed  by  an  absolute  deed,  expressed  to 
be  for  a  valuable  consideration  received,  cannot,  in  the  ab- 
sence of  fraud,  accident  or  mistake,  be  proved  by  parol; 
such  evidence  being  precluded  both  by  the  principles  of  the 
common  law  and  by  the  statute  of  frauds  and  perjuries.  ♦  ♦  * 
The  plaintiff  offers  parol  testimony,  and  that  only  in  sup- 
port of  the  facts  stated  as  a  ground  of  relief.  The  judge 
who  tried  the  cause  at  the  circuit  rejected  the  proof.     It  is 
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diflBcult  to  imagine  how  he  could  have  decided  otherwise. 
*  *  *  By  the  plaintiffs  allegations  it  appears  that  the  par- 
ties to  this  deed  entered  into  an  arrangement  by  which  the 
estate  granted  should  be  holden  in  trust.  Now  the  case 
turns  upon  this  proof.  I  am  of  the  opinion  that  the  plain- 
tiff cannot  be  permitted,  according  to  the  established  prin- 
ciples of  law,  to  prove  the  facts  on  which  he  urges  his  claim 
for  relief  by  parol  testimony."  In  FaiT«  Appeal  from  Pro- 
bate^  37  Conn.,  198,  the  court  say: — "  We  do  not  doubt  the 
admissibility  of  parol  evidence  to  prove  an  express  trust  in 
relation  to  personal  estate,  although  the  rule  is  otherwise  in 
relation  to  real  estate."  But  even  if  the  law  was  not  so 
settled,  and  if  it  was  open  to  the  plaintiff  to  offer  parol  tes- 
timony of  the  declarations  of  the  grantors  to  prove  the 
claimed  trust,  such  declarations  to  be  admissible  must  be 
of  a  time  prior  to,  or  cotemporaneous  with,  the  execution 
and  delivery  of  the  deed.  All  that  need  be  said  on  this 
point  is  summed  up  and  condensed  in  Perry  on  Trusts,  §  77, 
and  is  sustained  by  the  authorities  there  cited.  "  The  dec- 
larations of  the  grantor  to  create  a  trust  must  be  prior  to  or 
cotemporaneous  with  the  conveyance,  for  it  would  be 
against  reason  and  the  rules  of  evidence  to  allow  a  man 
who  has  parted  with  all  interest  in  an  estate  to  charge  it 
with  any  trust  or  encumbrance  after  such  conveyance." 
Both  of  these  offered  declarations  were  conceded  to  have 
been  made,  if  made  at  all,  one,  months,  and  the  other, 
years,  after  the  delivery  of  the  deed  to  the  grantee. 

Carpenter,  J.  This  action  as  originally  brought  was  to 
set  aside  a  deed  for  fraud  and  undue  influence.  The  de- 
fendants in  their  answer  set  up  another  and  prior  deed,  and 
the  plaintiff,  in  an  amended  complaint,  asks — 1st,  to  have 
the  prior  deed  reformed  so  as  to  express  an  alleged  trust, 
and  2d,  that  the  trust  be  enforced. 

On  the  trial  the  plaintiff  offered  to  prove  the  supposed 
trust  by  parol,  and  by  the  testimony  of  the  attorney  who 
drew  the  deed.  An  objection  to  this  testimony  was  sus- 
tained by  the  court,  and,  judgment  having  been  rendered 
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for  the  defendants,  the  plaiutiflF  appealed.  The  objection  to 
the  evidence  is  two-fold — Ist,  that  the  offer  called  for  priv- 
ileged communications  ;  2d,  that  parol  evidence  is  inadmis- 
sible to  prove  an  express  trust.  The  court  below  excluded 
the  evidence  on  the  first  ground. 

Instructions  by  a  grantor  to  an  attorney  drawing  a  deed 
are  not  ordinarily  privileged  communications.  Hatton  v. 
Jiobinson^  14  Pick.,  416 ;  Hehhard  v.  Haughian^  70  N.  York, 
54.  The  tenth  paragraph  of  the  complaint  alleges  an  agree- 
ment between  the  grantors  and  the  gmntee  that  the  grantee 
should  hold  one  half  of  the  property  conveyed  in  trust  for 
the  plaintiff.  Now  if  the  grantors  purauant  to  such  an 
agreement  had  instructed  the  attorney  to  prepare  a  deed 
expressing  therein  such  a  trust,  we  do  not  see  why  it  would 
not  be  competent  for  the  attorney  to  testify  that  such  were 
his  instructions.  But  the  difficulty  is  that  the  "record  does 
not  show  the  precise  nature  of  the  communications  from  the 
grantors  which  the  plaintiff  expected  to  prove.  It  appears 
that  he  offered  to  prove  by  the  declaration  of  one  of  the 
grantors  made  at  the  time  the  deed  was  executed,  "  that  the 
purpose  of  the  deed  was  that  Mrs.  Munson  could  hold  the 
property,  and,  subsequent  to  the  death  of  Mr.  and  Mrs. 
Todd,  sell  or  divide  the  property  and  give  half  to  the  plain- 
tiff." Now  it  may  be  that  that  purpose  was  the  result  of 
his  consultation  with  his  attorney — that  it  was  what  his  at- 
torney advised  or  directed  ;  and,  on  the  other  hand,  it  may 
be  that  the  declaration,  whatever  it  was,  was  intended  as 
an  instruction  to  the  attorney  to  prepare  a  deed  expressing 
therein  such  a  trust  as  the  purpose  contemplated.  This  lat- 
ter supposition  however  seems  to  be  excluded  by  the  plead- 
ings ;  for  it  is  not  alleged  that  the  deed  was  not  written 
according  to  the  instructions ;  it  is  not  alleged  even  that 
the  deed  is  not  just  as  the  grantors  intended  it  should  be. 
We  are  thrown  back  then  upon  an  express  parol  trust  as 
the  object  of  the  proof  to  be  gathered  from  the  declarations. 
As  it  is  possible  that  such  a  trust  can  only  be  shown  by 
bringing  before  the  court  the  private  conferences  between 
the  client  and  his  attorney,  it  is  not  clear  that  the  court 
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erred  in  excluding  the  evidence  on  that  ground.  But  we 
think  the  evidence  was  inadmissible  for  the  reason  that  an 
express  trust  in  real  estate  cannot  be  proved  by  parol.  It 
was  so  decided  in  Dean  v.  Deauy  6  Conn.,  286,  and  that  was 
recognized  as  law  in  VaiFs  Appeal  from  Probate^  87  id.,  198. 
We  are  aware  of  no  case  in  which  a  contrary  doctrine  has 
been  held.  The  plaintiff's  counsel  cite  several  cases  which 
seem  to  be  inconsistent  with  this  principle,  but  the  conflict 
is  in  appearance  only  and  is  not  real.  Property  held  in 
trust,  like  other  property,  may  be  the  subject  of  contracts, 
of  mistakes,  and  of  fraud.  In  suits  to  enforce  contracts, 
correct  mistakes,  and  punish  or  prevent  fraud,  it  is  often 
necessary  to  show  incidentally  an  express  trust  by  parol.  In 
considering  this  subject  the  distinction  between  such  cases 
and  cases  brought  simply  to  establish  or  enforce  a  trust, 
must  be  borne  in  mind  ;  and  this  distinction  will  reconcile 
the  cases.  We  will  briefly  notice  some  of  the  more  promi- 
nent cases  referred  to. 

Crocker  v.  Higgim^  7  Conn.,  842.  A  conveyed  land  to  -B, 
B  paying  therefor  about  one  half  the  value  of  the  land  in 
money,  and  agreeing  to  give  C  a  life  lease  of  the  premises. 
The  court  enforced  the  agreement  to  give  a  lease.  Perform- 
ance by  A  took  the  case  out  of  the  statute  of  frauds. 

Collins  V.  Tillou^  26  Conn.,  368.  A  constituted  B  his 
agent  to  sell  real  estate  and  account  to  him  for  the  proceeds. 
The  land  was  conveyed  to  B  for  that  purpose  by  an  abso- 
lute deed.  In  a  suit  against  B  for  not  accounting,  it  was 
held  that  the  purpose  for  which  the  deed  was  given,  and  the 
consideration,  might  be  shown  by  parol.  The  fact  that  he 
held  the  real  estate  in  trust  did  not  prevent  A  from  proving 
B^9  contract  to  account  for  the  proceeds  of  the  sale.  More- 
over the  trust  in  that  case  may  be  regarded  as  an  implied 
one,  being  a  contingent  resulting  trust  arising  from  the 
want  of  a  consideration. 

BootKs  Appeal  from  Probate^  35  Conn.,  168.  Several 
brothers  and  sisters  purchased  land  under  an  agreement 
that  one  of  their  number  should  take  the  title  and  hold  it 
in  trust  for  the  mother  during  her  life  and  after  her  death 
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for  themselves.  The  property  came  into  the  hands  of  a  sis- 
ter, who  received  it  with  knowledge  of  the  trust,  and  she 
sold  it  to  a  stranger.  After  the  death  of  the  mother  she 
was  held  liable  to  the  brothers  and  sisters  for  the  money 
received  for  the  land.  Two  things  are  noticeable ;  first, 
that  the  trust  for  themselves  after  the  death  of  the  mother 
was  a  resulting  trust,  implied  from  their  payment  of  the  con- 
sideration, as  well  as  an  express  one ;  second,  that  there  was 
a  contract  obligation  on  the  part  of  the  first  trustee,  which, 
by  the  scienter ^  bound  the  second.  To  allow  her  to  repu- 
diate the  trust  would  operate  as  a  fraud  upon  the  others. 

Feck  V.  Hoyt^  39  Conn.,  9.  A  widow  deeded  land  to  a  per- 
son not  a  relative,  upon  no  other  consideration  than  that  she 
supposed  he  would  be  to  her  a  son,  and  care  for  and  support 
her  as  his  mother  during  life.  This  he  refused  to  do.  On 
a  bill  to  set  aside  the  deed  it  was  held  that  the  circumstances 
were  equivalent  to  a  contract  by  the  grantee  to  do  what'tbe 
grantor  supposed  would  be  done,  and  the  deed  was  set 
aside.  In  that  case  too,  the  consideration  failing,  it  may 
properly  be  regarded  as  the  case  of  an  implied  trust  rather 
than  an  express  one. 

Dowd  V.  Ihicker^  41  Conn.,  197.  A  testatrix  being  about 
to  make  a  codicil  to  her  will  in  favor  of  another,  the  bene- 
ficiary under  the  will  promised,  if  the  will  were  allowed  to 
stand,  that  he  would  carry  out  her  intentions.  On  a  bill  in 
equity  it  was  held  that  he  held  the  property  in  trust  for  the 
proposed  devisee.  But  the  trust  was  not  express,  it  was 
implied.  The  promise  was  not  to  hold  the  property  in 
trust,  but  to  convey  it.  Until  he  did  so  the  law  raised  the 
trust.  Again,  unless  he  did  convey  his  promise  was  a  fraud 
upon  the  proposed  devisee,  and  on  that  ground  the  decision 
rests. 

The  plaintiff,  for  the  purpose  of  proving  the  alleged  trust, 
offered  in  evidence  the  declaration  of  Mrs.  Ambrose  Todd 
to  himself,  and  the  declaration  of  Ambrose  Todd  to  the 
wife  of  the  plaintiff,  both  declarations  having  been  made 
some  time  after  the  deed  was  given.  This  evidence  was 
objected  to  and  excluded.    It  is  difficult  to  see  how  these 
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declarations  could  eveii  tend  to  proye  the  agreement  to 
hold  in  trast  alleged  to  have  been  made  at  or  before  the 
time  the  deed  was  given.  In  addition  to  the  objection 
that  it  is  an  attempt  to  prove  an  express  trust  by  parol,  it 
is  open  to  the  further  objection  that  it  is  an  attempt  to 
prove  it  by  the  mere  declarations  of  the  grantors  long  after 
they  had  parted  with  all  interest  in  the  property. 

It  has  been  suggested  that,  the  deed  being  without  con- 
sideration, the  purpose  of  the  grantors  in  giving  the  deed, 
as  soon  as  known  to  the  grantee,  at  any  time,  became  bind- 
ing upon  her.  The  suggestion  is  suflSciently  answered  by 
saying  that  it  does  not  appear  that  any  such  question  was 
made  in  the  court  below,  and  the  reasons  of  appeal  present 
no  such  question. 

The  plaintiff  makes  another  question  in  reply  to  the  ob- 
jections to  the  evidence,  and  that  is,  th^t  the  complaint 
having  alleged  that  the  trust  was  by  parol,  and  the  defend- 
ants not  having  demurred,  the  objection  is  waived  and  was 
not  properly  taken  on  the  trial.  In  support  of  this  propo- 
sition he  cites  Powers  v.  Mulvey^  51  Conn.,  482,  Merwin  v. 
Richardson^  62  id.,  224,  and  Trowbridge  v..  True^  52  id.,  190. 
The  leading  case  and  the  one  principally  relied  on  is  Powers 
V.  Muhey.  That  cfise  seems  to  have  been  understood  as 
going  further  than  the  court  intended  to  go.  The  point 
decided  was  that,  a  sufficient  defense  having  been  found 
true,  judgment  should  have  been  rendered  for  the  defendant. 
It  does. not  follow  that  a  complaint  or  defense,  found  true 
on  a  traverse,  and  which  is  manifestly  insufficient  in  sub- 
stance, entitles  the  party  to  a  judgment.  The  reasoning  of 
the  court  must  be  understood  with  reference  to  the  facts  of 
the  case  and  must  not  be  applied  to  facts  materially  differ- 
ent, especially  if  such  an  application  will  lead  to  absurd 
consequences.  But,  without  noticing  that  case  further,  we 
think  the  complaint  in  this  case  is  not  demurrable.  It 
alleges  an  agreement  by  the  grantee  to  own  one  half  of 
the  premises  in  trust  for  the  plaintiff,  and,  after  the  death 
of  the  grantors,  to  sell  the  same  and  give  one  half  the  avails 
thereof  to  the  plaintiff.     It  presents  the  ordinary  case  of 
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one  party  having  received  the  benefits  of  a  contract  refus- 
ing to  perform  it  on  his  part.  The  fact  that  the  agreement 
incidentally  involved  a  trust  will  not  prevent  the  plaintiff 
from  proving  the  contract.  Crocker  v.  Sigffins^  7  Conn., 
842,  is  a  direct  authority  for  holding  such  a  complaint  good. 

The  difficulty  with  the  plaintiff's  case  is  that  he  does  not 
attempt  to  prove  the  case  he  has  alleged.  The  testimony 
offered  totally  fails  to  establish  any  contract.  It  is  a  bold 
attempt  to  prove  a  trust  by  the  mere  naked  declarations  of 
the  grantors,  made  in  the  absence  of  the  grantee  at  the 
time,  and  after  the  deed  was  given.  We  Chink  that  cannot 
be  done. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred;  except 
Pabe,  C.  J.,  who  dissented. 
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JUDGES  AND  OFFICERS  OF  THE  SUPERIOR 
COURT. 

Section  first  of  chapter  fifty-first  of  the  public  acts  of  eighteen 
hundred  and  eighty-five  authorized  and  directed  the  state  libra- 
rian *^  to  prepare  a  list  of  the  Judges  of  the  Superior  Court,  of 
the  Clerks  of  said  court,  of  the  State's  Attorneys  and  of  the  Sher- 
iffs, with  the  dates  of  their  respective  appointments  and  terms  of 
service  from  the  organization  of  said  coui*t,  for  publication  in 
the  volume  of  the  Connecticut  Reports  issued  next  'after  such 
list  shall  be  prepared." 

The  following  lists  have  been  prepared  in  compliance  with 
said  section. 

CHARLES  J.  HOADLY, 

State  Librarian, 


THE  SUPERIOR  COURT. 

The  Court  of  Assistants  was  established  in  October,  1665,  to 
consist  of  at  least  seven  assistants,  to  have  original  cognizance 
of  all  crimes  relating  to  life,  limb  or  banishment,  and  to  have 
appellate  Jurisdiction  in  other  cases.  Until  1701  the  sessioni^  of 
this  court  were  held  in  Hartford  only,  but  after  that  date  the 
May  term  was  held  at  Hartford  and  the  October  term  at  New 
Haven,  annually. 

At  the  May  session  of  the  General  Assembly,  1711,  an  act  was 
passed  reciting  that  it  had  been  found  in  many  respects  inexpe- 
dient and  chargeable,  to  have  but  two  places  as  well  as  but  two 
terms  annually  for  holding  this  court,  and  establishing  a  Superior 
Court,  to  be  held  twice  annually  in  each  of  the  four  then  exist- 
ing counties,  by  one  chief  Judge  and  four  other  judges,  any 
three  of  whom  to  be  a  quorum.  In  the  years  1722  and  1755 
there  were  but  three  judges  appointed  besides  the  chief.  The 
chief  Judge  first  designated  was  the  Governor,  or  in  his  absence 
the  Deputy  Governor,  and  the  other  Judges  were  members  of  the 
Vol.  liii.— 38  (593) 
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council,  or  upper  house  of  the  Greneral  Assembly,  commonly 
called  Assistants.  After  May,  1712,  the  office  of  chief  judge 
was  ordinarily  held  in  connection  with  that  of  deputy  governor, 
and,  with  but  four  exceptions,  the  other  judges  were  all  mem- 
bers of  the  council  at  the  time  of  their  several  appointments. 

An  act  was  passed  in  May,  1784,  by  which  the  office  of  jndge 
of  the  Superior  Court  was  declared  incompatible  with  a  seat  in 
the  legislature  of  this  state  or  in  that  of  the  United  States. 
Another  section  of  this  act  constituted  the  Lieutenant-Governor 
and*  Council  for  the  time  being  the  Supreme  Court  of  Errors. 
In  October,  1801,  it  was  provided  that  the  Superior  Court  should 
consist  of  six  members.  In  May,  1806,  the  judicial  power  of 
the  governor  and  council  was  transferred  to  the  judges  of  the 
Superior  Court,  who  were  thereafter  to  constitute  the  Supreme 
Court,  and  the  judges  were  increased  from  six  to  nine,  which 
continued  to  be  the  number,  save  in  the  year  1814-15,  when  but 
seven  were  appointed  besides  the  chief,  until  a  law  was  passed 
at  the  October  session,  1818,  providing  that  after  the  'first  of 
June,  1819,  the  Superior  Court  should  consist  of  one  chief  Judge 
and  four  assistant  judges,  and  that  the  sessions  of  the  court 
should  be  held  by  any  one,  instead  of  by  three  of  them ;  except 
in  capital  cases,  as  directed  by  an  act  passed  May,  1819. 

In  1855  the  County  Court  was  abolished  and  four  judges  who 
were  not  members  of  the  Supreme  Court  were  added  to  the  bench 
of  the  Superior  Court.  For  a  time  the  judges  designated  to  hold 
the  Supreme  Court  were  excused  from  circuit  duty  on  the  court 
below,  but  at  the  May  session,  1861,  it  was  enacted  that  the 
Superior  Court  should  consist  of  nine  judges,  including  the  judges 
of  the  Supreme  Court  of  Errors.  This  number  wds  increased  to 
ten  in  1867,  and  to  eleven  in  1870,  which  is  the  present  number. 

Fi*om  1711  to  the  adoption  of  the  constitution  in  1818,  the 
appointment  of  judges  by  the  General  Assembly  was  annual : 
from  1819  to  1855  their  tenure  of  office  was  during  good  beha- 
vior and  until  the  age  of  seventy  years :  from  1855,  in  accord- 
ance with  a  constitutional  amendment,  they  hold  their  officer  for 
the  term  of  eight  years. 

In  May,  1784,  it  was  enacted  that  the  judges  of  the  Superior 
Court  should  thereafter  hold  their  offices  during  the  pleasure  of 
the  General  Assembly,  but  that  pleasure  continued  to  be  mani- 
fested annually,  as  before,  and  this  paragraph  was  repealed  in 
May,  1794. 
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JUDGES  OF  THE  SUPERIOR  COURT. 

Date  of  App(»ntin*t  To 

May,  1711.    Gurdon  Saltonstall,  or  in  his  absence  Na- 


THAN  Gold',  Dep.  Gov.,  0 

.J., 

1712 

William  Pitkin,  C.  J.  1713 

-14, 

1715 

Richard  Christophers, 

1721 

Peter  Burr, 

1721 

Samuel  Eells, 

1740 

May, 

1712. 

Nathan  Gold,  C.  J., 

1713 

May, 

1713. 

John  Haynes, 

1714 

May, 

1714. 

Nathan  Gold,  C.  J., 

1723 

May, 

1715. 

Jonathan  Law, 

171fi 

May, 

1716. 

John  Hamlin, 

• 

1722 

May, 

1717. 

Jonathan  Law,  C.  J.  1725, 

1741 

May, 

1721. 

Joseph  Talcott, 

1722 

May, 

1722. 

Peter  Burr,  C.  J.  1723, 

172,5 

May, 

1723. 

Matihew  Allyn, 
John  Hooker, 

1732 
1732 

May, 

1725. 

James  Wadsworth, 

1752 

May, 

1732. 

Roger  Wolcott,  C.  J.  Oct.  1741, 

1750 

Joseph  Whiting, 

1745 

May, 

1740. 

Elisha  Williams, 

1743 

Oct., 

1741. 

William  Pitkin,  C.  J.  1754, 

1766 

May, 

1743. 

Ebenezer  Silliman, 

1766 

May, 

1745. 

John  Bulkelet, 

Ob. 

July 

21 

,  1753 

Nov., 

1750. 

Thomas  Fitch,  C.  J., 

1754 

May, 

1752. 

Samuel  Ltnde, 

1765 

Oct., 

1753. 

Daniel  Edwards — Did  not  take  his  seat, 

1754 

May, 

1754. 

Roger  Wolcott,  Jr., 
Joseph  Fowler, 

Ob. 

Oct. 

19 

,1759 
1760 

May, 

1756. 

Daniel  Edwards, 

Ob. 

Sept 

6 

,  1765 

Oct., 

1759. 

Benjamin  Hall, 

1766 

May, 

1760. 

Robert  Walker, 

Ob. 

July 

13 

,1772 

Oct., 

1765. 

Matthew  Griswold,  C.  J.  Oct.  1769, 

1784 

May, 

1766. 

Jonathan  Trumbull,  C.  J., 

Oct 

,  1769 

Eliphalet  Dyer,  C.  J.  Oct. 

1789, 

1793 

Roger  Sherman, 

1789 

Oct., 

1769. 

William  PriKiN, 

1789 

Oct., 

1772. 

William  Samuel  Johnson, 

1773 

May,  1773.     Samuel  Huntington,  C.  J.  1784,  1785 

Digitized  by  VjOOQ IC 


596  APPENDIX. 


Judges  and  Officers  of  the  Superior  Court. 


To. 

1789 
1789 
1798 
1807 
1798 
Oct.  1792 
1805 
1798 
1795 
1814 
1801 
1815 
1819 
1819 
1819 
1819 
1829 
1818 
1809 
1«11 
1816 
1818 
10,  1833 
1819 

May,  1818.    John  Thomson  Peters,  Ob.  Aug.  28,  1834 

Asa  Chapman,  Ob.  Sept.  25,  1825 

May,  1819.    William  Bristol,  1826 

May,  1826.    James  Lanman,  1829 

David  Daggett,  C.J.  Jan.  10, 1833;  Dec.  31,  1834 
May,  1829.    Thomas  Scott  Williams,  C.  J.  from  Dec.  30, 

1834,  1847 

Clark  Bissell,  1839 

May,  1832.     Samuel  Chctrch,  from  Jan.  10,  1833;  C.  J. 

1847,  Ob.  Sept  15,  1854 

May,  1834.    Jabez  Willlajis  Huntington,  from  Oct.  11, 

1834,  1840 

Henry  Matson  Waite,  from  Dec.  30, 1834 ; 
C.  J.  Sept.  15,  1854,  Feb.  9,  1857 

May,  1839.     Roger  Minot  Sherman,  1842 

May,  1840.    Willl/lm  Lucius  Storrs,  C.  J.  Feb.  9,  1857, 

Ob.  June  25, 1861 


Date  of  Appointm' 

t 

May,  1784. 

Richard  Law,  C.  J.  1785, 

May,  1785. 

Oliver  Fxlsworth, 

May,  1789. 

Andrew  Adams,  C.  J.  1793, 

Jesse  Root,  C.  J.  1708, 

Charles  Chauncet, 

Oct.,  1789. 

Erastus  Wolcott,                                    < 

Oct.,  1792. 

Jonathan  Sturges, 

May,  1793. 

Benjamfn  Huntington, 

AsHER  Miller, 

Oct.,  1795. 

Stephen  Mix  Mitchell,  C.  J.  1807, 

May,  1798. 

Jonathan  Ingersoll, 

Tapping  Reeve,  C.  J.  1814, 

Oct.,  1801. 

^PHANiAH  Swift,  C.  J.  1815, 

John  Trumbull, 

Oct.,  1805. 

WiLLLAJC  EdMOND, 

Oct.,  1806. 

Nathaniel  Smith, 

Jeremiah  Gates  Brainard, 

Simeon  Baldwin, 

May,  1807. 

Roger  Griswold, 

Oct.,  1809. 

John  Cotton  Smith, 

May,  1811. 

Jonathan  Ingersoll, 

May,  1815. 

Calvin  Goddard, 

Stephen  Trrus  Hosmer,  C.  J.  1819;  Jan, 

May,  1816. 

James  Gould, 
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Date  of  Appointm't  To. 

May,  1842.    JoelHinman,  C.  J.  Jane,  1861,  Ob.  Feb.  21,  1870 
May,  1847.    William  Wolcott  Ellsworth,  Nov.  10,  1861 

May,  1854.     David  Cuktis  Sanpord,  from  Sept.  13,  1854, 

Ob.  May  10,  1864 
May,  1855.    John    Duane   Park,  •  Supreme    Court    from 
July  4,  1864 ;  C.  J.  from  Feb.  9, 1874. 
Thomas  Belden  Butler,  Supreme  Court  1861 ; 

C.  J.  from  May  13,  1870,  1873 

Origek  Storrs  Seymour,  1863 

LOREK  PiNCKNEY  WaLDO,  1863 

May,  1856.    Charles  .Iohnson  McCurdy,  Supreme  Court 

from  July  10,  1863,  Dee.  7,  1867 

May,  1861.     Henry  Dutton,  Supreme  Court,         Feb.  12,  1866 
Elisha  Carpenter,  Supreme  Court  from  Feb. 
11,  1866. 
May,  1863.     James  Phelps,  from  July  4,  1863 ;  Supreme 

Court  from  July  2,  1873,  .    May  21,  1875 

DwiGHT    Whttfield  Pardee,   from  July  4, 
1863  ;  Supreme  Court  from  Feb.  9, 1874. 
May,  1864.     Dwight  Loomis,  from  July  4,  1864 ;  Supreme 

Court  from  June  3,  1875. 
May,  1865.     Gideon  Hall,  from  Feb.  11, 1866,  Ob.  Dec.  8, 1867 
May,  1867.     Edward  Isaac  Sanford,  from  July  27,  1867. 
Miles  Tobey  Granger,  from  July  27,  1867 ; 
Supreme  Court  from  Nov.  13,  1876. 
May,  1868.     William  Thomas  Minor,  from  Aug.  1,  1868, 

Nov.  15,  1873 
May,  1870.     LaFayette  Sabine  Foster,  Supreme  Court 

from  July  15,  1870,  Nov.  12,  1876 

Origen  Storrs  Seymour,  Supreme  Court ;  C.J. 
from  June  5,  1873,  Feb.  9,  1874 

May,  1874.     Sidney  Burr  Beardsley,  from  June  15,  1874. 

Roland  Hiichcock,  from  June  15, 1874,  1882 

Earl  Martin,  from  June  15,  1874,  1882 

]Vi;ay,  187n      Moses  Culver,  Ob.  Oct.  21,  1884 

May,  1876.     James  Albert  Hovey,  April  28,  1885 

Jan.,  1882.     CHARLEsBARTLETTANDREWS,fr.  June  15, 1882. 

Henry  Stoddard,  .'rom  June  15,  1882. 
Jan.,  1885.    James  Phelps,  from  Jan.  28, 1885. 

David  Torrance,  horn  April  29,  1885. 
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CLERKS  OF  THE  SUPERIOR  COURT.  - 

The  act  establishing  the  Superior  Court,  May,  1711,  gave  the 
judges  of  said  court  full  power  to  appoint  and  swear  a  Clerk. 
Until  1798  there  was  but  one  clerk,  who  rode  the  circuit  with 
the  court,  but  at  the  May  session  of  that  year  the  legislature  * 
impowered  and  directed  the  judges  to  appoint  4ind  swear  a  clerk 
in  and  for  each  county ;  and  it  was  also  enacted,  that  the  then 
existing  records  of  the  court  should  be  placed  and  in  future  kept 
in  the  office  of  the  secretary  of  this  state,  at  Haitford,  who  was 
vested  with  all  the  powers  and  directed  to  perform  all  the  duties 
of  clerk  of  said  couii;  in  all  matters  relating  to  said  records.  In 
1833  it  was  enacted,  that  the  clerks  appointed  by  the  several 
county  courts  should  be  clerks  of  the  superior  courts.  This 
law  was  repealed  in  1834,  re-established  in  1835,  again  repealed 
in  1838,  and  again  re-established  in  1842,  and  so  continued  until 
the  abolition  of  the  county  court  in  1855,  when  the  appoints 
ment  of  clerks  and  assistant  clerks  was  vested  in  the  judges  of 
the  superior  court  at  their  annual  meetings.  The  official  term 
is  for  one  year  conmiencing,  since  1856,  on  July  4th. 

In  the  following  list  no  account  is  made  of  clerks  appoints 
for  a  term  or  in  the  absence  of  the  regular  clerk.  • 

September  4,  1711,  Jonathak^  Law,  .        .  .to  1714 

March  23,        1713,  Christopher  Christophers,  .        1729 

March    4,        172f,  Daniel  Edwards,      .         .  .        1756 

December  28,  1756,  George  Pttkin,  .        .  .        1798 

The  lists  of  clerks  in  the  several  counties  from  1798  to  1855 
are  made  up  from  the  Connecticut  Register:  since  1855,  from 
the  official  record. 


CLERKS,  HARTFORD  COUNTY. 

Date  of  Appointm't.  To. 

1798.  George  Pitkin, 

1806.  Thomas  Chester, 

1831.  Jared  Griswold,  Ob.  Nov.  22,  1835 

1835.  Philo  a.  Goodwin. 

1838.  James  H.  Holcomb. 
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Date  of  Appointm't  To. 

1842.  Thomas  H.  Setmouk, 

1843.  LoREN  T.  Pease, 

1844.  Chauncet  Howard, 

1846.  LoREN  T-  Pease, 

1847.  Chauncet  Howard, 

1850.  William  W.  Eaton, 

1851.  Chauncet  Howard, 

1852.  Samuel  F.  Jones, 

1853.  William  W.  Eaton, 

1854.  Wait  N.  Hawlet, 
July  4,  1857.  Chauncet  Howard, 
July  4,  1873.  Charles  W.  Johnson. 


CLERKS,  NEW  HAVEN  COl 

1798. 

Abraham  Bishop, 

1801. 

Dter  White, 

1806. 

John  H.  Ltnde, 

1807. 

Dter  White, 

1821. 

Cornelius  Tuthill, 

1825. 

John  Beach, 

1835. 

Robinson  S.  Hinman, 

1839. 

John  Beach, 

1842. 

Robert  H.  Osborn, 

1844. 

John  S.  Rice, 

1846. 

Rorert  H.  Osborn, 

1847. 

Henrt  J.  Lewis, 

1850. 

Robert  H.  Osborn, 

1854. 

Alfred  H.  Terrt, 

July  4, 

,  1860. 

Arthur  D.  Osborn, 

July  4, 

1882. 

Jonathan  Ingersoll. 

CLERKS,  NEW  LONDON  COUNTY. 

1798.    WiNTHROP  Saltonstall, 
1809.     Charles  Lathrop, 
1831.    James  Stbdman, 
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Date  of  Appointm*t 

To. 

1833. 

John  De  Witt, 

1838. 

James  Stedman, 

1842. 

John  De  Witt, 

1847. 

jAifES  Stedman, 

July  4,  1856. 

William  L.  Brewer, 

July  4,  1863. 

Robert  Coit,  Jr., 

July  4,  1864. 

William  L.  Brewer, 

July  4,  1875. 

Webster  Park, 

July  4,  1881. 

John  C.  Averill, 

CLERKS,  FAIRFIELD  COUNTY. 

1798. 

David  Burr,                    Ob.  Feb. 

18,  1825 

1825. 

Thomas  B.  Osborne, 

1839.- 

Timothy  T.  Merwin, 

1842. 

Thomas  Robinson, 

1843. 

William  H.  Noble, 

1844. 

Thomas  Robinson, 

1846. 

Bryant  Smith, 

1847. 

Thomas  Robinson, 

1850. 

William  H.  Noble, 

1851. 

Thomas  Robinson, 

1852. 

William  H.  Noble, 

1854. 

Amos  S.  Treat, 

July  4,  1859. 

Elisha  S.  Abernethy, 

July  4,  1869. 

Henry  T.  Blake, 

July  4,  1884. 

Samuel  B.  Sumner. 

CLERKS,  WINDHAM    COUNTY. 

1798. 

Samuel  Gray, 

1823. 

David  C.  Bollbs, 

1829. 

Danibl  p.  Tyler, 

1830. 

David  C.  Bolles, 

183i: 

Daniel  P.  Tyler, 

1833. 

Abmin  Bolles, 

1834. 

Daniel  P.  Tyler, 
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Date  of  Appointm*! 

To. 

1835. 

Abmin  Bollks, 

1838. 

Uriel  Fuller, 

1839. 

Daniel  P.  Tyler, 

1842. 

Uriel  Fuller, 

1845. 

Thomas  Gray, 

1846. 

Uriel  Fuller, 

1847. 

Thomas  Gray, 

* 

1849. 

Daniel  P.  Brown, 

1850. 

Uriel  Fuller,    > 

1854. 

Thomas  Gray, 

July  4,  1856. 

Uriel  Fuller, 

July  4,  1872. 

Edward  L.  Cundall,        Ob.  Oct. 

5,  1885 

Oct.  27,  1885. 

Samuel  H.  Seward. 

CLERKS,  LITCHFIELD  COUNTY. 

1798. 

Frederick  Wolcott, 

1836. 

Origen  S.  Seymour, 

1845. 

Gideon  H.  Hollister, 

1846. 

Origen  S.  Seymour, 

1847. 

Gideon  H.  Hollister, 

1850. 

Elisha  Johnson, 

1851. 

Gideon  H.  Hollister, 

1852. 

Frederick  D.  Beeman, 

1854. 

Henry  B.  Graves, 

1855. 

Frederick  D.  Beeman, 

July  4,  1860. 

William  L.  Ransom.  • 

CLERKS,  MIDDLESEX  COUNTr. 

1798. 

John  Fisk, 

1847. 

Elihu  Spencer, 

1853. 

Arthur  B.  Calef, 

July  4,  1859. 

William  W.  McFarland, 

July  4,  1860. 

Arthur  B.  Calef, 

July  4,  1861. 

Waldo  P.  Vinal, 

July  4,  1865. 

Charles  G.  R.  Vinal. 

Digitized  by  CjOOQ IC 


602  APPENDIX. 


Judges  and  Officers  of  the  Superior  Court, 


CLERKS,  TOLLAND  COUNTY. 

Date  of  Appointm*t  To* 

1798.  Ephbaim  Grant,  Jr., 

1814.  Elisha  Stearns, 

1833.  NovATUs  Chapman, 

1834.  Elisha  Strong, 

1835.  Jeremiah  Parish, 

1846.  WiiLLAM  W.  Eaton, 

1847.  Jeremiah  Parish, 

1850.  Asa  Willey, 

1851.  Joseph  Bishop, 

1854.  William  Sumner, 

1855.  Joseph  Bishop, 
July  4,  1876.  Erwin  0.  Dimock. 


KINGS  AND  STATE'S  ATTORNEYS. 

At  the  May  session  of  the  General  Assembly,  1704,  an  act  was 
passed  directing  that  thenceforth  there  should  be  *'in  every 
county  a  sober,  discreet  and  religious  person  appointed  by  the 
county  courts  to  be  Attorney  for  the  Queen,  to  prosecute  and 
implead  in  the  law  all  criminal  offenders,  and  to  do  all  other 
things  necessary  or  convenient  as  an  attorney  to  suppress  vice 
and  immorality.  And  the  said  attorney's  charges  and  encour- 
agement to  be  allowed  out  of  the  treasury  of  the  county."  And 
the  attorneys  for  the  counties  of  Hartford  and  New  Haven  were 
to  prosecute  criminals  in  the  Coui*t  of  Assistants  when  held  in 
their  respective  counties.  This  act  does  not  appear  with  other 
laws  of  the  session  in  the  edition  of  our  statutes  published  in 
1715,  but  it  may  be  found  in  the  printed  Colonial  Records. 

Before  this  time  there  had  been  prosecuting  attorneys  specially 
appointed  by  the  General  Assembly,  as,  for  instance,  William 
Pitkin,  in  October,  1662.  We  find,  previous  to  1700,  Daniel 
Clark  prosecuting  criminals  pro  domino  rege  before  the  Court  of 
Assistants:  perhaps  he  received  his  authority  from  that  court. 
In  1712  the  Governor  and  Council  appointed  John  Reed  of  Fair- 
field Queen's  Attorney,  for  a  certain  purpose,  and  he  seems  to 
have  acted  as  a  kind  of  attorney  general  for  several  years, 
(1711-16,)  and  in  the  other  counties. 

At  the  October  session,  1727,  Willlam  Adams  of  New  Haven, 
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Peter  Pratt  of  New  London,  for  himself  and  for  John  Bissell 
of  Hartford,  Joseph  Fowler  of  Windham,  and  Thomas  Fitch 
of  Faii*field,  presented  a  memorial  to  the  assembly,  in  which 
they  say,  *'  That  we  humbly  conceive  that  we  are  not  holden  or 
obliged  to  espouse  any  pleas  of  the  crown  on  his  majesty's* 
behalf  when  proffered  good  fees  on  the  other  side,  under  suppo- 
sition of  our  being  attorneys  to  his  said  majesty,  until  your 
honors  make  us  such,  and  tell  us  what  is  our  duty,  what  is  our 
power,  and  what  shall  be  our  reward  for  said  service."  No 
action  appears  to  have  been  taken  on  this  memorial. 

In  May,  1730,  an  act  was  passed  relating  to  attorneys,  in 
which,  among  other  things,  it  was  enacted  that  in  each  county 
there  should  be  one  King's  Attorney,  who  should  plead  and 
manage  in  the  county  where  he  was  appointed,  in  all  matters 
proper,  in  bel\alf  of  our  sovereign  lord  the  king ;  which  attor- 
neys should  be  appointed  by  the  respective  county  courts.  The 
attorney  for  the  state  continued  to  be  appointed  by  the  county 
court  until  the  abolition  of  that  coui*t  in  1855.  In  the  Revised 
Statutes  of  1821  we  find  his  official  term  stated  as  two  years, 
which  so  continues,  subject  to  removal.  In  1855  the  power  of 
appointment  was  vested  in  the  judges  of  the  Superior  Court  at 
their  annual  meetings. 

In  the  following  lists  the  names  given  after  1855  are  from  the 
official  records:  from  1785  to  1855  they  have  been  taken  from 
the  Connecticut  Register :  before  1785  they  have  been  taken  from 
court  records  and  other  papers  supposed  to  be  trustworthy.  It 
is  not  pretended  that  the  lists  are  complete ;  doubtless  a  careful 
examination  of  the  records  in  each  county  would  render  them 
more  satisfactory,  though  it  is  not  probable  they  could  be  made 
perfect,  owing  to  the  losses  and  imperfection  of  records. 


KING'S  OR  STATE'S  ATTORNEYS,  HARTFORD  COUNTY. 

Date  of  Appointm't.  To. 

April  3, 1705.  Richard  Edwards,  Ob.  April,  1718 

1719.  Petes  Pratt, 

Feb.,       1727.  John  Bissell, 

June,       1728.  Pbletiah  Mills, 

1730.  Joseph  Gilbert, 
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Date  of  Appointm*t.  To 

Feb.,       1731.  Roger  Wolcott,  Jr., 

June,       1755.  Daxiel  Edwards, 

Nov.,      1756.  Thomas  Seymour,  Ob.  March  18,  1767 

April,       1767.  Thomas  Seymour, 

April.       1777.  Oliver  Ellsworth, 

June,       1785.  Jesse  Boot, 

Nov.,       1789.  John  Trumbull, 

1795.  Thomas  Y.  Seymour, 

1807.  Chauncey  Goodrich, 

Dec,       1807.  Jonathan  Brace,  May,  1809 

1809.  Enoch  Perkins, 

1810.  Chauncey  Goodrich, 

1811.  Enoch  Perkins, 

Aug.,      1818.  Hkzekiah  Huntington,  .      Jan.  1822 

1822.  Isaac  Toucey, 

1835.  Henry  A.  Mitchell, 

1838.  Isaac  Perkins, 

1840.  Thomas  C  Perkins, 

1842.  Isaac  Toucey, 

1844.  Thomas  C.  Perkins, 

1846.  Richard  D.  Hubbard, 

1854.  Horace  Cornwall, 

July    4,  1856.  Richard  D.  Hubbard, 

July    4,  1868.  William  Hamersley. 


KING'S  OR  STATE'S  ATTORNEYS,  NEW  HAVEN 
COUNTY. 

April  5,  1720.     William  Adams  (still  in  office,  1730.) 

ElihuHall,  1744-1759. 

Jared  Ingersoll,  1757-1765. 

James  A.  Hillhouse,  1767-1775. 

Benjamin  Douglass,  Ob.  Dec.  1775 

1776.    Charles  Chauncey, 
1 789 .    Jonathan  Ingersoll, 
1798.     PiERPONT  Edwards, 
]  805 .    Jonathan  Ingersoll, 
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Date  of  Appointing.  To. 

Juae,       1811.  David  Daggett, 

1816.  Nathan  Smiti*, 

1885.  Ralph  I.  Ikgersoll, 

1845.  Dennis  Kihberlet, 

1849.  Charles  A.  Ingersoll, 

1858.  Jonathan  Stoddard, 

1854.  Eleazer  K.  Foster, 

July   4,  1877.  Orville  H.  Platt, 

July   4,  1879.  Tilton  E.  Doolittle. 


KING'S  OR  STATES  ATTORNEYS,  NEW  LONDON 
COUNTY. 

John  Parker,  1706, 

James  Rogers,  1721, 
1727-    Peter  Pratt,  Ob.  Nov.  1730 

Matthew  Griswold,  1755-65, 

Sahuel  Holden  Parsons,  1774, 

Benjabon  Huntington,  1779-89, 
1789.    Joshua  Coit, 
1796.    Asa  Spalding, 
1810.     Calvin  GtOddard, 
1815.    James  Lanman, 
1821.    Jacob  B.  Gurlev, 

1833.      JlRAH  ISHAM, 

1842.  John  T.  Wait, 

1844.  Henry  Strong, 

1846.  John  T.  Watt, 

1854.  Hiram  Willey, 

July  4,  1861.  Daniel  Chadwick, 

July  4,  1875.  Thomas  M.  Waller, 

July  4,  1883.  John  M.  Thayer. 


KING'S  OR  STATE'S  ATTORNEYS,  FAIRFIELD  COUNTY. 

Thomas  Fitch,  1727, 
Robert  Walker,  1756, 


Digitized  by  CjOOQ IC 


606  APPENDIX. 


Judges  and  Officers  of  the  Superior  Ooort. 

Date  of  Appointm't. 

Gold  Selleck  Silliman,  1769-74. 
Jonathan  Sturgbs,  1776. 

To 

Gold  Selleck  Silliman,         Ob.  Joly  21, 

1790. 

1790. 

Andrew  Rowland, 

1801. 

Elisha  Whittlesey, 

1803. 

Lewis  B.  Sturges, 

1808. 

Samuel  B.  Sherwood, 

1818. 

Matthew  B.  Whittleskt, 

1822. 

Simeon  H.  Miner, 

1837. 

David  H.  Belden, 

1841. 

Henry  Ddtton, 

1842. 

George  A.  Davenport, 

1843. 

Silas  H.  Hickock, 

1845. 

Thomas  B.  Bltler, 

1846. 

William  H.  Noble, 

1847. 

Joshua  B.  Ferris, 

1850. 

William  F.  Taylor, 

1851. 

Joshua  B.  Ferris, 

1852. 

William  F.  Taylor, 

1854. 

Joshua  B.  Ferris, 

July  4,  1856. 

Orris  S.  Ferry, 

July  4,  1859. 

Joshua  B.  Ferris, 

July  4,  1862. 

JosiAH  M.  Carter, 

July  4,  1868. 

Nelson  L.  White, 

July  4,  1874. 

James  H.  Olmstead, 

July  4,  1880. 

Samuel  Fessenden. 

KING'S  OR  STATE'S  ATTORNEYS,  WINDHAM  COUNTY. 

1727.    Joseph  Fowler, 

Elisha  Paine,  Jr.,  1733-72, 

Jedediah  Elderkin,  1774-88. 
1788.     Hezekiah  Bissell, 
1790.     Timothy  Larrabee, 
1804.     Jabez  Clark, 
1815.     Sylvanus  Backus, 
1818.     William  Perkins, 
1820.     Andrew  T.  Judson, 
1833.    Chauncky  F.  Cleveland, 
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Date  of  Appoinlm't 

1835. 

1837. 

1838. 

1842. 

1844. 

1846. 

1847. 

1850. 

1851. 

1853. 

1854. 
July  4,  1861. 
July  4,  1866. 
July  4,  1872. 


JoNATH\N  A.  Welch, 
Chauncey  F.  Cleveland, 
Jonathan  A.  Welch, 
George  S.  Catlin, 
Jonathan  A.  Welch, 
Abiel  Converse, 
Jonathan  A.  Welch, 
Abiel  Converse, 
Elisha  Carpenter, 
Frederick  Hovey, 
Klisha  Carpenter, 
Gilbert  W.  Phillips, 
Edward  L.  Cundall, 
John  J.  Penrose. 


Tu 


KING'S  OR  STATE'S  ATTORNEYS,   LITCHFIELD 
COUNTY. 

Samuel  Pettibone,  1756-63, 

Joshua  Whitney, 

Reynold  Marvin, 

Andrew  Adams,  1772-81, 

John  Canfield,  1786, 

Tapping  Reeve,  1788-94, 
1794.     Uriah  Tracy, 
1800.    John  Allen, 

1806.  Nathaniel  Smith, 

1807.  Uriel  Holmes, 
1184.     Elisha  Sterling, 

Sept.,    1820.  Seth  P.  Beers, 

1825.  SAifUEL  Church, 

1833.  Leman  Church, 

1840.  David  C.  Sanford, 

1844.  Leblan  Church, 

1845.  John  H.  Hubbard, 
1847.  Leman  CmjRCH, 
1849.  John  H.  Hubbard, 
1852.  Juuus  B.  Harrison, 
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Date  of  Appointm't  ,  To. 

Sept.,    1854.  GroEON  Hall, 

July  4,  1856.  Charles  F.  Sedgwick, 

July  4,  1874.  James  H.  Huntingtok, 


STATE'S  ATTORNEYS,  MIDDLESEX  COUNTY* 

1785.  AsHER  Miller, 

1794,  Samuel  W.  Dana, 

1800.  Jonathan  Mosely, 

1805.  Stephen  Titus  Hosmer, 

1815.  Matthew  T.  Russell, 

1818.  Major  Andre  Andrews, 

1819.  George  W.  Stanley, 
1827.  Samuel  Ingham, 

1835.  Stillman  K.  Wightman, 

1839.  Eliphalet  A.  Bulkeley, 

1843.  Samuel  Ingham, 

1844.  Charles  C.  Tyler, 
1847.  Charles  Whittlesey, 
1853.  Waldo  P.  Vinal, 

July  4,  1857.  Moses  Culver, 

July  4,  1863.  William  T.  Elmer, 

July  4,  1875.  William  F.  Wilcox, 

July  4,  1884.  Willlam  T.  Elmer, 


STATE'S  ATTORNEYS,  TOLLAND  COUNTY- 

1786.  Sylvester  Gilbert, 

1807.  Jonathan  Barnes, 

1830.  John  Fttch, 

1836.  Rhodolphus  Woodworth, 

1838.  LoREN  P.  Waldo, 

1849.  John  H.  Brockway, 

July  4,  1867.  Dwight  Marcy, 

July  4,  1869.  Benezet  H.  Bill. 
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^  SHERIFFS. 

An  executive  officer  for  the  courts  was  of  course  necessary 
from  the  beginning,  but  he  is  first  mentioned  in  our  records  by 
the  title  of  Marshal,  under  date  of  January  10, 1649-50.  The  earli- 
est law  for  appointing  county  marshals  appears  in  the  revision  of 
our  statutes  printed  in  1673,  and  gave  that  power  to  the  county 
coui-ts. 

During  the  interruption  of  the  colony  government  by  Sir 
Edmund  Andros,  1687-9,  a  sheriff  for  each  of  the  four  coun- 
ties was  appointed  by  the  governor  and  council,  but  on  the 
reassumption  of  the  charter  the  former  order  prevailed. 

At  the  May  session  of  the  Greneral  Court  in  1698,  it  was  ordered 
and  enacted,  that  the  marshal  of  the  colony  should  be  called  the 
High  Sheriff,  and  the  county  marshal  in  like  manner  the  County 
Sheriff.  The  powers  of  the  sheriff  were  enlarged  by  an  act 
passed  in  May,  1724,  and  the  appointment  was  vested  in  the 
governor  and  council.  As,  unfortunately,  considerable  portions 
of  the  council-journal  are  missing,  the  exact  time  of  the  appoint- 
ment to  office  of  a  number  of  sheriffs  cannot  be  given.  In  the 
following  lists,  where  the  month  and  day  are  not  stated,  the  date 
must  be  regarded  as  an  approximation. 

The  constitution  of  1818  provided  for  the  appointment  by  the 
General  Assembly  of  a  sheriff  in  each  county,  to  hold  his  office 
for  three  years,  removable  by  said  Assembly^  By  a  constitu- 
tional amendment  adopted  in  1838,  a  shei*iff  for  each  county  was 
to  be  chosen  by  the  electors  residing  therein,  the  term  remaining 
as  before.  In  consequence  of  this  amendment,  in  May,  1839, 
the  Assembly  removed  from  office  those  sheriffs  who  had  not  been 
elected. 

The  sheriff  of  the  county  within  which  the  legislature  held  its 
session  was  formerly  the  officer  or  messenger  of  the  Upper  House 
or  Senate,  (as  the  constables  of  the  town  were  officers  or  attend- 
ants of  the  House  of  Representatives) ,  and  his  stated  fees  for 
attendance  as  such  still  appear  in  the  General  Statutes  of  1875. 
The  first  instance  of  another  than  the  sheriff  being  chosen  as 
messenger  of  the  senate  was  in  1843,  and  the  sheriff  was  not 
elected  messenger  in  1844, 1853,  1855,  1857,  1858,  1860,  1862, 
nor  since,  although  the  sheriff  of  Hartford  County  was  appointed 
assistant  messenger  in  1865.  The  attendance  of  the  sheriff  on 
Vol.  Liir — 39 
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the  General  Assembly  is  now  limited  to  making  proclamation 
before  the  final  adjournment  of  the  session. 

Formerly,  and  within  the  memory  of  some  now  living,  the 
sheriff,  while  in  the  execution  of  his  official  duty,  wore  a  sword, 
and  at  all  public  processions  he  was  the  marshal. 

On  the  28th  of  November,  1776,  the  governor  and  council 
appointed  Jonathan  Fitch,  Esq.,  of  Westmoreland,  in  the 
county  of  Westmoreland,  to  be  sheriff  of  said  county.  He  held 
that  office  until  by  the  decree  of  Trenton,  December  30th,  1782, 
it  was  decided  that  the  jurisdiction  of  that  territory,  claimed  by 
the  State  of  Connecticut,  of  right  belonged  to  the  State  of 
Pennsvlvania. 


COLONY  MARSHALS  AND  SHERIFFS. 

Date  of  Appointm't.  To 

April  5,  1638.     Thomas  Stanton, 

April  9,  1646.    Jonathan  Gilbert,  vice  Stanton, 

May  11,  1676.     George  Grave,  vice  Gilbert  removed. 

On  the  resumption  of  the  charter  gov- 
ernment after  its  interruption  by  Sir  E. 
Andros,  Grave  was  reappointed  May  9, 
1689,  Ob.  Dec.  3,  1692 

Feb.  21, 169|.     William  WnrnNO, 

May  8,    1701.     Ichabod  Wells,  vice  Whitino,  1708 

No  successor  was  appointed. 


SHERIFFS,  HARTFORD  COUNTY. 

Before  1687,  it  would  seem  that  the  courts  in  Hai*tford  made 
use  of  the  Colony  Marshal,  as  they  had  done  before  the  division 
of  the  colony  into  counties. 

Date  of  Appointm't  To. 

Nov.  2,    1687.     Phineas  Wilson,  appointed  by  Sir  E.  An- 
dros and  Council,  May  9,  1689 

1689.    George  Grave,  Ob.  Dec.  3,  1692 

Dec.  7,     1692.     George  Grave,  jun., 

1693.     William  Whiting, 
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To. 

ICHABOD  Wells,  vice  Whiting, 
Sahcbl  Webster, 

William  Whitino,  vice  Webster,  resigned. 
Joseph  Pitkin, 

Joseph  Backus,  vice  Pitkin,  resigned, 
Samuel  Talcott, 
William  Pitkin. 

Ezekiel  Willlams,  vice  Pitkin,  promoted, 
Stephen  Chester,  vice  Williams,  resigned, 
Noah  A.  Phelps, 
Jeremy  Hoablbt, 
William  Mather,  jon. 

Ansel  Humphrey,   removed  by  Greneral  As- 
sembly May,  1839, 
Gilbert  Allen, 
Chester  Adams, 
Nathan  M.  Waterman, 
Simon  B.  Kendall, 
Lucius  G.  Goodrich, 
Westell  Russell, 
Oliver  D.  Seymour, 
Alva  W.  Spaulding. 


Date  of  Appointm't. 

March  4 

,  169?. 

Sept.  7, 

1708. 

Aug.  1, 

1721. 

June  1. 

1724. 

Sept.  14, 

1726. 

1736. 

1749. 

Feb.  2, 

1767. 

Jan.  19, 

1789. 

June  1, 

1819. 

June  1, 

1828. 

June  1, 

1834. 

June  7, 

1837. 

June  1, 

1839. 

June  1, 

1842. 

June  1, 

1851. 

June  1, 

1854. 

June  1, 

1857. 

June  1, 

1863. 

June  1, 

1875. 

June  1, 

1881. 

MARSHALS   OF  THE   NEW   HAVEN  COLONY  OR 
JURISDICTION. 

Oct.  25,    1639.     Robert  Seeley, 
Nov.  7,     1642.    Thomas  Eimberlet, 

May  28,    1662.     Abraham  Doolittle,  to  the  end  of  that  gov- 
ernment. 


SHERIFFS,  NEW  HAVEN  COUNTY. 

Nov.  iS,  1667.    John  Allino, 

June  9,    1675.    Samuel  Miles,  Ob.  Dec.  24,  1678 

June,       1679.    John  Cooper, 

Nov.  2,    1687.    John  Hudson,  appointed  by  Sir  E.  An- 
dres and  Council,  May  9,  1689 
1689.    Joshua  Hotohkiss, 
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To. 

John  Trowbridge,  also  appointed  by  Gov- 
ernor and  Conncil,  June  1,  1724, 

Moses  Mansfield, 

Jonathan  Fitch, 

John  Brainerd,  vice  FrrcH,  deceased, 

Nathaniel  RossrrER,  vice  Brainerd,  removed, 

Charles  H.  Pond, 

£rastus  Osborn, 

Samuel  Cook,  removed  by  General  Assembly, 
May,  1839, 

Charles  W.  Curtis,  elected  by  the  freemen, 

NORRIS  WiLLCOX, 

Leander  Parmelee, 

David  S.  Fowler, 

Gideon  O.  Hotchkiss, 

Charles  S.  Scott,  vice  Hotchkiss,  deceased. 

John  C.  Byxbee, 

Robert  O.  Gates. 


DAte  of  Appointm't 

Oct.  11, 

1722. 

1729. 

1758. 

October, 

1793. 

Nov.  3, 

1804. 

June  1. 

1819. 

June  1, 

1834. 

June  2, 

1837. 

June  1, 

1839. 

June  1, 

1842. 

June  1, 

1845. 

June  1, 

1857. 

June  1, 

1863. 

Oct.  2, 

1871. 

June  1, 

1875. 

June  1, 

1884. 

SHERIFFS,  NEW  LONDON  COUNTY. 

Sept.  21,  1668.     Thomas  Merrtit, 

Oct.  8^      1674.     Samuel  Starr,  appointed  by  the  General 

Court, 
Sept.  19,  1582.     Stephen  Merrick,  vice  Starr,  resigned, 
Dec.  5.     1683.     Samuel  Starr,  vice  Merrick, 
Nov.  2,    1687.     Richard  Edgecomb,  appointed  by  Sir  E. 

Andros  and  Council,  May  9, 1689 

June  4,     1689.     Samuel  Fosdick, 
Aug.  5,    1690.     John  Plumb,  jnn., 
March  3,  169 J.    William  Halsey  (spelled  Horsey  on  the 

record.), 
Sept.  20,  1698.    John  Prentice,  vice  Halsey,  removed, 
Nov.  24,  1713.     Benjamin  Starr, 
June  1,     1724.     Richard  Christophers,  jun., 

1735.     Daniel  Hubbard, 

1737.     George  Richards, 

1745.     Benjamin  Starr,  Ob.  Aug.  28,  1753 
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Judges  and  Officers  of  the  Sopericur  Court. 

Date  of  Appointm't. 

To. 

1753. 

Chbistophbb  Chbistophers,  Ob.  Oct.  25,  1775 

1776. 

Prosper  Wetmobe, 

Oct.  18, 

1788. 

Jedsdiah  Huntington, 

May  19, 

1789. 

Joshua  Huntington,  vice  Jedediah  Hunt- 
ington, resigned, 

June  1, 

1819. 

Simon  Smith, 

June  1, 

1884. 

David  Baldwin. 

June  4, 

1836. 

Alexander  Stewart,  vice  Baldwin,  re- 
moved, 

June  1, 

1845. 

George  Bliss, 

Sept.  24, 

,  1857, 

Nehemlah  B.  Payne,  appointed  by  Gov- 
ernor, vice  Bliss,  deceased. 

June  1, 

1860. 

Richard  A.  Wheeler, 

June  1, 

1872. 

Orlando  N.  Raymond, 

June  1, 

1878. 

Nathan  D.  Bates, 

June  1, 

1881. 

Frank  Hawkins. 

1674. 

Not.  2, 

1687. 

1689. 

1692. 

1702. 

1711. 

1717. 

June  1, 

1726. 

May  13, 

1727. 

1728. 

1734. 

1763. 

Aug.  15, 

1771. 

1777. 

Oct.  20, 

1806. 

Jane  1, 

1819. 

June  1, 

1831. 

SHERIFFS,  FAIRFIELD  COUNTY. 

Samuel  Morehouse, 

William  Sydenham,  appointed  by  Sir  E. 

Andros  and  Council,  May  9,  1689 

Samuel  Robertson, 
Samuel  Squire, 
Joseph  Phippen, 
Benjamin  Faybrweather, 
Jonathan    Sturgis,    also    appointed    by 

Governor  and  Council,  June  1,  1724 
Andrew  Burr,  vice  Sturgis,  resigned, 
Thomas  Hanford,  vice  Burr,  resigned, 
Ebenbzbr  Dimon, 
Thomas  Hill, 
Hezekiah  Fitch, 

Thaddeus  Burr,  vice  Fitch,  resigned, 
Elijah  Abbll, 
Ebenezer  Dimon, 
Friend  Starr, 
Abraham  D.  Baldwin, 
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To. 

Samuel  Bbajudslbt,  removed  by  Greneral 

Assembly,  May,  1839, 
Starr  Fbrrt,  elected  by  the  freemen, 
Samuel  Raymond, 
Charles  Isaacs, 
Philo  F.  Barnum, 
Philo  W.  Jones, 
Jacob  A.  Van  Zandt, 
Thomas  Sanford, 
Matthew  Bulkelet, 
Edward  A.  Leeds, 
George  W.  Lewis, 
Aaron  Sanford, 
Charles  H.  Crosbt, 
Christian  Swartz. 


Date  of  AppoiDtm't 

June  6, 

1837. 

June  1, 

1839. 

June  1, 

1842. 

June  1, 

1846. 

June  1, 

1851. 

June  1, 

1854. 

June  1, 

1857. 

June  1, 

1860. 

June  1, 

1863. 

June  1, 

1869. 

June  1, 

1875- 

June  1, 

1878. 

June  1, 

1881. 

June  1, 

1884. 

SHERIFFS,  WINDHAM  COUNTY. 

May  27,   1726.    Jabez  Huntington,  Ob.  Sept.  26,  1752 

1752.     Eleazer  Fitch,  vice  Huntington,  de- 
ceased, 

Dec.  27,  1776.    Jabez  Huntington,  vice  Fitch,  removed. 

Ob.  Nov.  24,  1782 

Dec.    2,   1782.    Shubael   Abbe,   vice  Huntington,   de- 
ceased, Ob.  April  16;  1804 

May  15,   1804.     Henry  Webb, 

June  1,     1819.     Edmund  Freeman, 

June  1,     1825.     David  Kbyes, 

June  1,     1831.     Roger  Corr, 

June  1,     1837.     Hezekiah  Olney,  removed    by  General 

Assembly,  May,  1839 

June  1,     1839.    John  Gallup,  3d,  elected  by  the  freemen, 

June  1,     1845.     Septimus  Davison, 

June  1,     1848.    George  Warren, 

June  1,     1854.     Danforth  Child, 

Aug.  14,  1855.    Frederick  P.  Cob,  appointed  by  Gover- 
nor, vice  Child,  deceased, 

June,        1856.     David  Greenslit,  appointed  by  General 
Assembly  to  fill  unexpired  term. 
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Judges  and  Officers  of  the  Superior  Court 


Date  of  Appointm't  To 

June  1,     1868.    Presoott  May, 

Nov.  14,  1870.    Calvin  H.  Davison,  appointed  by  Gr^ver- 

Dor,  vice  Mat,  deceased, 
June,        1871.     Charles  H.  Osgood,  appointed  by  General 

Assembly  to  fill  unexpired  term.   ' 


SHERIFFS,  LITCHFIELD  COUNTY. 

Nov.  U, 

1761. 

Oliver  Wolcott, 

Oct.  30, 

1771. 

Ltnde  Lord,  vice  Wolcott,  resigned. 

July  8, 

1801. 

David  Smifh, 

Oct.  16, 

1801. 

John  R.  Landon,  vice  Smith,  resigned, 

June  1, 

1819. 

Moses  Seymour,  jun., 

June  1, 

1825. 

OziAs  Seymour, 

June  1, 

1834. 

Albert  Sedgwick, 

June, 

1835. 

Charles  A.  Judson,  vice  Sedgwick,  removed 

June  1, 

1838. 

Albert  Sedgwick, 

June  1, 

1854. 

Leverett  W.  Wessells, 

June  1, 

1866. 

Henry  A.  Botsford, 

June  1, 

1869. 

George  H.  Baldwin, 

June  1, 

1878. 

John  D.  Yale, 

June  1, 

1881. 

Charles  J.  Porter, 

June  1, 

1884. 

Henrv  J.  Allen. 

SHERIFFS,  MIDDDLESKX  COUNTY. 

June  3, 

1785. 

William  Walter  Parsons, 

Oct.  22, 

1790. 

Enoch    Parsons,   vice  W.  W.   Parsons,   re 
signed, 

May  29, 

1818. 

John  L.  Lewis,  vice  Parsons,  resigned. 

June  1, 

1827. 

Gideon  Higgins, 

June  1, 

1830. 

Linus  Coe, 

June  1, 

1842. 

Chajiles  Arnold, 

June  1, 

1848. 

Charles  Stevens, 

June  1, 

1851. 

Curtis  Bacon, 

June  1, 

1854. 

Harris  R.  Burr, 

June  1, 

1860. 

Charles  W.  Snow, 

June  1, 

1866. 

John  I.  Hutchinson, 
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To 


Date  of  Appointm*t. 

June  1,     1872.    Abba  Hyde, 

June  1,     1875.     George  N.  Lewis, 

Sept.  3,     1876.     Timothy    Ranney,    appointed    by  Gk)vernor, 

vice  Lewis,  deceased, 
March  22, 1877.    John  I.  Hutchinson,  appointed  by  Greneral 

Assembly  to  fill  unexpired  term  of  Lewis. 

Elected  by  the  freemen  1878. 


SHERIFFS,  TOLLAND  COUNT i!. 

June  8, 

1786. 

Elijah  Chapman, 

Oct.  26, 

1809. 

George  Oliver  Gilbert,  vice  Chapman,  re- 
signed. 

June  8, 

1819. 

Eluah  Johnson, 

June  1, 

1828. 

Hiram  Rider, 

June  8, 

1837. 

Carlos  Chapman,  removed  by  Greneral  Assem- 
bly, May,  1839, 

June  1, 

1839. 

Simon  House,  elected  by  the  freemen, 

June  1, 

1842. 

NovATUs  Chapman, 

June  1, 

1845. 

Solomon  L.  Griggs, 

June  1, 

1851. 

William  T.  Coggswell, 

June  1, 

1854. 

Jasper  H.  Bolton, 

June  1, 

1857. 

William  A.  Foster, 

June  1, 

1863. 

Amos  Pease, 

June  1, 

1869. 

George  M.  Paulk, 

June  1, 

1878. 

Lorenzo  G.  Winter, 

June  1, 

1881. 

William  M.  Corbin, 

June  1, 

1884. 

Orren  C.  West. 
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APPEAL. 
Where  an  appeal  is  authorized  *'  when  the  matter  in  demand  exceeds  the 
sum  of  five  hundred  dollars  stated  in  the  writ,"  a  suit  brought  to  re- 
cov^  possession  of  real  estate  and  five  himdred  dollars  damages  does 
not  become  appealable  by  reason  of  the  value  of  the  demanded 
premises.    Burfce  v.  Grace,  513. 

ATTACHED  PROPERTY  (BOND  FOR.) 
See  Bond  fob  Attached  Pbopebtt. 

ATTACHMENT. 
See  EoBEioir  Attaohueht,  2. 

ATTORNEY  AT  LAW. 
Instructions  by  a  grantor  to  an  attorney  drawing  a  deed  are  not  ordina- 
rily privileged  communications.  If  the  grantor  had  instructed  the  at- 
torney to  make  the  conveyance  to  the  grantee  in  trust,  it  would  be 
competent  for  the  attorney  to  testify  that  such  were  the  instructions. 
Todd  V.  Munson,  580. 

AUDITORS  AND  COMMITTEES. 

1.  The  report  of  a  committee  in  a  suit  for  an  account  ought  not  to  be 
rejected  or  set  aside  if  it  presents  all  the  facts  required  to  enable  the 
court  to  settle  on  an  equitable  basis  the  accounts  between  the  parties. 
Patterson  v.  Kellogg,  88. 

2.  Under  the  rule  of  court,  that  where  a  case,  referred  to  an  auditor  or 
committee,  runs  from  terUi  to  term  by  continuance,  such  auditor  or 
committee  ''will  be  re-appointed  without  a  formal  motion  by  either 
party,  and  the  clerk  may  make  the  necessary  entries  therefor  without 
any  special  order  of  the  court,"  the  omission  of  the  clerk  to  make 
the  entry  on  his  docket  does  not  affect  the  case.  The  re-appointment 
is  made  by  the  law,  and  the  clerk's  omission  is  only  a  clerical  one,  that 
can  be  corrected  at  any  time  afterwards.  Shaler  dk  Hall  Quarry  Co.  v. 
Campbell,  827. 

3.  But  a  re-appointment  is  not  necessary.  The  case  stands  referred  to  such 
auditor  or  committee  until  the  appointment  is  directly  or  impliedly  re- 
voked by  the  court     lb, 

4.  Questions  of  adjournment,  before  auditors  and  committees,  are,  as  in 
courts,  a  matter  of  discretion  ;  and  in  the  absence  of  conduct  that  in- 
dicates corruption  or  fraud,  or  a  prejudice  or  unfairness  that  are 
equivalent  to  fraud,  their  action  in  the  matter  is  final  and  cannot  be 
reviewed.    lb, 

BALLOT. 

See  Election,  1. 
BASTARDY  SUIT. 

1.  A  proceeding  under  the  bastardy  act  (Gen.  Statutes,  p.  469,  sees.  1,  4, 

(617) 
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is  in  form  criminal  but  in  its  nature  civil.    Toxon  of  Naugatuek  r. 
Smith,  528. 

2.  The  justice  of  tlie  peace  before  whom  the  case  is  primarily  brought  can 
only  bind  the  defendant  over  to  the  higher  court,  which  court  can 
acquire  jurisdiction  only  by  this  proceeding.    lb, 

3.  If  a  plea  tn  abatement  is  filed  before  the  justice  there  is  no  appeal  by 
the  defendant  from  an  adverse  decision  upon  it ;  but  the  practice  is  to 
allow  him  to  renew  his  objection  in  the  higher  court    lb, 

4.  The  statute  provides  that  on  a  binding  over  the  justice  shall  commit 
the  defendant  on  his  failure  to  give  bond  for  his  appearance  before  the 
higher  court,  but  this  is  wholly  for  the  security  of  the  plaintiff  and 
the  failure  of  the  justice  to  commit  does  not  invalidate  the  binding 

'  over.    lb. 

5.  In  the  higher  court  the  presence  of  the  defendant  is  not  necessary  to  its 
jurisdiction,  but  the  case  may  be  heard  and  decided  in  his  absence.  lb. 

BILLS. 
See  Notes  akd  Bills. 

BOND  FOR  PROPERTY  ATTACHED. 
An  action  for  the  conversion  of  personal  property  was  brought  four 
months  after  the  conversion  and  the  converted  property  attached 
in  the  suit.  Afterwards  a  statutory  bond  was  substituted  for  the 
attachment,  by  which  the  obligors  boimd  themselves  that,  if  the  de- 
fendant did  not  pay  the  judgment  that  should  be  recovered,  the 
obligors  would  pay  the  value  of  the  property  at  the  time  of  the  attach- 
ment, not  exceeding  the  amoimt  of  the  bond.  Afterwards  a  part  of 
the  property  was  returned  by  the  defendant.  In  the  suit  the  facts 
were  found  by  a  committee,  who  reported  the  value,  at  the  time  of  its 
conversion,  of  the  property  not  returned,  and  the  amount  of  damage 
done  to  Uie  property  returned,  and  judgment  was  rendered  for  those 
sums.  In  a  suit  afterwards  brought  on  the  bond,  to  recover. the  value 
of  the  property  not  returned,  it  was  held  that  the  report  of  the  com- 
mittee in  the  original  suit  was  not  admissible  against  the  obli^rs,  ex- 
cept for  tlie  purpose  of  showing  the  fact  of  the  judgment ;  not  being 
admissible  for  the  purpose  of  showing  the  value  of  the  property  at 
the  time  of  the  attachment — (1st)  because  it  found  the  value  at  the 
time  of  the  conversion  only,  which  was  four  months  before  the  attach- 
ment, and  (2d)  because  the  defendants  were  not  parties  to  that  suit 
and  it  was  therefore  res  inter  alios  acta.    Trubee  v.  Wheeler,  458. 

BURDEN  OF  PROOF. 
See  Eyidencb,  1. 

CEMETERY  ASSOCIATION. 

1.  The  burial  of  the  dead  being  a  necessity,  land  may  be  taken  for  the 
purpose  under  the  authority  of  the  state.  Evergreen  Cemetery  Associ- 
ation V.  BeecJieTf  551. 

2.  And  land  taken  for  such  a  purpose  by  a  corporation  authorized  to  estab- 
lish and  conduct  a  cemetery,  is  taken  for  public  use,  if  all  the  public 
have  a  right  of  burial  there,  even  though  the  expense  may  operate 
practically  to  exclude  some.    lb, 

3.  But  a  corporation  does  not  take  land  for  a  public  use  where  the  public 
have  not,  and  can  not  acquire,  the  right  to  bury  in  it.    lb. 

CHARITABLE  BEQUEST. 
See  Will,  12,  16. 
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CHARGE  TO  JURY. 

See  EviDEircSy  2. 
COMMITTEE  IN  CHANCERY. 

See  AuDiTOBS  Aif  d  Committbbs. 
CONSERVATOR. 

1.  A  conservator  acts  independently  of  his  ward,  and  in  all  his  transac- 
tions is  alone  the  responsible  party.  Neither  a  conservator  nor  a 
gnardian  can  bind  the  ward  or  his  estate  by  his  contracts.  Brovm  v. 
Eggleston,  111. 

2.  Rata  conservator  is  not  liable  for  debts  incurred  by  the  ward  before 
his  appointment  Such  claims  remain  claims  against  the  ward  alone.  16. 

CONTRACT  (CONSTRUCTION  OF.) 

1.  M  owned  two  patents  for  a  mechanical  contrivance  for  steering  prope.- 
lers,  and  the  plaintiff  a  patent  for  a  device  for  the  same  purpose  that  could 
be  used  advantageously  with  that  of  3f,  and  they  agreed  that  the  plain- 
tiff's patent  should  be  assigned  to  if,  who  should  go  to  England  and 
make  an  effort  to  sell  the  three  together,  for  such  price  as  he  should 
think  best,  and  if  they  were  not  sold  within  one  year  that  M  should 
re-assign  the  plaintiff's  patent  to  him,  the  plaintiff  to  be  saved  from  all 
expense  in  the  matter.  If  the  patents  were  sold  3f  was  to  pay  the 
plaintiff  $8,000;  if  either  or  all  should  be  sold  for  more  than  $80,000 
the  plaintiff  was  to  be  paid  ten  per  cent  on  the  excess  above  that  sum 
until  the  sales  reached  $150,000,  when  he  was  to  receive  no  further 
percentage.  The  plaintiff  made  no  warranty  of  the  validity  or  sal- 
ability  of  his  patent,  and  M  required  none.  M  at  once  went  to  Eng- 
land and  made  every  reasonable  effort  to  sell  the  patents  together,  but 
it  was  there  discovered,  what  none  of  the  parties  had  before  suspected, 
that  an  English  patent  older  than  the  plaintiff's,  involving  nearly  the 
same  improvement,  rendered  his  patent  wholely  unsalable.  Jf,  find- 
ing  it  impossible  to  sell  the  three  patents  together,  sold  his  own  patents 
for  about  $4,000  in  cash  and  certain  stock,  of  the  nominal  value  of 
£12,000,  but  which  proved  to  be  of  no  real  value;  and  within  the  time 
limited  by  the  contract  he  tendered  to  the  plaintiff  a  re-assignment  of 
his  patent,  which  the  latter  refused  to  receive.  In  a  suit  on  a  bond 
given  for  the  faithful  performance  of  the  contract  by  3f,  it  was  held 
that  the  plaintiff  was  entitled  to  recover  $8,000,  with  interest  from  the 
time  of  the  sale  of  his  patents  by  3f.    Fowler  v.  Mallory,  420. 

2.  Although  M  had  received  but  about  $4,000  for  his  patents,  the  plaintiff 
was  held  to  be  entitled  to  the  $8,000,  as  being  the  lowest  sum  which  by 
the  contract  he  was  to  receive.    lb, 

CONVICTION. 

1.  A  person  is  "  convicted  "  of  a  crime,  according  to  the  ordinary  use  of 
that  term,  when  he  has  been  found  guilty  by  a  Jury  or  has  pleaded 
guilty,  although  there  has  been  no  sentence  or  Judgment  by  the  court. 
Quintard  v.  KnoecUer,  485. 

2.  And  the  word  is  used  in  this  sense  in  the  act  of  1882  (Session  Laws 
1882,  ch.  107,  part  4,  sec  2),  which  provides  for  a  suit  on  the  bond 
given  by  a  person  licensed  to  sell  liquor,  whenever  such  person  has 
been  convicted  of  a  violation  of  the  statute.    lb. 

COPYRIGHT. 

See  Opiniohs  of  Suprsmb  Coubt,  1,  2, 3. 
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DAMAGES  (HEARING  IN.) 
See  Heabiko  in  Damages. 

DEMURRER. 
Upon  a  hearing  in  damages  upon  a  demurrer  OTermled,  in  a  suit  for  an  in- 
jury by  the  defendant's  negligence,  the  admission  of  the  demurrer  ex- 
hausts itself  in  conclusively  establishing  the  defendant's  liability  for 
some  damages  and  casting  upon  him  the  burden  of  proof  as  to  the  ab- 
sence of  negligence.  He  does  not  go  into  this  inquiry  weighted  with 
the  admission,  and  is  not  under  the  necessity  of  proving  his  case  by 
more  than  a  preponderance  of  evidence.  Crogan  v.  Schiele,  186;  No- 
lan V.  N.  Torkj  N.  Haven  d  Hartford  B,  B.  Co.,  462. 
See  Highway,  8. 

DISCONTINUANCE   OP   PROCEEDINGS   TO   TAKE   PROPERTY 
UNDER  EMINENT  DOMAIN. 
See  Pbopsbty  taken  unbeb  EimnENT  Domain. 

DOMICILE. 

See  Elbctobs,  (Admission  of,)  2. 

DOWER. 
1.  A  setting  out  of  dower  conveys  no  title.    The  right  to  dower  already 
exists  and  rests  upon  the  whole  real  estate.    The  assignment  of  it 
merely  designates  a  particular  portion  to  which  it  shall  be  confined. 
HewitVB  Appeal  from  Probate,  24. 
See  Pbobate  Coubt,  2. 

ELECTION  TO  OFFICE. 
A  city  charter  provided  that  the  common  council  in  joint  convention 
should  appoint  a  prosecuting  attorney,  but  gave  no  direction  as  to  the 
mode  of  appointment,  and  the  convention  had  no  power  of  removal. 
The  convention  met  for  the  purpose  of  making  the  appointment  and 
voted  *'  to  proceed  to  ballot  for  a  prosecuting  attorney."  A  ballot  was 
taken  and  the  relator  had  a  dear  majority  of  all  the  votes  cast  and  of 
the  whole  convention,  and  the  result  was  announced  by  the  presiding 
officer.  A  member  then  offered  a  resolution  declaring  the  relator 
elected.  This  resolution  was  lost  Two  resolutions  were  then  offered, 
one  declaring  the  ballot  taken  void  by  reason  of  errors  in  it  (which  it 
was  found  did  not  exist, )  and  the  other  declaring  the  defendant  **  elected 
and  appointed  prosecuting  attorney; "  both  of  which  resolutions  were 
passed.  Held  that  the  convention  by  its  ballot  had  elected  the  relator, 
that  no  resolution  declaring  him  elected  was  necessary,  and  that  the 
later  resolutions  declaring  the  ballot  void  and  the  defendant  elected 
were  of  no  effect.    State  ex  reL  Coogan  v.  Barbour,  76. 

ELECTORS  (ADMISSION  OF.) 

1.  The  selectmen  and  town  derk  are  by  the  constitution  of  the  state  (art. 
6,  sec  5, )  a  board  of  registration  In  each  town  to  dedde  on  the  qualifica- 
tions and  admission  of  electors  In  such  town.  Held  that  they  are 
quasi  judicial  officers,  and  exempt  from  liability  for  their  action  so 
long  as  they  act  in  good  faith  and  within  their  jurisdiction.  Perry.Y, 
Beynold8,  627. 

2.  A  man  twenty-five  years  of  age,  whose  parents  lived  In  another  state, 
and  who  had  left  his  home  with  them  with  no  intention  of  returning  and 
was  not  aided  by  them  in  his  support,  had  resided  for  more  than  a  year 
in  New  Haven  as  a  student  In  a  theological  school,  a  part  of  the  time 
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teaching  and  preaching  there  and  in  the  vicinity,  and  intending  to 
make  that  the  place  of  liis  residence  nntil  he  had  completed  his  studies 
and  obtained  employment  elsewhere.  Held  to  be  domiciled  in  New 
Haven  and  entitled  to  admission  as  an  elector  there.    lb. 

EQUITY. 
A  court  of  chancery  has  authority  to  protect  remainder  interests  in  prop- 
erty, and  this  authority  is  not  affected  by  the  statute  (Qeu,  Statutes, 
p.  871,  sec  18,)  which  gives  courts  of  probate  power  to  require  security 
in  such  cases.    Security  Company  v.  HardenburgJit  109. 

ERROR. 
While  the  omission  to  demur  to  defects  appearing  on  the  face  of  the 
pleadings  may  be  regarded  as  a  waiver  of  the  objection,  yet  this  court 
reserves  the  right,  in  cases  brought  before  it  for  review,  to  consider 
questions  not  thus  raised,  if  the  objections  are  of  such  a  character  as 
to  nullify  the  proceedings  and  render  the  judgment  liable  to  be  set 
aside  on  a  writ  of  error.    Donaghue  v.  Gaffy^  43. 

ESTATE  IN  SETTLEMENT. 
See  Set-off,  1, 2. 

EVIDENCK 

1.  The  term  "  burden  of  proof  "  is  properly  used  only  with  reference  to 
a  party  who  is  burdened  with  the  necessity  of  t>roving  some  affirma- 
tive fact  essential  to  the  support  of  his  case.  The  burden  of  proof,  in 
this  sense,  never  shifts  from  side  to  side  during  the  trial.  The  neces- 
sity of  supplying  prevailing  evidence  shifts  from  one  side  to  the  other 
as  the  evidence  on  one  side  or  the  other  predominates;  but  this  is  a 
matter  of  sufficiency  of  proof,  not  of  the  burden  of  proof.  Pease  v. 
Cole,  53.  . 

2.  Where  the  questions  of  fact  are  fairly  submitted  to  the  jury  in  regard  to 
a  matter  wholly  within  their  province,  the  court  is  not  bound  to  com- 
ment on  the  bearing  and  weight  of  the  evidence.  Cohen  v.  Peinberton, 
222. 

3.  The  declarations  of  a  party  in  favor  of  his  own  title,  are  not  admis- 
sible except  where  they  are  a  part  of  the  res  gestae,  Saugatuck  Cong, 
Society  V.  East  Saugatuck  Sc?l  District,  478. 

4.  And  the  mere  absence  of  such  declarations  can  not  be  shown  by  the 
adverse  party  against  him.     lb. 

5.  Upon  a  trial  for  an*  assault  on  A  with  intent  to  murder,  in  which  the 
defense  was  that  B  and  not  the  prisoner  made  the  assault,  evidence  of 
threats  of  B  against  A  was  held  inadmissible.    State  v.  Beaudet,  536. 

6.  The  act  of  1885  (Session  Laws  1885,  ch.  102,)  provides  that  evidence  ob-* 
jected  to  shall  not  be  received  subject  to  the  objection,  unless  both 
paities  consent.  Held  not  to  apply  to  evidence  received  provisionally, 
with  reference  to  further  evidence  which  counsel  propose  to  supply. 
Dougherty  v.  Welch,  558. 

7.  On  the  trial  of  an  action  on  the  warranty  of  a  horse,  the  plaintiff,  who 
testified  in  his  own  behalf,  was  asked  on  cross-examination  by  the  de- 
fendant's counsel  how  many  other  purchases  9f  horses  he  had  made  in 
the  last  twenty  years  and  tried  to  set  aside  on  the  ground  that  he  had 
discovered  defects  in  them.  Held  to  be  inadmissible,  as  raising  an 
outside  and  irrelevant  issue.    Bussell  v.  Cruttenden,  564. 

8.  And  held  not  admissible  as  going  to  show  that  the  plaintiff  was  not 
an  expert  on  the  subject  of  the  diseases  and  vices  of  horses.    lb. 
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9.  Nor  for  the  purpose  of  showing  that  the  plaintiff  was  given  to  imag- 
ining that  horses  he  had  purchased  had  defects  This  fact,  if  estab- 
lished, would  not  tend  to  show  that  the  particular  horse  that  was  the 
subject  of  the  present  controversy  was  free  from  defects.    lb. 

See  BoiTD  fob  Attached  Propbrtt,  1 ;  Demurrer,  1. 
EXECUTORS  AND  ADMINISTRATORS. 

1.  The  act  of  1882  (Session  Laws  1882,  p.  146),  provides  that  whenever 
any  person  shall  have  a  legal  claim  against  any  executor,  adminis- 
trator, guardian  or  trustee,  for  moneys  paid  or  services  rendered  for 
the  estate  in  the  hands  of  such  executor,  Ac,  which  ought  equitably 
to  be  paid  from  such  estate,  the  amount  may  be  recovered  in  an  action 
against  such  executor,  Ac,  the  judgment  to  be  paid  wholly  out  of 
such  estate.    Certain  expenses  were  incurred  by  the  plaintiff  in  a  con- 

,  test  over  two  wills  of  a  decedent  that  were  presented  for  probate,  both 
of  which  were  disallowed,  and  administrators  appointed  on  the  estate. 
Held  that  the  expenses  thus  incurred  did  not  constitute  a  legal  claim 
against  the  estate  and  therefore  did  not  fall  within  the  statute.  Brown 
V.  Eggleatorif  110. 

2.  And  held  that  it  made  no  difference  that  the  expenses  were  incurred 
at  the  request  of  a  person  who  was  afterwards  appointed  one  of  the 
administrators,  and  who  after  appointment  promised  to  pay  theoL  Ih. 

3.  And  that  it  would  have  made  no  difference  if  the  request  bad  been 
made  after  the  appointment,  as  the  estate  would  not  be  liable  under 
the  statute  unless  the  expenses  were  incurred  for  the  estate  and  were 
such  as  opght  equitably  to  be  paid  out  of  the  estate.    lb. 

4.  The  only  remedy  in  that  case  would  have  been  against  the  adminis- 
trator at  whose  request  the  expenses  had  been  incurred,  who  would  be 
personally  liable  on  general  principles.    lb, 

5.  The  statute  was  not  intended  to  affect  the  relation  of  an  executor  or 
administrator  to  the  party  rendering  services  or  paying  money  for  the 
estate,  but  only  to  give  the  latter  a  right  of  action  against  the  estate  as 
a  cumulative  remedy.    lb, 

6.  Expenses  incurred  by  an  administrator  before  his  appointment  can  be 
allowed  by  the  probate  court,  where  they  are  reasonable  and  have  been 
incurred  in  behalf  of  the  estate.    lb, 

7.  Where  an  administrator  sues  upon  a  claim  that  has  accrued  in  his  favor 
after  the  death  of  the  intestate,  the  designation  of  himself  in  the  writ 
as  administrator  is  mere  description,  and  not  necessary.  The  claim , 
though  due  to  him  in  his  official  character,  is  yet  one  that  never  existed 
in  favor  of  the  intestate,  and  so  is  not  held  by  him  in  his  representa- 
tive character.    Harris  v.  Taylor,  500. 

See  Set-off,  1,  2. 
FALSE  REPRESENTATIONS. 

1.  The  plaintiff  alleged  in  his  complaint  that  as  a  sub-contractor  in  the 
construction  of  a  building  for  the  defendant,  he  had  an  inchoate  lien  on 
the  property  for  his  claim  and  was  about  to  take  proceedings  to  per- 
fect it,  when  the  defendant,  for  the  purpose  of  preventing  his  doing  so, 
falsely  represented  to  him  that  she  had  paid  the  original  contractor  in 
full  and  Uiat  nothing  was  due  him;  and  that  the  plaintiff,  believing  the 
representation,  did  not  perfect  his  lien  and  thereby  lost  it;  claiming 
damages  for  the  false  representation.    Held,  on  a  demurrer  to  the 
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complaint,  that  it  presented  a  good  cause  of  action.  Alexander  v. 
Churchf  661. 
2.  And  held  not  to  affect  the  case  that  it  did  not  appear  that  the  original 
contractor  was  irresponsible,  nor  that  a  demand  had  been  made  on  him 
for  payment.  The  plaintiff  was  entitled  to  his  lien  as  security  without 
reference  to  his  remedy  against  the  original  contractor.  lb, 
FOREIGN  ATTACHMENT. 

1.  The  defendants,  residing  in  the  state  of  Indiana  and  owning  stock  in  a 
bank  located  there,  lodged  a  certificate  of  the  stock,  with  a  blank  power 
to  sell  and  transfer  it,  with  a  corporation  in  this  state  as  collateral 
security  for  a  loan,  its  yalue  being  considerably  in  excess  of  the  loan. 
Held  that  their  equitable  interest  in  the  stock  could  not  be  reached  by 
the  process  of  foreign  attachment  in  this  state.  Winslow  ▼.  Fletcher, 
890. 

2.  And  that  the  stock  could  not  be  reached  by  ordinary  attachment  here. 
lb, 

3.  A  debt  owed  by  a  school  district  may  be  taken  by  foreign  attachment. 
Seymour  v.  Orcr-J?fccr  School  IHstrictf  502. 

4.  A  school  teacher's  salary  was  $1,200  a  year,  but  there  was  no  express 
contract  as  to  the  time  of  payment.  It  was  found  however  that  it 
was  the  understanding  of  the  parties  that  it  should  be  paid  in  ten 
monthly  payments  of  $120  each,  at  the  close  of  each  month  of  the 
school  year  of  ten  months,  and  that  such  had  been  the  practice.  Held 
that  the  salary  was  thus  apportionable  ;  also  that  when  the  last  school 
day  of  a  month  had  passed,  the  salary  for  the  month  was  earned,  and 
could  be  taken  by  foreign  attachment,  although  the  month  had  not 
expired.    lb. 

FRAUD. 

1.  Where  a  person  stands  in  a  relation  of  special  confidence  towards  an- 
other and  has  with  him  some  transaction  from  which  he  derives  benefit, 
such  transaction  will  not  be  sustained  in  equity  unless  it  was  fair  in 
itself  and  its  nature  and  effect  fully  understood.  Nichols  v.  McCarthy ^ 
299. 

2.  And  the  burden  of  proof  is  o;i  the  person  claiming  the  benefit  of  the 
transaction  to  show  these  facts.    Jb. 

3.  Where  a  debtor  understandingly  and  deliberately  conveys  away  his 
property  to  hinder  or  defraud  his  creditors,  a  court  of  equity  will  not 
lend  him  its  aid  to  recover  it  back.    lb, 

4.  But  whether  a  party  guilty  of  an  independent  fraud  in  receiving  or  re- 
taining property  upon  such  a  conveyance  should  be  allowed  to  avail 
himself  of  the  fact  that  the  conveyance  to  him  was  made  to  defraud 
creditors,  as  a  defense  against  a  suit  to  recover  the  property  back : 
Qu<Bre.  The  court  inclined  to  the  opinion  that  such  a  qualification 
of  the  rule  would  be  reasonable.    lb, 

5.  Where  an  old  man,  in  feeble  health,  and  in  great  agitation  of  mind 
over  a  suit  threatened  by  his  wife,  with  whom  he  had  a  controversy, 
and  over  her  incurring  debts  in  his  name,  and  in  fear  that  he  was  go- 
ing to  lose  his  property,  conveyed  away  his  property,  but  it  was  not 
found  that  he  did  so  to  evade  the  claims  of  his  wife  and  creditors,  it 
was  held  that  his  act  was  not  to  be  regarded  as  done  with  such  an  in- 
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tent  to  evade  his  debts  that  a  court  of  equity  ought  to  refuse  its  aid 
to  recover  the  property  back.   lb. 
FRAUDS  (STATUTE  OF). 

See  Statute  of  Fbauds. 
FRAUDULENT  CJONVEYANCE. 

See  Fbaud,  3,  4,  6. 
GUARANTEE. 

See  Notes  and  Bills,  2,  8. 
HEARING  IN  DAMAGES. 

See  Demurbbb,  1 ;  Highway,  8  ;  Juby  Tbial,  1. 
HIGHWAY. 

1.  In  an  action  against  a  city  for  an  injury  from  a  defective  sidewalk, 
the  question  was  where  the  line  of  the  street  ran  along  an  open  space 
in  front  of  a  store.  The  street  liad  been  an  ancient  town  highway, 
but  had  never  been  formally  laid  out,  so  far  as  the  records  showed. 
Held  that  the  line  of  the  street  as  marked  by  a  line  of  occupancy  of 
the  land  above  and  below  the  place  in  question,  might  be  shown,  as 
evidence  of  the  line  at  the  place  in  question.  Seeley  v.  City  cf  Bridge- 
porU  1. 

2.  And  held  tliat  the  evidence  need  not  be  limited  to  the  next  occupancy 
on  each  side,  but  that  evidence  of  the  line  of  occupancy  still  further 
off,  though  of  less  weight,  was  yet  admissible ;  there  being  a  pre- 
sumption that  if  the  street  luid  been  formally  laid  out  it  would  have 
been  laid  out  along  continuous  lines,  and  that  if  it  became  a  street  by 
dedication  and  public  use,  such  dedication  and  use  were  presumably 
along  such  continuous  lines.    lb, 

3.  Where  the  owner  of  a  building  near  a  street  line  throws  open  the  in- 
tervening space  to  public  use,  and  by  paving  it  like  the  adjacent  side- 
walk invites  the  public  to  use  it  as  a  part  of  the  sidewalk,  he  is  bound 
to  keep  the  space  so  offered  for  public  use  free  from  dangers.  Crogan 
V.  Schiele,  186. 

4.  Where  a  cause  of  danger  to  public  travel  exists  on  private  land  ad- 
joining a  public  highway,  the  liability  of  the  owner  of  the  land  for  an 
injury  from  it  depends  on  its  dangerous  character  with  reference  to 
public  travel  rather  than  its  exact  location.    lb. 

5.  The  question  whether  it  endangers  public  travel  is,  as  a  general  rule, 
one  of  fact  and  not  of  law.    lb, 

6.  The  act  of  1883  (Sessions  Laws  1883,  p.  283)  provides  that  the  notice 
to  be  given  to  the  selectmen  of  a  town  by  any  person  injured  by  means 
of  a  defect  in  a  highway,  shall  state  the  nature  of  the  injury.  A  notice 
of  an  injury  to  a  horse,  carriage  and  harness,  stated  it  as  follows:  ''  Said 
horse  was  injiu*ed  in  the  left  leg  and  knee  joint  and  otherwise  bruised 
and  injured ;  said  carriage  was  injured  by  breaking  the  right  shaft  and 
being  wrenched  and  sprung;  and  said  liamess  was  much  broken.''  Held 
to  be  sufficient.    Brown  v.  Town  qf  Soutftburp^  212. 

7.  The  act  requires  the  place  of  the  injury  to  be  stated  in  the  notice.  The 
place  was  described  as  *'  a  defective  sluice  across  the  highway  between 
the  dwelling  house  of  E.  B.  and  the  .7.  J7.  place,  so  called.''  There 
were  between  those  points  three  sluice  ways,  within  twenty-five  rods, 
of  which  the  middle  one  only  was  defective.  Held  that  the  notice  was 
sufficient.    lb. 
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8.  The  plaintiff  alleged  the  notice  in  his  complaint,  and  the  defendant  de- 
mnrrod  and  the  case  was  heard  in  damages.  Held  not  necessary  for  the 
plaintiff  to  prove  the  notice.  Whether  the  defendant  could  have  shown 
the  want  of  notice  in  fact  for  the  purpose  of  affecting  the  question  of 
damages :    QucBre.    lb. 

9.  An  alteration  of  a  public  street  in  a  borough  was  laid  out  by  the  au- 
thorities of  the  borough,  and  an  appeal  was  taken  by  one  of  the  land 
owners  for  a  re-assessment  of  his  damages.  While  this  appeal  was  pend- 
ing the  borough  voted  to  accept  the  lay-out  of  the  alteration.  Held  that 
its  action  was  not  invalidated  by  the  pendency  of  the  appeal,  and  that 
by  its  acceptance  the  alteration  became  legally  established.  Mesaer  v. 
Wildman,  494. 

See  Nkguoencb,  1,  2,  8. 
HUSBAND  AND  WIFE. 
A  husband,  without  the  knowledge  of  his  wife,  submitted  to  arbitration 
a  question  as  to  a  boundary  line  of  her  land.    Held  that  she  could  not 
be  affected  by  the  award.    Benedict  v.  Pearce,  496. 
INHABITANT. 

See  Skttlembnt. 
INTOXICATING  LIQUORS. 
The  act  of  1882  (Session  Laws  of  1882,  p.  186),  provides  that  if  any  licensed 
person  *'  shall  sell  or  deliver  any  intoxicating  liquor  to  a  minor,''  he 
shall  be  fined,  &c.     Held  that  a  delivery  to  a  minor  sent  by  his  father 
to  purchase  liquor  for  hira,  did  not  come  within  the  act.    State  v. 
McMahan,  407.    . 
See  ComncTiON,  2. 
JUDGE. 

1.  The  act  of  1885  (Session  Laws  of  1885,  ch.  7,)  which  authorizes  a  judge, 
after  his  term  of  office  has  expired,  to  make  a  finding  of  facts  In  an  ap- 
pealed case  that  had  been  heard  and  determined  by  him,  is  valid. 
Johnson  V.  Biggins,  236. 

2.  Whether  he  would  not  h«ve  had  the  power  without  that  statute,  imder 
the  act  of  1882  (Session  Laws  of  1882,  ch.  50,)  which  gives  parties  the 
right  to  appeal  and  makes  such  a  finding  necessary  on  the  appeal  :— 
Qucere.    lb, 

JURISDICTION.^ 
The  District  Court  of  Waterbury  in  New  Haven  County  has  by  statute 
jurisdiction  in  all  cases  in  law  and  equity  in  which  either  party  resides 
in  certain  of  the  neighboring  towns  in  Litchfield  County.    Held  that 
the  jurisdiction  of  the  court  extended  to  actions  to  recover  possession 
of  lands  in  such  towns.    Burke  v.  Grace,  513. 
JURY  TRIAL. 
Under  the  provision  of  the  state  constitution  that  **  the  right  of  trial  by 
jury  shall  remain  inviolate,"  it  is  not  necessary  that  a  hearing  in  dam- 
ages upon  a  default  in  an  action  for  a  tort  should  be  before  a  jury, 
the  practice  of  assessing  such  damages  by  the  court  having  been  long 
established  at  the  time  of  the  adoption  of  the  constitution.    Seeley  v. 
City  of  Bridgeport i  1. 
LAPSED  LEGACY. 

See  Will,  11. 
LEGACY. 
See  Will  Vou  LIII— 40 
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LIBEL. 

1.  Tfae  defendant  published  of  the  plaintiffs,  who  were  a  firm  of  who1e< 
sale  liquor  dealers,  the  following:— "To  the  Liquor  Dealers  of  Hart- 
ford :  In  order  that  you  may  be  on  your  guard  against  the  base  treach- 
ery of  a  concern  you  may  be  doing  business  with,  I  desire  to  state  a  few 
facts  in  regard  to  my  experience  with  this  firm.  I  refer  to  Donaghue 
Brothers,  consisting  of  William  and  Edward  Donaghue.  I  have  been 
in  the  habit  of  buying  nearly  all  my  goods  of  them,  but  because  I 
quit  buying  of  them,  they  went  to  the  savings  bank,  of  whom  I  rentod 
my  place,  and  offered  ten  dollars  more  a  month  tlian  I  was  paying, 

•  and,  after  getting  their  lease,  served  a  notice  on  me  to  immediately 
vacate.  The  firm  Is  not  worthy  of  our  support,  being  guilty  of  foul 
and  unfair  dealings  to  get  sqtiare,  as  they  say,  with  one  who  exercises 
the  right  to  trade  where  he  likes,  and  I  sincerely  believe  they  deserve 
that  kind  of  warfare  known  as  '  boycotting,'  and  request  those  who 
believe  in  the  fair  thing  as  between  man  and  man,  to  give  their  sup- 
port to  some  other  house.  For  further  particulars  call  on  the  under- 
signed. J.  H.  Gaffy."  In  an  action  for  a  libel  in  this  publication,  in 
wliich  the  damage  alleged  was  to  the  joint  business  of  the  plaintiffs, 
it  was  held — 1.  That  evidence  of  the  mental  suffering  of  the  individual 
plaintiffs  was  not  admissible.  2.  That  if  the  libel  could  be  construed 
as  against  the  separate  individuals  of  the  firm,  and  the  complaint  had 
so  charged,  a  joint  suit  could  not  have  been  maintained^  3.  That  the 
words  were  not  actionable  per  se,  4.  That  the  smallness  of  the  dam- 
ages recovered  in  the  court  below  was  not  a  reason  for  not  granting  a 
new  trial  to  the  defendant,  because  all  the  damages  allowed  by  the 
jury  appeared  to  have  been  for  mental  sufferings  so  that  the  trial  re- 
sulted in  a  judgment  wholly  erroneous.    Donaghue  v.  Gaffyy  43^ 

2.  In  a  suit  for  a  libel  the  truth  of  the  matter  published  must  be  specially 
set  up  in  the  defense,  if  the  defendant  wishes  to  take  advantage  of  it, 
either  for  justification  or  mitigation  of  damages.    lb. 

3.  And  it  makes  no  difference  that  the  matter  published  is  not  a  libel 
per  Bey  so  long  as  it  shows  on  its  face  personal  animosity  equivalent  to 
actual  malice.    Ih, 

4.  This  has  been  the  long  established  rule,  and  there  «is  nothing  In  the 
Practice  Act  to  change  it.    lb, 

LIEN. 
Money  borrowed  by  an  association  for  constructing  a  park  held  not  to  be 
a  special  fund  on  which  the  parties  who  had  furnished  labor  and 
material  for  the  park  had  a  lien,  although  the  association  had  no 
other  property,  and  had  since  gone  into  insolvency ;  no  such  lien  hav- 
ing been  agreed  upon,  and  the  money  having  been  used  in  good  faith 
in  paying  the  note  given  for  the  loan.    Myer9  v.  «/acgue«,  517. 
See  Falsb  Repbbsentation,  1,  2. 
LIMITATIONS  (STATUTE  OF.) 

See  Money  Paid,  2. 
MARRIED  WOMAN. 

See  Husband  and  Wife. 
MISTAKE  (MUTUAL.) 
The  plaintiff  sold  the  defendant  a  cow,  for  which  he  was  to  pay  one  hun- 
dred dollars  if  she  was  with  calf  and  forty  dollars  if  she  was  not.   Six 
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months  later  both  parties  concluded  that  she  was  not  with  calf,  and  in 
settling  another  matter  in  which  the  plaintiflF  was  to  pay  the  defendant 
fifty  dollars,  he  turned  in  the  cow  at  forty  dollars  and  paid  ten  dollars 
in  cash.  Afterwards  the  cow  proved  to  have  been  with  calf  at  the 
time  of  the  sale.  Held  that  the  plaintiff  was  entitled  to  recover  the 
remaining  sixty  dollars  for  her.  Newell  v.  Smith,  72. 
MONEY  PAID  UPON  REQUEST. 

1.  The  plaintiff,  as  conservator,  borrowed  $600  of  71,  to  use  for  the  benefit 
of  the  ward,  and  mortgaged  the  real  estate  of  the  ward  to  T.  as  security. 
The  ward  afterwards  died,  and  his  heirs  sold  the  land  to  the  defendant 
for  $1,000,  of  which  he  paid  $400  in  cash,  and  agreed  to  pay  the  re- 
inaining  $600  by  paying  the  debt  of  that  amount  to  T,  The  defendant 
paid  the  interest  on  the  debt  to  T.  annually  for  five  years,  when  it  was 
discovered  that  the  mortgage  was  invalid,  and  he  refused  to  make 
further  payment  on  the  debt,  and  the  plaintiff,  as  maker  of  the  mort- 
gage note,  was  compelletl  to  pay  it.  The  heirs,  grantors  of  the  defend- 
ant, then  assigned  to  the  plaintiff  their  claim  on  the  defendant  for  the 
$600  of  the  purchase  money  not  paid.  Held  that  the  debt  to  T  had 
become  the  defendant's  debt,  and  that  when  the  plaintiff,  as  maker  of 
the  note,  was  compelled  to  pay  it,  he  was  in  law  paying  money  for  the 
defendant's  benefit  at  his  request.  Also  that  the  heirs  had  a  valid 
claim  on  the  defendant  for  the  amount  as  so  much  of  the  piux:hase 
money  unpaid,  and  that  the  plaintiff  could  recover  it  as  their  assignee. 
Tattle  V.  Armatead,  175. 

2.  More  than  six  years  had  elapsed,  after  the  agreement  of  the  defendant  to 
pay  the  mortgage  note,  before  the  bringing  of  the  suit.  Held  that  his 
payment  of  interest  on  the  note  prevented  the  running  of  the  statute 
of  limitations  against  the  claim.    lb, 

MORTGAGE. 

A  promise  to  pay  a  mortgage  is  a  promise  to  pay  the  mortgage  debt 
Tuttle  V.  Armatead,  176. 

See  Railboad  Company,  3  to  8. 
NEGLIGENCE. 

1.  The  defendant  owned  a  factory  set  back  ten  feet  from  the  line  of  a  city 
street,  and  running  along  the  street  eighty-eight  feet,  with  the  space  in 
front  paved  like  the  ad joinmg  sidewalk  and  of  the  same  grade.  In 
front  of  the  factory  was  a  porch  extending  a  little  way  towards  the 
street,  with  a  door  in  it,  used  as  the  main  entrance,  and  by  the  side  of 
the  porch  a  depressed  area  extending  along  the  building,  about  ten  feet 
long,  three  feet  wide  and  five  deep,  with  no  railing  to  protect  persons 
from  falling  in.  The  plaintiff  on  a  lawful  errand  undertook  to  go  in 
the  evening  from  the  street  to  the  porch,  and,  without  want  of  care, 
fell  into  the  open  area  and  was  injured.  Held  that  the  defendant  was 
liable.     Crogan  v.  Schiele,  186. 

2.  Where  a  person  has  so  made  the  way  leading  to  a  building  on  his  prem- 
ises as  to  invite  people  to  pass  along  the  way  to  such  building,  he  is 
bound  to  keep  the  way  clear  of  dangers.    lb. 

3.  And  it  is  not  necessary  in  such  a  case  that  the  person  using  the  way 
should  be  a  traveler  on  the  highway.    lb. 

4.  The  question  of  negligence  is  a  mixed  question  of  law  and  fact.  Where 
the  court  requires  of  a  defendant  some  act  which  the  law  did  not 
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require,  it  is  an  error  of  law  and  can  be  reviewed.  Where  the  court 
finds  that  the  defendant  failed  to  do  some  required  act,  it  is  a  finding 
of  fact  and  cannot  be  reviewed.  Nolan  v.  N.  York,  N,  Hatf.  <ft  Hart- 
ford R.  JR.  Co.,  461. 

5.  Combined  facts  do  not  make  a  case  of  negligence  where  each  fact  by 
itself  Moes  not  Involve  a  neglect  of  duty.    lb, ' 

6.  The  care  which  a  plaintiff  must  have  exercised  to  be  free  from  the  im- 
putation of  contributory  negligence,  is  reasonable  care,  which  is  that 
degree  of  care  which  may  reasonably  be  expected  from  a  person  in  his 
situation.    lb. 

See  Demubreb,  1;  Highway,  4,  5. 
NEW  TRIAL. 

1.  Where  in  assessing  the  damages  the  court  below  found  the  actual  dam- 
age to  be  $161,  and  included  in  the  judgment  $10.59  as  interest  on  that 
sum  to  the  date  of  the  judgment,  it  was  held  that  whether  the  interest 
was  properly  included  or  not,  the  sum  was  too  small  to  justify  the 
granting  of  a  new  trial  for  the  error*  Brown  v.  Town  cf  Southbury,  212. 

2.  Upon  the  trial  of  an  action  of  ejectment  it  had  been  an  important  ques- 
tion affecting  the  title  whether  the  father  and  mother  of  the  plaintiff 
had  ever  been  married,  and  the  plaintiff  had  introduced  a  certificate  of 
their  marriage  purporting  to  be  signed  by  a  certain  magistrate  since 
deceased,  and  by  E  and  another  as  witnesses.  The  defendant  also  in- 
troduced witnesses  who  testified  that  in  their  opinions  the  certificate 
was  not  that  of  the  magistrate;  but  the  jury  had  rendered  a  verdict  for 
the  plaintiff.  The  defendant  brought  a  suit  for  a  new  trial  on  the 
groimd  of  newly  discovered  evidence,  alleging  that  he  had  found 
several  witnesses  who  would  testify  that  E  was  in  Louisiana  at  the 
time  the  certificate  was  dated,  and  several  others  who  would  testify 
that  one  X,  at  the  request  of  the  plaintiff's  father,  wrote  the  certificate 
and  signed  the  name  of  the  magistrate  to  it.  Held  that,  while  it  is  a 
general  rule  that  a  new  trial  will  not  be  granted  for  newly  discovered 
evidence  that  is  merely  cumulative,  yet  such  direct  evidence  of  the 
forgery  was  something  so  unusual  that  the  defendant  could  not  have 
been  expected  to  Inquire  after  it,  while  it  was  so  apart  from  the  ordin- 
ary mode  of  proving  a  forgery  that  it  could  not  properly  be  regarded 
as  merely  cumulative.    Knowles  v.  Northrop,  360. 

3.  And  the  discrediting  of  the  certificate  by  proof  of  the  absence  of  E, 
whose  name  was  appended  as  one  of  the  witnesses,  was  regarded  as 
standing  upon  the  same  ground.    lb, 

KOTES  AND  BILLS. 

1.  A  negotiable  note  payable  in  six  months  and  indorsed  by  the  payees 
was  delivered  by  the  latter  to  a  savings  bank  as  collateral  security  for 
a  loan  previously  made,  with  the  following  indorsement  upon  it, 
signed  by  the  indorsers:— **  We  hereby  acknowledge  the  receipt  of 
notice  of  protest  on  the  within  note."  Held  that  the  word  "  protest " 
included  all  acts  necessary  to  hold  indorsers,  and  that  the  legal  effect 
of  the  acknowledgment  was  to  release  the  bank  from  all  obligation  to 
make  demand  of  payment  or  give  notice  of  non-payment.  City  Savings 
Bank  v.  Hopson,  463. 

2.  Another  note  delivered  to  the  savings  bank  at  the  same  time  and  for  the 
same  purpose,  was  on  demand  and  indorsed  as  follows  :—'*  For  value 
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received  we  guarantee  the  within  note  till  paid."    Held   to  he  an 
absolute  and  unqualified  contract  of  the  signers  of  the  guarantee,  to 
pay  the  note  if  the  maker  did  not,  without  demand  on  the  maker  or 
notice  of  non-payment    lb. 
8.  The  maker  of  the  note,  a  manufacturing  corporation  of  which  the  in- 
dorsers  and  guarantors  were  stockholders,  was  solvent  at  the  time  the 
notes  were  given,  and  remained  so  for  a  year  and  a  half  from  that 
time,  but  then  became  insolvent  and  so  remained.    The  savings  bank 
had  taken  no  legal  steps  for  the  collection  of  the  notes,  and  the  other 
parUes  had  not  requested  it  to  do  so,  or  taken  any  measures  them> 
selves  for  their  collection.    Held  that  the  savings  bank  was  not  to  be 
chai*ged  with  the  loss.    lb. 
OPINIONS  OP  SUPREME  COURT  (PUBLICATION  OP.) 

1.  The  act  of  1882  (Session  Laws  1882,  p:  187)  provides  that  the  reports 
of  the  decisions  of  the  Supreme  Coiul  of  the  state  shall  thereafter  **  be 
published  by  the  state,  under  the  supervision  of  the  comptroller,  who 
shall  cause  the  volumes  to  be  stereotyped,  and  copyrighted  in  the  name 
of  the  secretary  of  the  state.*'  The  comptroller  made  a  contract  with 
Banks  A  Brothers  for  the  printing  and  selling  by  them  at  a  price 
named  of  the  next  five  volumes,  the  contract  providing  that  they 
should  take  out  a  copyright  on  each  volume  in  the  name  of  the  secre- 
tary for  the  benefit  of  the  state,  and  that  the  volumes  shouM  be  stereo- 
t3rped,  the  plates  to  belong  to  the  state  and  Banks  &  Brothers  to  have 
the  exclusive  right  to  print  from  them.  Before  the  contract  had  ex- 
pired certain  publishers  of  weekly  law  magazines  applied  to  the  court 
for  an  order  that  the  reporter  should  furnish  them  copies  of  all 
opinions  as  they  were  filed  with  him,  on  their  request  and  payment 
therefor,  for  immediate  publication  in  their  magazines.  Motion  denied, 
on  the'  ground  that  it  would  be  a  violation  of  the  rights  of  Banks  & 
Brothers  under  their  contract.    Ghuld  v.  Banks,  415. 

2.  The  judges  and  the  reporter  being  paid  by  the  state,  the  product  of  their 
mental  labor  is  the  property  of  the  state,  and  the  state  has  power  to 
take  for  itself  a  copyright  of  it,  and  it  is  for  the  state  to  say  when  and 
in  what  manner  the  decisions  of  the  court  shall  be  published.    lb. 

3.  The  taking  of  the  copyright  does  not  offend  the  rule  that  judicial  pro- 
ceedings shall  be  public.  The  courts  and  their  records  are  open  to  all. 
The  reasons  given  by  the  judges  for  their  determination  in  a  particular 
case  constitute  no  part  of  the  record  therein  ;  and  these  are  accessible 
to  all  who  desire  to  use  them  in  the  enforcement  of  their  rights.    lb. 

PARTNERSHIP. 

1.  In  the  case  of  non-trading  partnerships  the  individual  partners  have 
not  the  same  implied  authority  as  in  commercial  partnerships  to  bind 
the  firm  by  notes  executed  in  the  name  of  the  firm.    Peasey.  Coley  53. 

2.  In  such  a  case  the  presumption  of  want  of  authority  may  be  over- 
come by  proof  of  express  authority  or  of  such  a  state  of  facts  as  justly 

.implies  authority.    lb. 
8.  These  facts  may  be  a  course  of  conduct  on  the  part  of  the  firm,  the 
usage  of  similar  partnerships,  the  necessities  of  the  business,  or  a 
ratification  of  the  act  by  receiving  the  benefit  of  it.    15. 

4.  A  partnership  formed  for  conducting  a  theater  is  one  of  the  non- 
trading  class.    lb. 
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5.  How  far  a  bondflde  holder  of  a  promissory  note  thus  executed  is  af- 
fected by  the  character  of  the  partnership  where  he  had  no  knowledge 
on  the  subject:    Qucere.    lb. 

6.  Whether  the  note  of  a  non-trading  partnership,  made  by  one  of  the 
partners,  for  a  debt  of  the  finn,  would  not  be  binding  on  the  firm: 
Qucere.    25. 

PAUPER. 

See  Settlbmsnt. 

PAYMENT. 

W,  a  district  school  teacher,  receiyed  for  a  month's  salary  an  order  of  the 
committee  on  the  district  treasurer,  and  transferred  it,  indorsed  in 
blank,  to  a  third  person,  who  in  good  faith  paid  him  the  money  for  it. 
This  had  been  the  usiud  mode  of  monthly  payment  for  two  years  that 
W  had  been  employed  by  the  district,  and  the  delivery  of  the  order  was 
so  understood  by  both  parties.  The  district,  before  the  order  was  pre- 
sented to  the  treasurer  and  before  it  had  received  notice  of  the  trans- 
fer, was  gamisheed  as  the  debtor  of  W,  Held  that  the  delivery  of  the 
order  operated  as  payment,  and  that  the  district  was  not  indebted  to 
W  at  the  time  of  the  service  of  the  factorizing  process.  Seymour  v. 
Over-River  School  District,  602. 

PERPETUITY. 
See  Will,  12, 19. 

POLICE  COMMISSIONERS. 

1.  The  police  commissioners  of  the  city  of  New  Haven  are  agents  of  the 
state,  engaged  in  performing  public  and  governmental  duties,  and  are 
not  agents  of  the  city  or  engaged  in  any  matter  of  municipal  concern. 
Perkins  v.  City  qf  New  Haven,  214. 

2.  The  law  having  imposed  upon  these  commissioners  the  duty  of  provid- 
ing voting  places  in  the  city  and  town  for  all  national  and  state  elec- 
tions, they  can  not,  by  hiring  rooms  for  the  purpose,  bring  the  city  under 
an  obligation  to  pay  the  rent  for  them.    Jb, 

POSSESSION. 

See  RETKirrioN  of  Possession. 
PRACTICE. 

1.  Where  A  has  a  claim  to  an  account  of  income  from  certain  property 
against  B  down  to  a  certain  date,  and  from  that  date  against  C,  the 
grantee  of  B,  he  cannot  join  B  and  C  as  co-defendants  in  the  same 
suit.  The  liability  of  B  to  accoimt  not  extending  beyond  his  sale  of 
the  property  to  C,  there  could  be  no  joint  liability.  Patterson  v.  Kel- 
logg, 38. 

2.  This  could  not  have  been  done  before  the  passage  of  the  Practice  Act, 
and  nothing  in  that  act  authorizes  it.    lb, 

S.  A  cemetery  association  instituted  a  proceeding  under  the  statute  for 
enlarging  its  territory  by  taking  adjoining  lands  owned  in  severalty  by 
different  persons.  Held  that  all  the  owners,  though  having  no  joint 
interest,  were  properly  made  defendants  together.  Evergreen  Ceme- 
tery Association  v.  Beecher,  651. 

4.  Where  the  allegations  of  a  complaint  or  defense,  which  are  manifestly 
insufficient  in  substance,  are  yet  traversed  and  found  true  on  the 
traverse,  it  does  not  necessarily  follow  that  the  party  in  whose  favor 
the  issue  is  found  is  entitled  to  judgment.    Todd  v.  Munaon,  579. 
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6.  The  case  of  Poteers  v.  Multey,  51  Conu.  R.,  432,  explained.    lb. 
See  Errob.  1;  Eyidbncb,  6. 

PRACTICE  ACT. 
The  Practice  Act,  in  both  spirit  and  letter,  requires  that  all  formal  and 
technical  objections  be  made  known  as  early  as  practicable,  that  the 
plaintiff  may  amend  or  proceed  anew,  and  that  the  parties  may,  as 
expeditiously  and  inexpensively  as  possible,  reach  and  settle  the  con- 
troversy on  its  merits.    Dondghue  v.  Goiffi/t  43. 

PRIVILEGED  COMMUNICATION. 
See  Attorney,  1. 

PROBATE  APPEAL. 
The  Superior  Court  in  a  probate  case  brought  before  it  by  appeal,  can 
exercise  no  equity  powers  that  the  probate  court  could  not  have  exer- 
cised.    HewittU  Appeal  from  Probate^  24 

PROBATE  COURT. 

1.  A  court  of  probate  has  no  power  to  administer  equities  in  making  its 
decrees,  except  where  they  are  directly  involved  in  the  matter  upon 
which  it  is  acting.    HewitVs  Appeal  from  ProhaUy  24. 

2.  Where  a  woman  who  had  a  right  of  dower  in  lands  of  her  deceased 
husband,  had  allowed  the  lands  to  be  sold  at  auction  as  free  from  the 
incumbrance  of  dower,  and  had  so  stated  to  the  purchaser,  who  paid 
the  full  price  for  the  lands  as  free  from  dower,  it  was  held  that,  upon 
her  application  made  afterwards  to  the  probate  court  to  set  out  her 
dower,  that  court  had  no  right  to  consider  the  question  whether  she 
was  estopped  from  claiming  dower  by  reason  of  the  representation.  lb. 

3.  The  equity  here  was  wholly  between  the  widow  and  the  purchaser, 
who  was  a  stranger  to  the  estate,  and  did  not  grow  out  of  the  relation 
of  the  widow  to  the  estate.    lb. 

4.  A  judge  of  probate  has  no  power  to  direct  that  money  in  the  hands  of 
a  third  party  due  to  a  ward  shall  be  paid  to  the  conservator  to  satisfy  a 
balance  due  the  conservator.  Such  a  direction  is  not  a  judicial  order, 
and  would  be  invalid  as  not  within  the  jurisdiction  of  the  court. 
Proton  V.  Eggiesiony  111. 

PROMISSORY  NOTE. 

See  Notes  and  Bills. 
PROPERTY  TAKEN  UNDER  EMINENT  DOMAIN;    DISCONTINU- 
ANCE OF  PROCEEDINGS. 

1.  A  borough  authorized  to  establish  water  works  and  to  take  by  pur- 
chase or  appraisal  any  property  necessary  for  the  purpose,  voted  to 
procure  its  supply  of  water  from  a  certain  stream  at  a  certain  point 
where  the  dam  would  set  the  water  back  upon  and  destroy  a  mill  privi- 
lege of  the  plaintiffs.  The  borough  purchased  the  land  necessary  for 
the  dam,  but  not  being  able  to  agree  with  the  plaintiffs  as  to  the 
amount  to  be  paid  them  for  their  mill  privilege,  had  the  same  legally 
appraised,  the  appraisers  fixing  the  sum  at  $3,000.  Nothing  further 
was  done  by  the  borough  toward  the  erection  of  the  dam  and  one  year 
after  the  above  vote  was  passed  the  borough  rescinded  it  and  aban- 
doned the  project  and  gave  notice  of  the  fact  to  the  plaintiffs.  Held 
that  the  plaintiffs  could  not  recover  the  $3,000.  StetenB  v.  B<yrough 
of  DanburVf  9. 

2.  And  held  that  the  plaintiffs  could  not  recover  the  counsel  fees  and 
other  expenses  incurred  in  the  hearing  before  the  appraisers.    Ih, 
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PUBLIC  USE. 

See  Cemstebt  Association,  2,  3;  Railboad  Compaht,  9. 
KAILROAD  COMPANY. 

1.  Where  a  railroad  company  is  chartered  with  power  to  take  private  prop- 
erty and  to  constmct  and  operate  its  road,  the  authority  given  Is  in  the 
first  instance  permissive  merely,  and  no  obligation  rests  upon  the  com- 
pany to  exercise  the  powers  granted.  Oatea  v.  Boston  dfc  N.  York 
Air  Line  R.  R,  Co.,  388. 

2.  But  where  the  company  has  taken  private  property  and  constructed  its 
road,  it  has  come  under  an  obligation  to  carry  into  effect  the  objects 
of  its  charter,  and  its  capital  stock,  franchises  and  property  stand 
charged  primarily  with  this  public  trust.    lb. 

.  3.  Where  such  a  company  is  empowered  to  issue  bonds  and  secure  them 
by  a  mortgage  of  its  franchise  and  all  its  property,  the  roortgageos  take 
the  mortgage  subject  to  this  trust.    lb. 

4.  Where  such  a  company  fails  and  the  mortgage  has  to  be  foreclosed,  the 
legislature  has  full  power  to  authorize  the  bondholders,  by  a  vote 
of  a  majority,  and  with  an  equal  opportunity  to  all,  to  reorganize 
as  a  new  corporation,  with  the  rights  of  the  old  corporation,  such 
authorized  action  being  merely  a  mode  of  securing  the  performance  of 
the  paramount  public  trust    lb, 

5.  And  a  dissenting  minority  have  no  private  rights  that  can  be  success- 
fully asserted  against  such  action.    lb. 

6.  Where  a  mortgage  was  given  to  secure  a  large  amount  of  coupon  bonds 
which  were  to  run  twenty  years,  and  contained  a  provision  that  they 
might  be  considered  due  by  any  bondholder  on  default  of  interest  for 
six  months  and  that  the  mortgage  might  then  be  foreclosed,  it  was 
held  that  each  bondholder  took  his  bond  subject  to  this  right  of 
his  co-bondholders,  and  could  not,  by  electing  not  to  have  his  own 
bond  become  due,  obstruct  the  action  of  the  majority.    lb. 

7.  Where  the  mortgage  is  made,  under  a  provision  of  the  charter,  to  the 
treasurer  of  the  state,  in  trust  for  the  bondholders,  the  treasurer  in 
executing  his  tnist  may  exercise  a  wide  discretion  within  the  scope 
of  his  powers.    lb. 

8.  And  any  bondholder,  having  no  notice  of  the  proceedings  taken  by  the 
treasurer  and  by  the  majority  of  the  bondholders  with  regard  to 
the  foreclosure  of  the  mortgage  and  reorganization  of  the  company 
would  yet  be  regarded  as  a  party  to  them,  represented  by  the  trus- 
tee and  Ihe  other  bondholders.    lb. 

9.  There  is  no  reason  why,  subject  to  legislative  and  judicial  control,  the 
majority  in  interest  in  common  property,  indivisible  in  its  nature, 
consecrated  to  puUic  use,  should  not  so  use  the  property  as  to  advance 
the  private  interests  in  it  and  promote  the  public  use.    lb. 

10.  The  bondholders  of  a  railroad  company  were,  after  foreclosure  of  a  trust 
mortgage  of  the  road,  incorporated  as  a  new  company  to  succeed  to  all 
the  rights  of  the  old,  with  a  provision  that  the  capital  stock  should  be 
forty  thousand  shares,  of  which  thirty  thousand  should  be  preferred 
and  ten  thousand  common  stock,  and  that  no  dividend  should  be  made 
on  the  common  stock  until  after  one  of  seven  per  cent,  had  been  made 
on  the  preferred.  The  charter  of  the  old  company  gave  it  power  to 
lease  the  road  to  any  other  connecting  company;  that  of  the  new  com^ 
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pany  requiring  a  TOte  of  three  fourths  for  the  purpose.  Held  that  the 
company  had  power,  hy  a  three  fourths  vote,  to  lease  the  road  for 
ninety-nine  years  to  a  connecting  road  at  a  fixed  annual  rentaL  Town 
qflOddletown  v.  BoaUm  *  N.  York  Air  Line  R.  R,  Co.,  351. 

11.  And  the  court  refused  to  set  aside  such  a  lease  although  the  entire 
rental  was  hut  four  per  cent,  on  the  preferred  stock,  and  was  to  go,  not 
to  the  company,  hut  directly  to  the  preferred  stockholders  as  a  percent^ 
age  on  their  stock.    lb. 

12.  By  the  defendant  company's  charter  the  old  bondholders  were  author- 
ized to  convert  their  bonds  into  its  stock.  The  plaintiff  town  was  a 
holder  of  some  of  the  common  stock.  Held  that  it  could  not,  in  its 
suit  to  set  aside  the  lease^  avail  itself  of  the  fact  that  some  of  the  bond- 
holders of  the  old  company  had  not  exchanged  their  bonds  for  stock 
and  denied  the  validity  of  the  organization  of  the  new  company.     lb, 

13.  Nor  of  the  fact  that  no  provision  was  made  in  the  lease  for  the  pay- 
ment of  certain  creditors  of  the  company.    lb, 

14.  Injuries  to  bondholders  or  creditors  can  be  shown  and  redressed  only 
when  they  complain  of  them.    lb. 

15.  The  act  of  1884,  (Session  Laws,  1884,  ch.  100,)  provides  that  the  railroad 
commissioners,  when  public  safety  requires  an  alteration  of  any  high- 
way crossed  at  grade  by  a  railroad,  '*  may  order  such  alterations  in 
such  highway  as  they  shall  deem  best."  Two  converging  highways 
crossed  a  railroad  at  grade  at  points  half  a  mile  apart  and  united  just 
beyond  the  road.  Held  that  the  commissioners  had  power  to  join  the 
two  highways  before  reaching  the  railroad  and  make  a  single  crossing, 
although  the  distance  by  one  highway  was  increased  thirty  rods  and  by 
the  other  fifteen  rods.  Town  cf  St^eld  v.  New  Haven  A  Northamp- 
ton Company ^  367. 

16.  While  the  commissioners  have  authority  to  make  such  alterations  as 
they  think  best,  yet  their  action  is  open  to  review  upon  the  question 
whether,  considering  all  the  circumstances,  it  comes  within  the 
statute.    16. 

17.  A  boy  of  sixteen  was  employed  by  the  keeper  oi  a  restaurant  at  a  sta- 
tion on  the  defendant's  railroad  to  sell  sandwiches  and  fruits  on  the 
trains,  and  had  a  free  pass  for  the  purpose  over  the  whole  road,  the  pass 
containing  a  condition  that  the  company  should  not  be  liable  for  any 
personal  injury  caused  by  the  negligence  of  its  agents.  The  boy  for  a 
private  purpose  was  going  over  a  part  of  the  road  to  which  he  was  not 
called  by  his  business,  and  while  there  was  killed  by  a  collision  caused 
by  the  gross  negligence  of  the  defendant's  servants.  The  company 
had  no  interest  in  the  restaurant  and  had  assumed  no  obligation  to 
carry  the  boy  over  the  road,  but  was  incidentally  benefited  by  the 
accommodation  to  its  passengers,  and  to  induce  the  keeper  to  establish 
it  there  had  promised  to  aid  him  in  every  way  it  could,  and  gave  the 
boy  the  pass  as  a  means  of  aiding  him.  Held — 1.  That  the  pass  was 
to  be  regarded  as  given  gratuitously  and  not  upon  consideration. 
2.  That  the  condition  in  such  a  pass  as  to  the  company's  exemption 
from  liability  for  the  negligence  of  its  servants,  was  not  forbidden 
by  public  policy  and  was  obligatory  upon  the  passenger.  3.  That  the 
boy,  having  capacity  to  accept  the  free  pass,  took  it  with  the  condition, 
and  was  as  much  bound  by  it  as  an  aidult.    Oriawold  v.  N.  York  A  N. 

g.  R.  R.  Co.,  371. 
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IS.  A  condition  exempting  a  raiiroad  company  from  liability  for  the  neg- 
ligence of  its  servants,  is  not  Toid  as  against  public  policy  by  reason  of 
a  moral  culpability  inyolved.  The  company  itself  may  be  without  actual 
fault  in  the  matter.    lb. 

19.  Such  a  condition  would  not  be  good  in  the  case  of  a  passenger  for 
hire.    lb. 

20.  A  passenger  on  a  free  pass  given  for  a  valuable  consideration  has  the  ' 
same  rights  as  a  passenger  for  hire.    lb* 

21.  A  railroad  company  should  always  be  vigilant  to  prevent  accidents, 
but  owes  no  duty,  as  such,  to  run  its  trains  so  as  to  prevent  accidents 
to  persons  unnecessarily  and  unlawfully  on  its  tracks.  Nolan  v.  N. 
York,  N.  Haven  A  Harifard  R.  B.  Co.,  461. 

22.  But  the  law  requires  of  a  company  that  the  engineer  in  charge  of  a 
train  shall,  after  the  danger  of  an  accident  is  discovered,  do  all  he 
can  to  prevent  it.    lb. 

28.  A  railroad  company  is  not  bound,  in  the  absence  of  any  statutory  re- 
quirement, to  fence  its  road  in  such  a  way  as  to  keep  children  from 
getting  upon  its  tracks.    lb. 

24.  The  fact  that  a  child  is  but  seven  years  of  age  does  not  create  a  duty 
towards  him  on  the  part  of  the  company  that  would  not  otherwise 
have  existed.  Precautionary  measures,  having  for  their  object  the 
protection  of  the  public,  must  as  a  rule  have  reference  to  all  classes 
alike.  16. 
REMAINDER  INTEREST. 

See  Equity,  1 ;  Wnx,  8. 
RETENTION  OP  POSSESSION. 

1.  A  vendee  who  takes  possession  at  a  time  subsequent  to  the  sale,  but 
before  the  rights  of  creditors  have  accrued  by  attachment  or  otherwise, 
can  hold  the  property  against  creditors.    Gilbert  v.  Decker,  401. 

2.  The  retention  of  possession  raises  a  presumption  of  fraud  only  in 
favor  of  attaching  creditors  or  those  who  stand  in  their  position,    lb. 

8.  The  presumption  of  fraud  does  not  exist  in  the  case  of  the  sale  of 
property  exempt  from  execution.    lb. 
RETURN  OF  GOODS  PURCHASED. 

1.  The  defendant  ordered  of  the  plaintiff  a  quantity  of  |iats  and  caps  of 
specified  sizes,  the  price  being  regulated  by  their  price  per  dozen  and 
each  class  being  ordered  as  so  many  parts  of  a  dozen.  The  goods  were 
sent  with  a  bill  which  corresponded  with  the  order.  The  defendant  kept 
them  a  month  before  opening  the  boxes,  when  he  discovered  that  some 
of  the  caps  were  not  of  the  size  required  by  the  order  and  indicated  by 
the  labels  on  them.  Held  that  he  might,  within  a  reasonable  time,  re- 
tvim  such  of  them  as  did  not  answer  the  order.  Cohen  v.  Pertiber- 
ton,  221. 

2.  And  that  he  was  not  bound  to  return  the  entire  quantity  of  any  par- 
ticular class  of  the  caps,  the  designation  of  them  in  the  order  as  parts  of 
dozens  being  for  convenience  and  not  intended  to  make  the  contract  as 
to  each  class  an  entirety.    lb. 

8.  What  is  a  reasonable  time  for  the  return  of  the  goods  in  such  a  case 
is  a  question  of  fact,  depending  on  the  circumstances.    lb. 

4.  The  bill  sent  by  the  plaintiff  with  the  goods  had  the  following  printed 
heading  : — **  All  claims  must  be  made  within  three  days  after  the  receipt 
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of  the  goods."    Held,  as  the  case  stood,  to  be  no  part  of  the  defend- 
ant's contract   lb. 

RIGHT  OF  WAY. 
The  plaintiffs,  while  carrying  on  the  grocery  business  in  a  store  leased  by 
them,  took  from  the  defendant  a  deed  of  a  right  of  way  from  the 
street  to  the  rear  of  the  store,  which  contained  the  following  limitation : 
— "  To  hold  said  right  of  way  so  long  as  they  shall  occupy  said  build- 
ing for  the  grocery  business  now  carried  on  by  them."  They  after- 
wards failed  and  a  corporation  was  formed  to  carry  on  the  business, 
which  purchased  the  stock  of  goods  and  the  lease  and  employed  the 
plaintiffs  to  assist  in  conducting  the  business,  one  of  them  being  made 
chief  manager.  The  plaintiffs  were  not  stockholders  of  the  company, 
and  were  not  carrying  on  the  business  on  their  own  account  under 
coyer  of  the  corporation.  Held  that  the  right  of  way  ceased  "when  the 
plaintiffs  ceased  to  carry  on  the  business  as  owners  of  it.  Hall  v. 
Armstrong,  554. 

SALE. 
See  Return  op  Goods  Pxtbchased,  1,  2,  3,  4. 

SALE  (CONDITIONAL). 
The  plaintiffs  and  defendants  made  a  contract  by  which  the  plaintiffs 
were  to  sell  the  defendants  a  complete  set  of  a  certain  work  for  ninety 
dollars,  the  defendants  paying  twelve  dollars  on  delivery  of  the  books 
and  six  dollars  every  other  month  thereafter  until  the  whole  was  paid  ; 
the  right  of  property  to  remain  in  the  plaintiffs  till  the  whole  was 
paid,  and  on  failure  to  pay  any  installment  within  thirty  days  after 
due,  all  remaining  histallments  were  immediately  to  become  due  and 
payable  ;  the  plaintiffs  having  the  option  to  take  back  the  books  and 
to  retain  all  the  installments  previously  paid.  Held  that  the  right  to 
take  back  the  books  was  one  that  belonged  to  the  plaintiffs  alone 
and  did  not  give  the  defendants  the  right  to  return  them  ;  that  the 
agreement  of  the  defendants  to  take  and  pay  for  the  books  was 
abs<^ute;  and  that  on  default  of  payment  of  any  installment  the 
plaintiffs  had  a  right  to  sue  for  and  recover  the  whole  of  the  ninety 
dollars  that  remained  unpaid.  Appleton  v.  Norwalk  Library  Cor^ 
poratioHf  4. 

SCHOOL  DISTRICT. 
See  Wabkino  of  Meeting,  1,  2. 

SCHOOL  TEACHER. 

1.  The  reasonableness  of  the  punishment  administered  by  a  school  teacher 
to  a  pupil  is  purely  a  question  of  fact.    Sheekan  v.  Sturges,  481. 

2.  A  school  teacher  has  a  right  to  require  obedience  to  reasonable  rules 
and  a  proper  submission  to  his  authority,  and  to  inflict  punishment  for 
disobedience.    R. 

3.  In  the  absence  of  rules  established  by  the  school  board  or  other  proper 
anthoHty,  the  teacher  has  a  right  to  make  all  necessary  and  proper 
rules  for  the  regulation  of  the  school.    lb. 

4.  In  inflicting  corporal  punishment  the  teacher  must  be  governed,  as  to 
the  mode  and  severity  of  it,  by  the  nature  of  the  offense,  and  by  the 
age,  size,  and  physical  condition  of  the  pupil.  lb, 

5.  Where  a  boy  has  been  habitually  refractory  and  disobedient  the  teacher 
in  punishing  him  for  a  particular  offense  may  take  into  consideration 
hit  habitual  disobedience.    lb. 
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6.  And  it  is  not  necessary  that  lie  sliould  inform  the  pnpil  at  the  time 
that  he  is  punisliing  him  for  his  past  as  well  as  present  mlscondact.  lb, 

7.  A  district  school  teacher  is  not  a  public  officer  within  the  meaning  of 
the  law  exempting  the  salaries  of  such  officers  from  attachment  Sep- 
rnour  t.  Over-River  School  Dintrict^  602. 

8.  Nor  is  he  an  officer  in  the  ordinary  sense  of  the  term.  He  is  simply  in 
the  employment  of  the  district.    lb. 

SET-OFF. 

1.  The  defendant  occupied,  under  the  plaintiff  as  administrator,  certain 
real  estate  that  belonged  to  the  estate  of  the  intestate.  Held  that  he 
could  not  set  off  a  debt  due  him  from  the  intestate  in  his  lifetime, 
agahist  a  claim  of  the  plaintiff  for  the  rent.    Harris  v.  Taylor^  500. 

2.  And  held  that  it  did  not  affect  the  case  whether  the  estate  was  in 
settlement  as  a  solvent  or  insolvent  estate,  nor  whether,  if  in  settle- 
mm;it  as  a  solvent  estate,  it  was  in  fact  solvent  or  insolvent.    lb. 

SETTLEMENT, 

1.  A  &n  alien,  came  to  the  defendant  town  to  reside  and  was  there  natu- 
ralized and  made  a  voter  in  1859,  and  for  six  years  thereafter  sup- 
ported himself  and  family  there  and  paid  his  taxes.  Whether  he 
acquired  a  legal  settlement  there:  Quasre,  Town  of  Vernon  v.  Totcn 
</  Ellington,  330. 

2.  By  his  naturalization  he  became  a  citizen  of  the  United  States  and  of 
this  state  and  by  his  subsequent  residence  in  the  defendant  town 
became  an  inhabitant  of  that  town.    lb, 

3.  From  the  defendant  town  he  removed,  as  an  inhabitant  of  that  town, 
to  the  plaintiff  town  in  1866,  where  he  resided  until  his  death  in  1876, 
supporting  himself  and  family  and  paying  his  taxes.  Held  that  he 
acquired  a  settlement  in  the  plaintiff  town.    16. 

STATUTES  COMMENTED  ON. 
State  Constitution,  art  6,  sec.  5,  (board  of  registration.)   Perry  v. 

Beynolds,  527. 
Gen.  Statutes,  tit  15,  ch.  1,  sec.  4,  (settlement)  Vernon  v.  EUington^ 

asi. 

Id.,  tit  18,  ch.  11,  sec.  18,  (security  for  remainder  interests.)  Security  Co. 

V.  Hardenburgh,  169. 
Id.,  tit  19,  part  3,  sees.  1,  4,  (bastardy  suit)    Naugatuck  v.  Smithy  523. 
Session  Laws  of  1882,  ch.  35,  (opinions  of  Supreme  Court.)  Gould  v. 

BankSy  415. 
Id.,  ch.  50,  sec.  4,  (finding  of  facts  by  judge.)    Johnson  v.  HigginSy  236. 
Id.,  ch.  51,  (claim  on  executor  or  administrator.)    Brown  v.  SgglesUm, 

110. 
Id.,  ch.  107,  part  4,  sec.  2,  (licensed  vendor  of  liquors  convicted  of  illegal 

sale.)    Quintard  v.  Knoedler,  485. 
Id.,  ch.  107,  part  6,  sec.  4,  (sale  of  liquors  to  a  minor.)    St(Ue  v.  Me- 

Mahon,  407. 
Session  Laws  or  1883,  ch.  105,  (notice  to  town  of  injury  on  highway.) 

Brown  v.  Southbury,  212. 
Session  Laws  of  1884,  ch.  100,  sec.  1,  (alteration  of  highway  by  rail- 
road company.)    Suffietd  v.  New  Haven  A  Northampton  Co,,  367. 
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Session  Laws  of  1885,  ch.  8,  sec.  1,  (judge  making  finding  after  term 

expires. )    Johnson  v.  Bigqins,  286. 
Id.,  ch.  102,  (evidence  objected  to.)    Dougherty  t.  Welch,  558. 
STATUTE  OF  FRAUDS. 
A  parol  promise  to  pay  the  debt  of  a  third  person,  to  bring  it  within  the 
statute  of  frauds,  must  be  a  promise  to  pay  the  promisor's  own  money. 
A  promise  to  pay  such  a  debt  with  the  promisee's  money  in  his  hands 
is  not  witldn  the  statute.    Tuiile  v.  Armstead,  175. 
SUPREME  COURT  (PUBLICATION  OP  OPINIONS  OF) 

See  OpiKioys  of  Sxtpbbbce  Coubt. 
TRADE  MARK. 

1.  In  1858  two  brothers  named  Rogers  formed  a  copartnership  for  making 
silver-plated  spoons,  forks  and  knives,  under  the  name  of  ''Rogers  <% 
Brother,"  and  in  the  following  year  a  corporation  was  organized  by 
them  of  the  same  name  and  for  the  same  business,  they  being  the  prin- 
cipal stockholders.  The  firm  and  afterwards  the  corporation  had 
adopted  and  used  as  a  trade-mark,  stamped  upon  the  backs  of  the 
articles  made,  ''^Rogers  <&  Bro.  A.  1."  In  188S  the  defendants,  a  firm 
consisting  of  three  partners  of  the  name  of  Rogers,  one  of  them  being 
C.  B.  Rogers,  under  the  name  of  **<'.  Rogers  &  Bros.,"  previously  en- 
gaged in  the  making  of  other  plated  ware,  entered  upon  the  same  man- 
ufacture and  stamped  upon  their  ware  in  the  same  way  the  following 
trade-mark,  "C.  Rogers  &  Bros.,  A  1."  It  was  found  that  the  word 
''  Rogers  "  had  for  a  long  time  been  the  conspicuous  and  valuable  thing 
in  various  trade-marks  used  by  different  concerns  upon  such  goods, 
and  that  the  defendants  in  commencing  the  manufacture  had  in  view 
the  popularity  in  the  market  of  plated  goods  bearing  a  stamp  with  that 
name,  but  that  they  used  the  stamp  to  designate  their  own  manufac- 
ture and  there  was  no  intentional  misrepresentation  on  their  part.  It 
also  appeared  that  the  mark  *'  A  1 "  was  in  common  use  as  a  designa- 
tion of  the  quality  of  goods.  It  was  also  found  that  the  plaintiffs 
goods  bore  a  very  high  reputation  in  the  market;  also  that  the  defend- 
ants' trade-mark  would  without  difficulty  be  distinguished  from  the 
plaintiffs'  by  dealers  in  the  articles,  and  by  retail  buyers  who  looketl 
beyond  the  word  "  Rogers,"  but  that  retail  buyers  who  regarded  only 
that  word  would  be  liable  to  confound  one  with  the  other.  In  a  suit 
for  an  injunction  against  the  use  by  the  defendants  of  the  trade-mark 
'*  C.  Rogers  &  Bros.,"  and  also  against  the  use  of  the  word  ''  Rogers" 
in  any  trade-mark  upon  such  goods,  it  was  held  that  an  injunction  ought 
not  to  be  granted  against  either.    Bogere  A  Brother  v.  Bogers,  121. 

2.  A  manufacturer  has  the  right  to  use  his  own  name  as  a  mark  upon 
his  goods  although  it  be  the  same  name  with  that  of  another  manu- 
facturer of  the  same  goods,  who  makes  the  name  a  part  of  his  own 
trade-mark,  where  there  is  no  false  representation  In  such  use;  and  the 
majority  of  the  court  regarded  the  absence  of  all  fraudulent  designs 

and  acts  as  established  by  the  finding  of  facts  in  the  court  below.    lb. 
TRUST. 

1.  An  express  trust  in  real  estate  can  not  be  proved  by  parol.  Todd  v. 
Munson,  579. 

2.  In  suits  to  enforce  contracts,  correct  mistakes,  and  punish  or  prevent 
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fraads,  it  is  often  necessary  to  show  Ineideaiallj  an  express  trnst  by 
parol.  The  distinction  is  between  such  cases  and  those  that  are 
brought  simply  to  establish  or  enforce  a  trnst    lb. 

8.  Declarations  made  by  a  grantor  with  regard  to  an  intended  trnst  some 
time  after  the  deed  was  given,  are  entirely  inadmissible  as  not  even 
tending  to  show,  an  arrangement  for  a  trnst  at  the  time  when  the  deed 
was  given,    i^. 

4.  A  complaint  alleged  that  a  conveyance  of  certain  real  estate  was  made 
to  the  defendant  ''without  consideration  and  upon  the  parol  condition 
and  understanding  between  herself  and  the  grantor  that  she  should 
hold  an  undivided  half  of  it  in  trnst  for  T.,  and  after  the  grantor's 
death  should  sell  it  and  give  half  the  proceeds  to  T,"  Held  not  de- 
murrable on  the  ground  that  the  agreement  of  the  grantee  was 
alleged  to  be  by  parol,  as  the  grantee,  having  received  the  benefit  of 
the  grant,  could  be  compelled  to  perform  the  agreement  on  her  part.  lb, 
VERDICT. 

1.  Where  there  are  several  counts  embracing  distinct  and  independent 
causes  of  action,  it  is  the  duty  of  the  court,  if  requested  by  either  of 
the  parties,  to  direct  the  jury  to  bring  in  separate  verdicts  on  the 
separate  counts.    Johnson  v.  Higgina,  236. 

2.  A  general  verdict  will  ordinarily  suffice  to  ascertain  and  fix  the  par- 
ticular rights  in  issue,  and  where  it  will  is  proper.    lb. 

WARNING  OF  MEETING. 

1.  A  school  district  meeting  was  called  *  *  for  the  purpose  of  obtaining  infor- 
mation with  regard  to  the  recent  assessments  upon  the  property  in  the 
district."  At  the  meeting  a  vote  was  passed  appointing  a  committee 
to  make  the  investigation,  with  power  to  employ  counseL  The  com- 
mittee employed  counsel,  who  instituted  certain  legal  proceedings. 
Held  that  the  warning  of  the  meeting  did  not  authorisse  a  vote  under 
which  legal  proceedings  could  be  instituted,  and  that  the  district  was 
not  liable  for  the  services  of  the  counsel  employed.  IVrigfU  v.  North 
School  DUtrict,  676. 

2.  A  later  meeting  was  called  *'  to  take  action  with  regard  to  rescinding 
the  doings  "  of  the  former  meeting,  at  which  it  was  voted  not  to  rescind. 
Held  that,  as  the  original  vote  was  itself  illegal,  no  inhabitant  of  the 
district  was  under  the  necessity  of  attending  a  meeting  for  the  purpose 
of  rescinding  it,  while  the  vote  not  to  rescind  could  not  give  eflfect  to 
the  original  vote.    lb. 

WAY. 
See  Right  op  Way. 

WILL. 
1.  A  testator  by  his  will  gave  one  mlllon  dollars  to  B,  his  son-in-law,  in 
trust  "  to  pay  the  income  therefrom,  or  such  portion  thereof  as  he  may 
think  best,  and  at  such  times  as  he  sees  fit,  to  my  granddaughter  C.  B. 
during  her  life."  Tlie  granddaughter  was  the  daughter  of  B,  and  an 
infant.  The  will  further  provided  that  the  bequest  should  be  payable 
to  jB  within  one  year  from  the  testator's  death  at  the  convenience  of 
the  executors,  who  were  authorized  to  pay  it  in  stocks  or  bonds  belong- 
ing to  the  estate  at  their  cash  value,  or  in.  cash,  as  might  be  preferred. 
Held  that  the  bequest  did  not  carry  interest  until  the  end  of  a  year 
from  the  testator's  death.    Barileit  v.  Slater,  102. 
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2.  The  gift  of  the  income  from  the  money  was  not  a  gift  of  an  annu- 
ity. .  lb. 

8.  A  testatrix  gave  one  half  the  residue  of  her  estate  t<f  3f,  the  wife  of  C, 
with  a  provision  that  if  her  hushand  should  he  indebted  to  the  testatrix 
at  the  time  of  her  death,  her  executor  should  transfer  the  indebtedness 
to  If  as  a  part  of  her  share  of  the  residue;  and  that  if  if  should  die  before 
him  the  property  given  her  should  go  to  such  of  her  children  as  should 
be  alive  at  the  time  of  the  decease  of  the  executrix,  the  share  of  any 
deceased  child  to  go  to  its  children,  If  any.  Held— 1.  That  the  gift  to 
the  children  did  not  depend  upon  the  contingency  of  JTs  dying  before 
the  testatrix.  2.  That  M  took  a  life  estate  during  the  life  of  her  hus- 
band, with  a  vested  remainder  in  her  children  liable  to  be  defeated 
by  her  surviving  her  husband.  3.  That  the  interests  of  the  children 
should  be  protected  by  requiring  security  of  if  that  the  property  should 
be  forthcoming  at  her  death,  if  she  should  not  survive  her  husband. 
4.  That  the  notes  of  her  husband  for  his  indebtedness  to  the  testatrix 
stood  upon  the  same  ground  with  the  other  property,  as  affecting  the 
amount  of  the  bond  to  be  given.  6.  That  it  was  the  duty  of  the  executor 
to  collect  the  interest  on  the  notes  as  it  fell  due,  and  to  keep  ail  the  prop- 
erty going  to  3f  under  the  bequest  prudently  invested,  and  to  pay  over 
the  income  to  M,    Security  Co.  v.  Hardmburgh,  169. 

4.  A  testator  gave  property  in  trust,  to  be  paid  over  at  a  time  fixed  as  fol- 
lows :  "  To  my  grandchildren,  children  of  my  son  2V,  or  to  such  of  them  as 
shall  be  living,  to  be  equally  divided  between  them."  N  had  then  four 
children,  but  a  fifth  was  bom  before  the  time  fixed  for  the  distribution 
of  the  trust  property.  Held  that  the  children  of  N  took  as  a  class, 
and  that  the  after-bom  child  was  entitled  to  share  with  the  others. 
WebHer  v.  WeltoUy  laS. 

5.  An  earlier  clause  of  the  will  gave  $6,000  each  **  to  my  grandchildren,  O, 
A,  W  and  E,  children  of  my  son  J^.''  Held  not  to  be  a  sufficient  reason 
for  giving  a  construction  to  the  later  clause  above  mentioned,  limiting 
its  application  to  the  four  children  of  N  living  at  the  testator's  death. 
26. 

6.  A  testatrix  by  one  clause  of  her  will  gave  all  her  property  without  quali- 
fication to  A.  Q.  5.,  the  will  concluding  asfollows:— "I  appoint  my 
husband,  J.  O.,  executor  of  this  will,  who  is  to  have  his  support  out  of 
the  property,  and  may  dispose  of  any  or  all  of  it  if  necessary  for  his 
support.  All  that  remains  at  his  death  is  to  be  given,  as  written  above, 
to  -4.  Q.  S. — she  to  have  the  control  and  use  during  her  life."  Held— 
1.  That  the  interest  of  A.  O.  S.  was  only  a  life  estate,  to  commence  at 
J.  0.^8  death.  2.  That  J.  G.  was  entitled  to  the  possession  and  con- 
trol of  the  property  during  his  life.  3.  That  his  right  to  use  the  prop- 
erty for  his  support  included  also  the  right  to  support  from  it  a  wife 
whom  he  afterwards  married.     Webb  v.  Goodnough,  216. 

7.  The  will  gave  the  property  at  the  decease  of  A.  G.  8.  to  her  son  J.  5., 
he  to  have  possession  when  of  age,  and  if  other  children  were  bora  to 
her,  they  to  share  equally  when  of  age.  J.  8.  died,  but  a  later-bom 
brother  R.  8.  survived  him.  Held  that  the  remainder  vested  in  R.  5., 
subject  to  open  and  let  in  after-bom  children.    lb. 

8.  A  testator  made  the  following  bequest:—"  I  authorize  my  executrix  to 
disburse  from  my  estate  to  such  worthy  persons  and  objects  as  she 
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may  deem  proper,  such  soma  as  it  is  her  pleasure  thus  to  appropriate, 
not  to  exceed  in  all  five  thousand  dollars.'*    Held  to  be  inyalid.    BrU- 
tol  V.  BHstoly  242. 
0.  If  the  gift  had  been  of  the  amount  to  her,  with  authority  thus  to  use 
the  money,  it  would  have  been  valid.    lb. 

10.  It  could  not  be  made  a  trust,  as  the  beneficiaries  were  wholly  uncer- 
tain and  the  payment  to  them  left  wholly  to  the  pleasure  of  the  ex- 
ecutrix,   lb. 

11.  A  gift  of  personal  property  that  lapses  goes  to  the  residuary  legatees. 
lb. 

12.  The  testator,  after  making  sundry  bequests,  gave  all  the  residue  of  his 
estate  to  certain  trustees  and  their  successors,  as  a  permanent  fund,  the 
income  of  which  was  to  be  applied  as  follows: — An  annuity  of  one 
hundred  dollars  to  E,  C.  for  her  life;  of  the  remaining  income,  one 
half  to  the  New  Haven  Orphan  Asylum,  one  eighth  to  the  New  Haven 
Home  of  the  Friendless,  and  one  eighth  to  the  Connecticut  Humane 
Society,  with  the  following  provision  as  to  the  remaining  quarter: — '*! 
authorize,  empower  and  direct  my  wife  to  permanently  dispose  of  the 
same  for  such  charitable  purposes  as  she  may  deem  proper."    Held — 

1.  That  this  provision  was  void  for  uncertainty  as  to  the  charitable 
purposes  intended,  while  it  could  not  take  effect  as  a  gift  to  the  wife. 

2.  That  the  bequest  was  not  saved  by  a  written  designation  made  by 
the  widow  of  certain  charitable  purposes  which  she  selected.  8.  That 
the  invalidity  of  the  disposition  of  this  quarter  of  the  income,  did  not 
invalidate  the  gift  of  the  other  three  quarters.  4.  That  the  quarter  of 
the  fund,  the  disposition  of  the  income  of  which  was  held  invalid, 
went  to  the  heirs  at  law  as  intestate  estate.  5.  That  the  heirs  would 
take  a  quarter  of  the  principal  of  the  fund  and  not  of  the  income. 
6.  That  the  annuity  to  E,  C.  with  which  the  whole  fund  was  primarily 
charged,  could  be  apportioned,  and  three  quarters  of  it  assigned  to  the 
three  quarters  of  the  income  going  to  the  charitable  societies,  and  one 
quarter  to  the  quarter  of  the  fund  taken  by  the  heirs.  7.  That  the 
executors  could  retain  an  ample  portion  of  the  quarter  of  the  fund 
going  to  the  heirs,  to  secure  the  quarter  of  the  annuity  to  J^.  C.    lb. 

13.  A  testator  gave  a  large  estate  to  trustees  upon  the  following  trust: — 
( 1 )  Out  of  the  net  income  to  pay  his  widow  during  her  life  $25,000  annu- 
ally.—(2)  To  pay  to  each  of  his  five  children  out  of  the  net  income  $6,000 
annually  during  their  lives. — (3)  To  pay  to  each  of  his  grandchildren  out 
of  the  income  on  their  arriving  at  the  age  of  twenty-one,  $5,000. — 
(4)  During  the  ten  years  succeeding  the  death  of  the  testator  to  allow  the 
annual  income,  after  the  above  payments,  to  accumulate,  and  to  invest 
the  accumulation  as  a  part  of  the  trust  estate;  and  after  the  expiration 
of  the  ten  years  to  pay  two  thirds  of  the  net  income  annually  to  his 
children  then  surviving  and  the  legal  representatives  of  such  as  might 
have  died,  and  allow  the  remaining  third  to  accumulate  and  add  it  to 
the  trust  estate. — (5)  At  the  decease  of  the  last  survivor  of  the  chil- 
dren, if  his  widow  should  not  then  be  living,  but  if  living  then  at  her 
death,  the  trust  to  cease,  and  all  the  estate  to  go  to  his  grandchildren 
who  should  then  be  living,  to  be  divided  among  them  j>er  capita;  the 
children  of  any  deceased  grandchild  to  take  the  parent's  share,  and  if 
any  grandchild  had  died  leaving  a  widow,  but  no  children,  such  widow 
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to  Uke  one  third  the  share  her  hnsband  would  have  been  entitled  to  if 
living.  Held— 1.  That  the  grandchildren  living  at  the  time  of  the 
testator's  death  took  a  vested  interest  in  the  remainder  of  the  trust 
estate.  2.  That  they  took  as  a  class— opening  to  let  in  after-bom 
ghuidchildren,  while,  if  any  died  before  the  time  for  distribution,  with- 
out children  and  not  leaving  a  widow,  his  title  divested.  8.  That  the 
disposition  of  the  property  therefore  did  not  conflict  with  the  statute 
against  peri>etuities.  4.  That  the  annuity  to  the  children  was  payable 
to  the  family  of  a  deceased  child  during  the  continuance  of  the  trust. 
5.  That  the  gift  of  two  thirds  of  the  net  income  after  the  first  ten  years 
was  in  addition  to  the  annuities  previously  given  to  the  children  and 
not  a  substitute  for  them.  C.  That  by  "the  legal  representative"  of 
children,  under  the  fourth  head,  was  meant  those  who  would  take 
under  the  statute  of  distribution,  meaning  the  widow  and  heirs  at  law. 
Famam  v.  Famam^  261. 

14.  Where  a  son  remains  at  home  and  performs  services  for  his  father  under 
a  general  expectation  that  the  latter  will  compensate  him  by  his  will 
and  leaves  the  amount  to  his  father's  judgment,  and  the  father  does 
in  fact  make  some  provision  for  the  son  by  will,  the  son  is  bound  by 
the  provision  made,  whether  satisfactory  or  not.  Xee's  Appeal  from 
Commisaionera,  868. 

15.  A  testator  gave  his  wife  the  use  for  life  or  widowhood  of  his  entire 
estate.  By  a  codicil  he  gave  $1,000  each  to  two  charitable  societies. 
Held  that  the  latter  bequests  were  not  subject  to  the  life  estate  of  the 
wife,  but  were  to  be  paid  at  the  usual  time.  Beardsley  v.  Selectmen  qf 
Bridgeport,  489. 

16.  The  testator  directed  that  after  his  wife's  marriage  or  death  his  whole 
estate  should  *'be  used  at  discretion  by  the  acting  selectmen  of  B  for 
the  special  benefit  of  the  worthy,  deserving,  poor,  white,  American, 
Protestant,  Democratic  widows  and  orphans,  residing  in  B,  until  all 
is  expended."    Held  not  to  be  void  for  uncertainty.    lb, 

17.  The  question  in  such  a  case  is,  not  whether  there  are  not  many  persons 
concerning  whom  there  must  be  doubts  as  to  their  meeting  the  require- 
ments of  the  bequest,  but  whether  there  are  not  many  concerning 
whom  there  can  be  no  doubt  as  to  their  meeting  them  all.    lb. 

18.  The  persons  holding  the  office  of  selectmen  of  B  were  joint  trustees,  in 
perpetual  succession,  clothed  with  power  and  placed  under  obligation 
to  select  beneficiaries  from  the  classes  specified  and  apply  either  the 
income  or  the  principal  of  the  fund,  at  their  discretion,  for  their  relief. 
lb. 

19.  A  testator  whose  sole  heirs  at  law  were  two  daughters,  gave  the  greater 
portion  of  his  estate  to  trustees,  to  pay  over  the  entire  income  to  them 
for  their  joint  lives,  and  to  the  survivor  half  the  income  for  her  life, 
and  out  of  the  other  half  two  hundred  dollars  to  each  of  the  children 
of  the  deceased  daughter,  the  balance  of  the  income  to  be  added  to  the 
principal ;  and  on  the  death  of  the  surviving  daughter  the  whole 
property  to  be  divided  into  as  many  shares  as  there  should  then  be 
grandchildren  of  the  testator,  the  diUdren  of  a  deceased  grandchild  to 
be  counted  as  one  and  to  take  the  parent's  share  per  capita.  Held— 
1.  That  the  gift  to  the  grandchildren  was  to  be  regarded  as  a  several 
bequest  to  each,  and  as  not  vesting  in  right  until  the  time  of  the 
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division  of  the  property  among  them.  2.  That  the  gift  to  the  children 
of  a  deceased  grandchild  was  void,  as  contravening  the  statute  against 
perpetuities.  8.  That  the  invalidity  of  that  bequest  inyalidated  the 
enth*e  bequest  to  the  grandchildren.  4.  That  the  direction  to  add  the 
balance  of  the  income  to  the  principal  during  the  life  of  the  surviv- 
ing daughter  was  not  so  connected  with  the  bequest  to  the  grandchil- 
dren as  to  be  in  itself  invalid.    Andrews  v.  Rice,  566. 
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ERRATA. 

Vol.  48.    P.  266,  14th*line  from  bottom— for  "31  Conn."  read 
"  32  Conn." 
•♦         In  Index,  at  foot  of  page  625,  insert  **  Payment — See 
Dogs,  1." 
Vol.  50.    P.   32,  6th  line  from  bottom  -for  "2  Swift"  read 
•♦  1  Swift." 
P.   296,  4th  line  of  head  note— for  **p.  434"  read 

•*p.  424." 
P.  314,  9th  line— for  **  18  Conn."  read  •*  20  Conn." 
'*         P.   319,  3d   line  fix>m   bottom  — for    •♦debtor"   read 

••  creditor." 
♦♦         P.  564,  14th  line— for  *•  every"  read  **  any." 
Vol.  52.    P.  622,  3d  line  of  head  note,  strike  out  "it." 
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